What to Expect in
2022: Financial
Services Litigation

FEBRUARY 2, 2022

GTLAW.COM

Today’s Focus
• Overview of 2021 & Key Cases and Developments
• Key Legal Risks in 2022 and How to Address
• Mass Arbitration Risks and Preventative Strategies
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TransUnion v. Ramirez, 592 U.S. ___ (June 25, 2021)
• Holding (5-4): 1,800 people whose personal information was given to someone
else had a legal right to sue on their claim that TransUnion failed to follow proper
procedures, but about 6,000 other people whose information was not disclosed do
not.
• Key Facts: (1) class of 8,100 claimed TransUnion violated the FCRA by mislabeling
their credit reports as a “potential match” to a name on the OFAC list of terrorists,
drug traffickers, and other criminals, but (2) for 6,332 class members, TransUnion
only flagged their credit reports internally, without distributing the reports.
• Key Takeaway: The Supreme Court made clear that, even when Congress has
provided a cause of action in a federal law, the mere fact that the law has been
violated will not, standing alone, provide a right to sue in federal court.
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How TransUnion Has Played Out
• Effective tool in many cases – “no concrete harm”; “no standing”; “injury is
law is not an injury in fact” – FCRA, ECOA, EFTA, FDCPA, RESPA, and
TILA
• But not helpful in others
• State court issue . . . yes, it’s happening –
• 30 states, including California, do not follow Article III
standing
• Lagrisola v. N. Am. Fin., 2021 U.S. Dist. Lexis 192140
(S.D. Cal. Oct. 5, 2021) (remanding class action)
• Winters v. Douglas Emmett, Inc., 2021 U.S. Dist. Lexis 124495
(C.D. Cal. July 2, 2021) (remanding putative FCRA class action)
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How TransUnion Has Played Out
• It creates new questions and does not answer others –
• Should it apply only to defamation-type actions? Lupia v. Medicredit, Inc., 8 F.4th 1184

(10th Cir. 2021) (FDCPA claim proceeds based on an alleged injury in fact similar to
intrusion on seclusion)

• Does every class member need to demonstrate standing before certification (split
remains)?

• Don’t forget – it’s not just for new cases
• Maddox v. BNY Mellon, 19 F.4th 58 (2d Cir. Nov. 8, 2021) (motion for rehearing)
• Rocket Mortgage LLC v. Alig (No. 21-428, Slip. Op. Jan. 10, 2022) (SC vacates
decision affirming conditional certification of home mortgage refinance applicants)

• Will it lead to more supervision and enforcement?
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Goldman Sachs v. Ark. Teacher Ret., 592 U.S. __ (June 21, 2021)
• Holdings:
1.

The generic nature of a misrepresentation in the sale of securities is often an important
evidence of price impact that courts should consider at class certification, and it was
unclear whether the Second Circuit had taken into account all record evidence relevant to
price impact

2.

Defendants bear the burden of persuasion to prove a lack of price impact at class
certification

• Key Facts: Goldman Sachs shareholders alleged that the company committed securities
fraud by misrepresenting the company’s freedom from conflicts of interest. The alleged
misrepresentations were generalized public statements that Goldman had procedures to
identify and avoid conflicts of interest.
• Key Takeaway: The generic nature of an alleged misrepresentation can be “important”
evidence that there is no price impact; all evidence relevant to price impact should be
considered (even if it arguably overlaps with materiality)
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Impact of Goldman Sachs v. Ark. Teacher Ret.
• On remand, the court found the statements sufficiently non-generic to certify the
class
The statements about “extensive procedures and controls” for preventing conflicts
were “not so generic as to diminish their power to maintain pre-existing price
inflation”
• What this means?
• Review disclosures that could be read as something more than aspirational and/or
forward looking – privacy/cybersecurity, system controls, ESG, etc.?
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Facebook, Inc. v. Duguid, 592 U.S. __ (April 1, 2021)
• Holding: Under the TCPA, to qualify as an ATDS, a device must have the capacity to
either (1) store a telephone number using a random or sequential number generator or (2)
produce a telephone number using a random or sequential number generator.
• Key Facts: Duguid received several text messages notifying him that someone was
attempting to access his Facebook account from an unknown device or browser. Duguid,
who did not have a Facebook account and had not contact information or consent to be
contacted brought a putative class action against Facebook for violations of the TCPA.
• Key Takeaway: Section 227(a)(1) defines an ATDS as “equipment which has the
capacity...to store or produce telephone numbers to be called, using a random or
sequential number generator; and to dial such numbers.” The clause “using a random or
sequential number generator” modifies both verbs to “store” and to “produce” telephone
numbers. Because Facebook’s notification system neither stores nor produces numbers
“using a random or sequential number generator,” it is not an ATDS.
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How Facebook Has Played Out
• Impact already seen on what had been the basis for major cases
• But still not going away, and plaintiffs try to evade Facebook by arguing the
Supreme Court did not specifically address “capacity”
• Cases getting past the pleading stage, but positive developments on summary
judgment
• DNC versus ATDS?
• State law proliferation – e.g., Florida’s Mini-TCPA?
• Other rules still apply
• Consent remains a best defense
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SEC v. Alpine Securities Corp., 142 S. Ct. 461 (Nov. 8, 2021)
• Holding: The Second Circuit held that the SEC rule requiring broker-dealers to comply with BSA
requirements: (1) was a reasonable interpretation of the Exchange Act; (2) did not violate noticeand-comment requirements of the APA; and (3) did not impermissibly delegate SEC’s authority
under the Exchange Act to Treasury Department. SCOTUS left this ruling undisturbed.
• Key Facts: SEC brought civil enforcement action alleging that the broker-dealer violated its
reporting, recordkeeping, and record retention obligations under the Exchange Act by failing to file
SARs required by the BSA. On appeal, Alpine argued that the SEC did not have independent
authority to enforce provisions of the BSA and that its assertion of such authority contravened
Congress’s decision to entrust enforcement of the BSA’s anti-money-laundering regime to the
Treasury Department.
• Key Takeaway: By maintaining the status quo, the Supreme Court allowed there to be multiple
SAR regimes, including the SEC’s more stringent filing requirements and harsher penalties
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SEC v. Blackburn, 15 F.4th 676 (5th Cir. 2021)
• Holding: The Fifth Circuit affirmed the trial’s decision finding that
disgorgement amounts were profits operators received from their securities
fraud and that the SEC properly sought disgorgement and “easily satisfied” the
standard set forth by the Supreme Court in Liu v. SEC
• Key Facts: SEC brought civil enforcement action against operators of oil and
gas company whose shares were traded over the counter as “penny stocks,”
alleging that they failed to register millions of shares they sold, and that they
sold unregistered securities and misled investors during their operation of
company. SEC identified victims and created process for return of disgorged
funds.
• Key Takeaway: SEC had identified victims and created a process for return
of disgorged funds, and therefore disgorgement was being awarded “for the
victims”

Key Legal Risks in 2022
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What is Happening Now
• Increased SEC/FinCEN/CFTC scrutiny – focus on AML,
“gatekeepers,” and those at the top, while rewarding
whistleblowers
• CFPB activity spike – increase in ARC referrals to ENF and ENF
investigations and new priorities
• Past practices under attack
• Increased digitization
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Looking Ahead
• Continued economic growth, but slowing
• Consumer prices climbing, but expected to fall
• Continued interest rate increase
• Higher consumer default rates

Big Difference in 2022
No more pandemic relief?

• Corporate defaults should remain relatively low
• Tough year for stocks
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Increased Scrutiny of Data Security
• New 36-Hour Breach Reporting Requirement for
Banks
• Applies to security events that “materially disrupt or
degrade”
• Effective April 2022
• Shortest reporting requirement on the books to date
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Increased Scrutiny of Data Security
• Increased SEC Enforcement
• SEC has included cybersecurity in its Spring 2021 agenda
• SolarWinds breach resulted in SEC request for voluntary
responses
• Question 5 on SEC SolarWinds questionnaire – “other”
cybersecurity events
• Expect rulemaking in 2022 around breach reporting
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Anticipated CFPB Enforcement Trends
• Fee-based models by players who “abuse market dominance”
• More aggressive use of “Market Monitoring” authority
• Targeting consumers using harvested data for higher-cost or
unsuitable products
• Jurisdiction creep
• Continued focus on mortgage servicing, student lending and
servicing, and fair lending and social justice (more to come)
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Fair Lending Enforcement 2022
• Focus on intersection of pandemic and racial equity
• Discrimination under ECOA vis-à-vis small business credit
• Fair servicing – especially mortgage and student
• Research markets and regulation study on barriers to racial equity in CFS
• Continued rise of special purpose credit programs
• Algorithmic bias
• Past is Prologue: redlining (DOJ’s initiative), reverse redlining, pricing and
overlays
• Return of disparate impact theory
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Fair Lending Enforcement 2022 –
CFPB And State Attorneys General Fair Lending
• Since the Financial Crisis, state attorneys general, beyond the
traditional states (New York, Massachusetts, and California) have
become significant players in the financial world
• Seeing interest in increasing enforcement in a number of
states
• Shifting of resources, especially in Democratic AG States, are
leading to enhanced divisions focusing on financial fraud and
consumer protection
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Fair Lending Enforcement 2022 –
CFPB And State Attorneys General Fair Lending
• Increased coordination and multistate action
• The last several years have seen an increased number of multistate
and other coordinated actions by numerous attorneys general aimed
at the financial services industry
• Many of the multistate investigations and settlements cross partisan
lines, especially in the consumer protection space
• Risk to industry is heightened, allows conserving of resources for AG
offices, more investigations
• Numerous attorneys general have indicated a desire to increase use
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ESG Rulemaking & Enforcement
• SEC Rulemaking:
• Pushing for Environmental Rules in 2022
• Focus is on Disclosure of Environmental Impacts on Business

• SEC Enforcement
• Greenwashing
• Consistency and Accuracy of Representations and Disclosures
• Proxy Voting
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SPACs
• Trends & Developments
• Explosion in 2020, Continued in 2021
• Greater Scrutiny by SEC of Each Participant in the Process

• Areas of Concern
• Conflicts of Interest
• Due Diligence
• Adequate Disclosure
23
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Implementation of AML Act of 2020

New beneficial ownership registry

New AML Whistleblower Program

Administered by FinCEN; FIs given access by
customer consent.

Modeled after SEC program, but with no floor.

UBO definition diverges from CDD rule.

Includes anti-retaliation provision (if not
covered by FDIA/FCUA).

Watch out for proposed amendment to CDD
rule.

Watch for possible clarifying rule / guidance
on application to compliance personnel.

Consider response to customers who decline
consent for FI access to registry info.

Review adequacy of reporting channels.
Escalate and promptly remediate potentially
serious internal compliance complaints.
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Regulatory Competition in AML Space
• Supreme Court denied cert. on question of SEC’s authority to
regulate BSA compliance (Alpine Secs.)
• FinCEN expected to be more active in areas already examined by
functional regulators.
• Unlike bank regulators, FinCEN typically requires admissions
of liability in its resolutions.
 Consider knock-on effects for private litigation.
25

GTLAW.COM

26

Mass Arbitration
Risks & Preventative Strategies
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How we got here…
• Be careful what you wish for?
• Abernathy v. Doordash, 438 F. Supp. 3d 1062, 1067-68 (N.D. Cal.
2020)
• “No doubt, DoorDash never expected that so many would
actually seek arbitration. Instead, in irony upon irony,
DoorDash now wishes to resort to a class-wide lawsuit, the very
device it denied to the workers, to avoid its duty to arbitrate.
This hypocrisy will not be blessed, at least by this order.”
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What hasn’t worked (yet)
• Mass arbitration fees are unreasonable
• Uber Technologies Inc. v. American Arbitration
Association Inc., Case No. 655549/2021 (N.Y. Sup. Ct.
Oct. 13, 2021) (denying preliminary injunction as to
$10,000,000 AAA arbitration bill for mass arbitrations)
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What hasn’t worked (yet)
• State statutes requiring timely payment of arbitral fees
are unconstitutional
• Postmates Inc. v. 10,356 Individuals, 2020 U.S. Dist. LEXIS 70210, at *25-26
(C.D. Cal. Apr. 15, 2020) (“The Court cannot conclude that the balance of

equities tips in favor of enjoining Defendants from arbitration, and while
Plaintiff contends that Defendants would not be precluded from
arbitrating their disputes in the manner required by the parties'
agreements, Plaintiff does not explain what kind of injunction Plaintiff
would craft or how Defendants would be required to proceed.”)
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What hasn’t worked (yet)
• Mass arbitrations are class arbitrations in disguise
• Adams v. Postmates, Inc., No. 19-3042 SBA, 2020 U.S. Dist. LEXIS 38729, at *81 (N.D.
Cal. Mar. 5, 2020) (“The question of whether Petitioners are attempting to circumvent
the Class Action Waiver ultimately has no bearing on whether each demand contains
the requisite information to comport with … the [Arbitration] Agreement.”)
• McClenon v. Postmates Inc., 473 F. Supp. 3d 803, 811 (N.D. Ill. 2020) (“the Court
concludes that the Fleet Agreement delegates to the arbitrator the exclusive authority
to resolve Postmates' claims that Petitioners' arbitration demands violate the Class
Action and Representative Action Waivers by seeking de facto class arbitration.”)
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What may help…
• Alternative providers with mass-claims protocols (CPR, Fed Arb,
New Era ADR)
• McGrath v. Doordash, Inc., No. 19-cv-05279-EMC, 2020 U.S. Dist.
LEXIS 207491, at *29 (N.D. Cal. Nov. 5, 2020) (“The Protocol is not so
biased that it negates the agreement to arbitrate. The Court does not
address any argument that Plaintiffs may have on unconscionability
as that would be a matter for the arbitrator to decide based on the
delegation clause in the arbitration agreement.”)
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But be aware …
• Heckman v. Live Nation, Case No. 2:22-cv-00047-DMG (C.D. Cal. Jan 4,
2022):
•

“On the other hand, once multiple consumers file cases against Defendants, New Era ADR will
group their cases together for any reason it deems appropriate, including the consumers’ counsel
of choice. The batched cases will then be assigned to a single decisionmaker, chosen under unfair
procedures that abridge consumers’ rights to select neutral decisionmakers and that later-filing
consumers will not be able to participate in at all.”

•

“That decisionmaker will then preside over the selection and litigation of a few bellwether cases,
during which all other consumers will be forced to wait with no progress on their cases, and after
which the outcome of those bellwether cases will be forced on all consumers. The New Era
agreement thus requires consumers to engage in a novel and one-sided process that is tailored to
disadvantage consumers.”
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Mass Arbitration Strategy
• Three key pain points:
• Mass fees for mass arbitration filings
• Asymmetric discovery
• Litigation time and expense
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Mitigating the pain points
• Mass fees for mass arbitration filings
• Alternate ADR provider (Fed Arb, CPR, New Era ADR)
• Use AAA or JAMS but:
• Craft mass arbitration procedures with strong delegation clause
• Consider allowing consolidation of individuals arbitrations with similar issues of fact
or law
• Craft requirements that claimants provide key information with filing (product
identification, purchase date, time and description of event, statement of damages)
• Outside California – negotiate when fees are due
• Call their bluff – 261 working days in a year; Keller Lenker has about 32 lawyers including
staff attorneys
• Insurance!
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Mitigating the pain points
• Asymmetric discovery
• Fast, speedy and inexpensive…
• Beware consolidation – may provide basis for expansive
discovery
• Require fulsome statement of claim
• Basic document exchange – Rule 26(a)(1)
• Claimant’s deposition is KEY
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Mitigating the pain points
• Litigation time and expense
• Don’t give away or require more than needed
• Fee shifting “as permitted by applicable arbitral rules or law”
• Don’t agree to pay more in filing fees than required
• Fulsome statement of claim may provide basis for early dismissal
• Carefully prepare affirmative story defending practice and be on the lookout
for easy defenses
• Take the offensive – be prepared to litigate and win, and then seek fees/costs
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