Asia Pacific Employment & Compensation Quarterly Update
Quarter 2: 2020
Introduction
Our Asia Pacific Employment & Compensation Team is pleased to provide you with our second quarterly update for 2020 highlighting key
changes in employment laws across the Asia Pacific region.
Employers in the region continue to focus on responding to the evolving outbreak of COVID-19. In some jurisdictions employees remain largely
working from home while in others, where the number of COVID-19 cases has reduced, we are now seeing employers examining how best to
have their employees return to the workplace. Please refer to our dedicated Beyond COVID-19 Resource Center which includes COVID-19
related updates.
We hope you find these resources useful.

Stay safe,
Michael Michalandos
Head of Employment & Compensation Group, Asia Pacific

AUSTRALIA

PRC

HONG KONG

INDONESIA

JAPAN

MALAYSIA

PHILIPPINES

SINGAPORE

TAIWAN

THAILAND

VIETNAM

1

Key Contacts
ASIA PACIFIC / AUSTRALIA
Michael Michalandos
+61 2 8922 5104
michael.michalandos@bakermckenzie.com

PEOPLE'S REPUBLIC OF CHINA
Jonathan Isaacs
+852 2846 1968
jonathan.isaacs@bakermckenzie.com

HONG KONG
Rowan McKenzie
+852 2846 2103
rowan.mckenzie@bakermckenzie.com

INDONESIA
Alvira Wahjosoedibjo
+62 21 2960 8503
alvira.wahjosoedibjo@bakermckenzie.com

JAPAN
Tomohisa Muranushi
+81 3 6271 9532
tomohisa.muranushi@bakermckenzie.com

MALAYSIA
Brian Chia
+603 2298 7999
brian.chia@wongpartners.com

PHILIPPINES
Kenneth Chua
+63 2 8819 4940
kenneth.chua@quisumbingtorres.com

SINGAPORE
Celeste Ang
+65 6434 2753
celeste.ang@bakermckenzie.com

TAIWAN
Howard Shiu
+886 2 2715 7208
howard.shiu@bakermckenzie.com

THAILAND
Nam-Ake Lekfuangfu
+66 2 666 2824 #4114
nam-ake.lekfuangfu@bakermckenzie.com

VIETNAM
Thuy Hang Nguyen
+84 28 3520 2641
thuyhang.nguyen@bakermckenzie.com

This quarterly update covers the period from 1 April to 30 June 2020. This publication does not serve as legal advice. Please consult with legal counsel accordingly.

2

AUSTRALIA
Six month superannuation amnesty for employers seeks to correct historical non-compliance
IN BRIEF
On 24 February 2020, the Treasury Laws Amendment (Recovering Unpaid Superannuation) Bill 2019 (Superannuation Guarantee (SG) Amnesty Bill) (“Bill”) passed both
houses of Parliament and received Royal Assent on 6 March 2020.
The Bill provides for a one-off amnesty for employers to rectify historical non-compliance with their superannuation guarantee obligations.
Where an employer pays an outstanding fee or superannuation contribution during the Amnesty Period (see below) and certain conditions are met:

 The employer can claim a tax deduction to offset the fee.
 The penalties or administrative fees which usually apply to late and non-compliant payments will not be levied.
However, the employer will still be liable to pay interest on late payments of fees.
Employers will need to self-report to the Australian Tax Office to access the SG Amnesty.
The Bill passed both houses of Parliament on 24 February 2020 and received Royal Assent on 6 March 2020. The Amnesty will be available for a six-month window
ending 7 September 2020.
Recommended action
Employers should conduct an audit of their superannuation payments to ensure that they have complied with superannuation contribution requirements.
Income, compensation caps and filing fees set to increase from 1 July 2020
IN BRIEF
The income and compensation caps for unfair dismissal claims are set to increase on 1 July 2020 along with filing fees for a range of applications.
The high-income threshold for unfair dismissal applications rises from AUD 148,700 to AUD 153,600, while the maximum compensation increases from AUD 74,350 to
AUD 76,800 for post-July 1 dismissal claims.
The application filing fee for unfair dismissals, general protections and anti-bullying applications will increase to AUD 74.50.
Recommended action
For information only.
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Australia
New Fair Work Commission amendment (Miscellaneous Measures) rules effective on 1 May 2020
IN BRIEF
This instrument amends the Fair Work Commission Rules 2013 (Rules) and came into force on 1 May 2020.
The instrument makes the following changes to the Rules:
i. reducing notification requirements where a lawyer/paid agent acts in a Fair Work Commission (FWC) matter
ii. clarifying the rules for information sought from bargaining agents in relation to applications for approval of enterprise agreements
iii. dispensing with the need for statutory declarations and allowing non-witnessed declarations to be filed
Recommended action
Employer should review their contracts and policies to comply with the new rules.
Modern award changes as part of four yearly review
IN BRIEF
The Fair Work Commission announced that the second and third tranches of modern award variations which are occurring as part of the four yearly reviews of modern
awards came into effect on 29 May 2020 and 18 June 2020 respectively. The following awards were varied as part of the second and third tranches:

 Clerks—Private Sector Award 2010

 Aircraft Cabin Crew Award 2010

 Miscellaneous Award 2010

 Contract Call Centres Award 2010

 Amusement Award 2010

 Pest Control Award 2010

 Hospitality Industry (General) Award 2010

 Business Equipment Award 2010

 Ports, Harbours and Enclosed Water Vessels

 Local Government Industry Award 2010

 Dredging Award 2010

 Manufacturing and Associated Industries and

 Health Services Award 2010

Occupations Award 2010

 Pastoral Award 2010
 Rail Industry Award 2010
 Restaurant Industry Award 2010

 Horse and Greyhound Award 2010
 Journalists Award 2010
 Marine Tourism and Charter Vessels Award 2010
 Marine Towage Award 2010

Award 2010

 Professional Award 2010
 Seagoing Award 2010
 Security Award 2010
 Sugar Award 2010
 Supported Employment Services Award 2010

Recommended action
Employers should review the changes and ensure that they are complying with award requirements.
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Australia
Federal Court finds casual employee entitled to leave and holiday payments
IN BRIEF
The Full Federal Court in WorkPac Pty Ltd v Rossato [2020] FCAFC 84 handed down a decision on 20 May 2020 indicating that where a casual employee has been on the
books for a significant period of time and engaged in regular and systematic employment, the employee may be deemed a full time permanent employee. This decision is
particularly significant for employees engaged through a labour hire arrangement.
In its decision, the Court found it significant that:
1. There appeared to be a regular pattern of work, without any real ability on the employee's behalf to accept and reject shifts.
2. The hours and patterns of work were determined by way of long term rosters.
3. The continued relationship over six contracts and a period in excess of three years demonstrated a shared understanding that employment would be continuous.
It is important to note that the employee who was the subject of this decision was engaged via an arrangement that is more prevalent in the mining industry. The decision
may therefore be more relevant for employers who operate in the mining industry and use long terms labour hire arrangements.
The decision demonstrates that, where an employee purportedly engaged as a casual is, in fact, determined to be a permanent employee, it may be difficult to run
"counterclaims" based on set off and restitution.
Recommended action
Watch for developments.
Employer not liable to give paid leave to lawfully stood down employees
IN BRIEF
The Federal Court in the case of Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Services Union of Australia v Qantas Airways
Limited held that employers do not have to pay sick leave, carers' leave or compassionate leave where employees are lawfully stood down from work under section 524 of
the Fair Work Act 2009 (Cth).
Recommended action
For information.
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Australia
Paid Parental Leave Amendment (Flexibility Measures) Bill 2020 to come into force on 1 July 2020
IN BRIEF
The Paid Parental Leave Amendment (Flexibility Measures) Bill 2020 (“Bill”) will apply to parents of children who are born or adopted from 1 July 2020.
The Bill will provide for a non-flexible paid parental leave period of up to 12 weeks (60 week days), which must be taken in the 12 months following the birth or adoption of
a child.
A flexible paid parental leave period of up to six weeks (30 week days) can then be taken any time after the initial 12 week period but must be used within two years of the
birth or adoption of the child.
The rules covering the initial period of 12 weeks of paid parental leave will be the same as for the existing 18-week entitlement.
The Bill can be found here: https://parlinfo.aph.gov.au/parlInfo/download/legislation/bills/r6486_aspassed/toc_pdf/20002b01.pdf;fileType=application%2Fpdf
Recommended action
Employers should ensure that their parental leave policies comply with the changes before they come into effect.
National Skills Commissioner Bill 2020 introduced to parliament
IN BRIEF
The National Skills Commissioner Bill 2020 (Cth) (“Bill”) has been introduced to Federal Parliament.
The Bill will establish the office of a National Skills Commissioner, whose main functions will be to provide advice to the Minister and the Secretary on Australia's workforce
skills needs, efficient prices for vocational education and training (VET) courses, the public and private return on government investment in VET and other matters relating
to the VET system and to publish an annual report about Australia's current, emerging and future workforce skills needs.
The Bill can be found here: National Skills Commissioner Bill 2020
Recommended action
Watch for developments.
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Australia
Industrial relations reform announced as part of JobMaker policy agenda
IN BRIEF
The Prime Minister outlined a new JobMaker policy plan which seeks to overhaul the skills training sector and how it is funded. Attorney-General and Industrial Relations
Minister, Christian Porter, will chair five separate working groups to produce a "JobMaker" package.
Christian Porter has flagged major changes to the following areas of employment law:
i. award simplification
ii. enterprise agreement making
iii. casual and fixed-term employment
iv. greenfields projects
v. compliance and enforcement in areas such as wage underpayment
Stakeholders to participate in consultations for the reform process will include employers, small business representatives, and unions.
The government has also flagged an intention to clarify the laws around casual employees and fixed-term employees, particularly in light of the recent Rossato decision
(discussed above).
It is also expected that wage theft criminalization will be on the table as part of compliance and enforcement reforms.
Consultation will also take into account the economic impact of COVID-19 and seek to implement reforms that will help alleviate pressures on the Australian jobs market
caused by the pandemic.
The Australian council of Trade Unions has indicated that while their initial focus will be on preventing a second wave of infections, the unions intend to safeguard job
security and ensure the changes will increase wage growth.
Consultation is expected to commence within the next few weeks and continue until September this year.
Christian Porter has announced 1 February 2021 as the target date for key changes on industrial relations the Government hopes the working groups will achieve.
Recommended action
Watch for developments.
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Australia
Full Federal Court confirms employees’ entitlement to 10 days of personal leave
IN BRIEF
The recent judgment by the Full Federal Court in the Mondelez case has confirmed that employees are entitled to 10 days of personal leave regardless of the pattern of
hours they work. The decision therefore makes clear that if a company engages employees on particular shift patterns, or intends to do so, it must ensure that they are
given 10 calendar days of personal leave each year based on their individual agreed hours of work (and not just standard ordinary hours which are commonly expressed
as 7.6 hours per day).
Some companies are looking at potential back pay for shift workers in light of the decision. In addition, companies are considering whether the shift-working model is
suitable for them going forward or if other models (such as employees working 38 ordinary hours plus overtime) are more suitable.
The decision has been appealed to the High Court and the judgment is expected at some point in 2020.
Recommended action
Watch for developments.
Fair Work Commission expert panel orders increase to national minimum wage
IN BRIEF
The Fair Work Commission expert panel for annual wage reviews has ordered a 1.75% increase in the national minimum wage and all modern award rates of pay in its
Annual Wage Review Decision. The decision reflected concerns in relation to COVID-19 impacts and included varying operative dates in relation to different award
groupings due to the pandemic's effects, ranging from 1 July 2020 to 1 February 2021.
The federal minimum wage will increase from 1 July.
Workers covered by "group one" awards (e.g., frontline healthcare and social assistance workers, teachers and childcare workers and other essential services) will receive
their increase from 1 July 2020.
Workers covered by "group two" awards (in construction, manufacturing and other industries) will receive the increase from 1 November 2020.
Those in "group three" (in accommodation/food services, arts/recreation, aviation, retail and tourism) will have to wait until 1 February 2021.
Please see here for the Commission's decision, which lists the awards covered in each of the three groups.
Recommended action
Employers should review their employee wages to ensure they are commensurate with, or in excess of, the update minimum wage.
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PEOPLE'S REPUBLIC OF CHINA
Supreme People's Court issues guidance on employment matters during COVID-19
IN BRIEF
On 16 April 2020, the Supreme People's Court issued a guidance ("Guidance") on civil disputes relating to COVID-19. The Guidance touches on the following employment
law issues generally:
First, employers are encouraged to adopt flexible working systems in accordance with laws and rules during the period of COVID-19. However, the Guidance does not
further elaborate on which types of flexible working systems are included. Considering the central government and many local governments have already issued various
regulations and notices in this respect (such as encouraging employers to arrange for employees to work from home and to adjust future rest days, etc.), employers may
choose appropriate flexible working systems in accordance with those separate regulations based on their specific situations.
Second, employers are not allowed to terminate employees purely based on any of the following grounds:
 they have contracted COVID-19
 they are suspected as having contracted COVID-19
 they have been quarantined
 they have returned to work from an epidemic hot zone
Third, relevant regulations and rules issued by the central government and local governments for containing COVID-19 are likely to apply in the event of any labor dispute
arising.
To read the full Baker McKenzie article, click here.
Recommended action
Employers should continue to monitor and follow national and local regulations when dealing with employment matters in relation to COVID-19.

This quarterly update covers the period from 1 April to 30 June 2020. This publication does not serve as legal advice. Please consult with legal counsel accordingly.

9

People's Republic of China
Guangdong province announces new anti-discrimination measures
IN BRIEF
The Foreign Affairs Office of the Guangdong Province Government issued an open letter on 18 April 2020, urging Chinese nationals and expatriates in Guangdong
Province to conduct joint efforts to win the fight against COVID-19, following accusations of discriminatory COVID-19 control measures against the African community in
the province. Key points of the open letter include:
 The government has set out a zero tolerance stance for discriminatory remarks and acts. All levels of government agencies in Guangdong should apply health
management services without distinction to both Chinese and foreign nationals in Guangdong Province and should not discriminate based on nationality, race, gender
or skin color.
 Organizations and individuals may not apply differential treatment or discriminatory practices to any specific group of people because of their nationality, race, gender or
skin color.
 Specifically, organizations or individuals may not on the ground of nationality, race, gender or skin color:

 restrict or refuse providing hotel accommodation or house rental to an individual or deny such individual free access to public venues such as local communities,
shops and parks
 restrict or turn away an individual from taking the metro, buses, taxis or other public transportation
 refuse to provide services to an individual including hair cutting, shopping and catering
 apply differential treatment or discriminatory practices to an individual when they are seeking medical care services
To read the full Baker McKenzie article, click here.
Recommended action
Employers should carefully review their COVID-19 control and prevention measures to avoid implementing any measures which could be potentially interpreted as
discriminatory.
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People's Republic of China
Supreme People's Court issues new evidence rules effective 1 May 2020
IN BRIEF
On 26 December 2019, the Supreme People's Court issued new rules on evidence in civil proceedings ("New Rules"). The New Rules came into effect on 1 May 2020 and
introduced some material changes to the old evidence rules.
The key revisions include:
 Specifying the scope of electronic evidence and its collection: Electronic evidence includes blogs, e-mails, text messages, electronic transaction records, pictures, audio
files, video files, and other information stored, processed and transmitted in digital form. A copy, printout or other output medium, which is consistent with/accurately
reflects the original electronic evidence, could be regarded as the original of the electronic evidence.
 Introducing requirements for verbal testimonies: A witness is now required to sign a commitment letter before giving testimony in court and will be legally liable for
deliberately making a false statement. A written testimony will not be accepted by the court if a witness fails to appear in court without a justifiable reason.
 Relaxing requirements on certification of overseas documents: Only overseas official and identity documents are now required to be notarized, and in the case of
identity documents, legalized by the China embassy in the host country. What this means is that non-official documents are no longer required to be subject to the
above notarization and legalization procedures. The New Rules do not, however, define "official" and "non-official" documents.
To read the full Baker McKenzie article, click here.
Recommended action
Employers should be aware of the new rules in the context of employment disputes and collecting and submitting relevant evidence.
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People's Republic of China
China issues new Civil Code effective from 1 January 2021
IN BRIEF
On 28 May 2020, China's new Civil Code was adopted at the closing meeting of the annual session of the 13th National People's Congress. The Civil Code will come into
force on 1 January 2021. Some of the key employment-related provisions are summarized below.
1. Where a person sexually harasses another person against that person's will through spoken or written language, images, physical behaviour, etc., the victim has the
right to request that the sexual harasser assume civil liability. Companies will be under an obligation to prevent and prohibit sexual harassment by taking reasonable
precautions, dealing with complaints, carrying out investigations, etc.
2. The Civil Code has introduced provisions on the right to privacy and the protection of personal information. While these provisions are not specifically directed at
employment relationships, they are broadly worded enough such that they likely would also apply in an employment context.
When handling personal information (e.g., when collecting, storing, using, processing, transmitting, providing, or disclosing such information), one (e.g., an employer)
must follow the principles of legality, propriety and necessity. In an employment context, employers must ensure that:

 the relevant consent of the data subject (e.g., employee) is obtained, unless otherwise stipulated by laws or administrative regulations
 the organization's (e.g., employer's) rules on dealing with personal information are publicly available
 the purpose, method and scope of handling personal information are clearly stated (e.g., in an applicable company policy or employment contract)
 applicable laws, administrative regulations, and agreements between the relevant parties (such as employer and employee) are not violated
Furthermore, an organization (e.g., employer) that handles personal information must:
 not divulge or falsify the personal information
 not illegally provide (i.e., without the data subject's consent) the personal information to others if it can identify any particular individual or if it is possible for the
information to be restored
 adopt technical and other necessary measures to ensure the security of the personal information, and to prevent the information from being divulged, falsified or lost
 where the personal information has been or is likely to be divulged, falsified or lost, promptly take remedial action, inform the data subject and report to the
competent authority as required
However, an employer will be exempt from civil liability in relation to the handling of personal information if it:
 acts reasonably within the scope of the data subject's consent
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People's Republic of China
 reasonably handles information that has been made public either by the data subject or in accordance with the law, unless the data subject has expressly refused
such data handling, or such handling infringes the data subject's vital interests
 acts reasonably in order to safeguard public interests or the data subject's legal rights or interests
In addition, the data subject has the right to request access to or copies of the information (from the person/organization handling the personal information e.g.,
employer). Further, the data subject has the right to request timely correction of the information where the information is found to be false, or request timely deletion of
the information where it has been handled in violation of laws, administrative regulations or mutual agreements.
3. Employers will be liable in tort for damage caused by their employees in the performance of their work. In such cases it is possible for employers to claim
indemnification from employees in respect of intentional misconduct or gross negligence.
Where labor dispatch is concerned, it is the host company that will assume tort liability for damage caused by dispatched employees in the performance of their work,
but it is possible that the staffing agency may assume corresponding liability if it is found to be at fault.
To read the full Baker McKenzie article, click here.
Recommended action
Employers should be aware of these important changes particularly where it involves employers' obligations regarding sexual harassment in the workplace and data
privacy.
Government introduces further collective consultation measures in response to the impact caused by the COVID-19 epidemic
IN BRIEF
On 19 May 2020, the Ministry of Human Resources and Social Security, All-China Federation of Trade Unions, China Enterprise Confederation/China Enterprise Directors
Association and the All-China Federation of Industry and Commerce collectively circulated a Notice on Further Ensuring Effective Collective Consultation in Response to
the Impact Caused by the COVID-19 Epidemic ("Notice").
The Notice explains that companies are encouraged to adopt a collective consultation process during the current epidemic period, in order to help companies resume
business and production operations, stabilize job positions, and to maintain the stability of labor relations. Following on from a national notice issued by the Ministry of
Human Resources and Social Security in February 2020, the Notice expands the scope of issues that may be subject to collective consultation between employers and
employees and has introduced some suggested methods to assist with implementation of the collective consultation.
To read the full Baker McKenzie article, click here.
Recommended action
For information.
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People's Republic of China
Guangdong High People's Court provides guidance on typical cross-jurisdiction employment cases in the Greater Bay Area
IN BRIEF
The Guangdong High People's Court recently announced 20 typical cross-jurisdiction civil cases in the Guangdong-Hong Kong-Macao Greater Bay Area. Two of them (i.e.
Cases 10 and 11) are employment-related.
Case 10 deals with remuneration for employee inventions. The employee was a resident of mainland China and had been working in a Guangzhou company since 1999.
During his service with the company, he created an invention related to door locks. In December 2003, the Guangzhou company's affiliated company, a Hong Kong
company, applied for invention patents in the United States for the invention completed by the employee, and was granted a patent authorization in 2007. The Hong Kong
company used the patent to manufacture products in mainland China through the Guangzhou company and exported the products to the United States for sale. The
employee filed a lawsuit claiming USD 430,000 for remuneration for the employee invention.
The Guangzhou Intellectual Property Court held in the first instance that since the employee's invention activities took place in China, it would be unconscionable for the
employee invention remuneration rules under PRC law not to be applicable simply because the patent is a U.S. patent. In addition, this also would create an unfair situation
where the company is able to profit from the invention while avoiding payment of the inventor's remuneration. The court ruled that the Guangzhou company should pay the
employee RMB 300,000 as remuneration for the employee invention. The Guangdong High People's Court's upheld the original judgment on appeal.
Case 11 is a case concerning termination of employment. The court found that a mainland China company wrongfully terminated the employment contract of a Hong Kong
permanent resident. In 2016, the employee signed a fixed-term employment contract with a Zhuhai company, with a monthly salary of RMB 38,000. The company later
terminated the employment of the employee on the ground that the employee violated the company's rules and regulations.
The labor arbitration committee ruled in favor of the employee and ordered the company to pay RMB 94,000 to the employee as a double severance penalty for the
wrongful termination. The company then appealed to the court.
The court of first instance held that to unilaterally terminate the employment of an employee, the company would need to prove that:


the employee had committed misconduct



the company's rules and regulations classified the misconduct in question as serious misconduct which could result in summary dismissal



the company's rules and regulations were formulated in accordance with the law, and had been publicized or notified to the employee

The company did not provide sufficient evidence (i) to prove the employee's misconduct (i.e., the employee's non-cooperation in internal investigations) and (ii) that the
company's rules and regulations contained relevant provisions covering the alleged misconduct. The arbitration award was maintained in the first instance and the court of
second instance also upheld the original judgment.
To read the full Baker McKenzie article, click here.

This quarterly update covers the period from 1 April to 30 June 2020. This publication does not serve as legal advice. Please consult with legal counsel accordingly.

14

People's Republic of China
Recommended action
Case 10: This case demonstrates the PRC courts' willingness to apply PRC law in circumstances where the work is performed in the PRC. In light of such employee
invention rules, companies should consider preparing an invention award policy. If no such policy exists and an employee creates an invention for which a patent is later
granted, the company must compensate the employee based on the statutory default compensation scheme, which may be costly and onerous to calculate.

Case 11: Employers are reminded that termination of directly-hired non-mainland China residents will still likely be subject to PRC law. Employers should clearly set out in
the employer's rules and regulations the types of misconduct that can result in summary dismissal as well as serves as a reminder that any rules/regulations must be
formulated in accordance with PRC law.
Pregnant employee entitled to maternity benefits even where company ceased making social insurance contributions
IN BRIEF
Recently, the Shanghai No. 1 Intermediate People's Court ordered a company to pay maternity benefits to a female employee for whom the company ceased making
social insurance contributions before her delivery date due to its bankruptcy.
In this case, the employee was hired by a staffing agency and dispatched to work for the company. The employee became pregnant in August 2017, commenced longterm sick leave in September 2017 and delivered her baby in April 2018. The company made social insurance contributions for her through February 2018 and ceased
making such contributions from March 2018 as its company social insurance account was closed as part of the bankruptcy process. The employee therefore lost the
eligibility to apply for maternity benefits (including maternity pay and medical subsidy) from the social insurance fund. The employee then filed a labor arbitration claim
against the company for such benefits.
The company refused to bear the maternity benefits on the basis that the employee's employment relationship with the company should have been terminated in
December 2017 when the company suspended its business. The first instance court and the appellant court did not support the company's position on the basis that the
company could not provide evidence of the termination of the employee's employment. The courts therefore ruled that the employee's employment with the company
continued, and ordered the company to bear the maternity benefits, which otherwise would have been paid by the social insurance fund if the company had made social
insurance contributions for her continuously through the delivery date.
To read the full Baker McKenzie article, click here.
Recommended action
Employers should remember to timely issue written termination notices to employees during the bankruptcy process to preserve evidence, or try to reach a mutual
termination with employees to settle any employment claims against the company.
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People's Republic of China
Jiangsu court upholds employee's claim for sick leave pay after employee mistakenly applied for unpaid personal leave
IN BRIEF
The Nantong Municipal Court in Jiangsu Province recently upheld an employee's claim for sick leave pay in relation to a leave period for which the employee mistakenly
applied for unpaid personal leave.
By way of background, the employee was pregnant and wanted to take leave in order to prevent her from suffering a miscarriage. She submitted an unpaid leave
application for July and August 2018, along with supporting documents (e.g., medical records, sick leave certificate, and payment receipt for a hospital visit). The employee
included a note in her leave application to explain that she was applying for leave in order to prevent a miscarriage. The company did not make any salary payments to the
employee during the two-month personal leave period. One month later, the employee was summarily dismissed by the company on the ground of her misconduct (the
employee refused to report to duty in the new position after a job transfer). The employee subsequently filed a wrongful termination claim with the labor arbitration tribunal.
One of the employee's claims was for sick leave pay for July and August 2018. The employee alleged she had made a mistake by applying for unpaid personal leave
instead of sick leave. The supporting medical records she submitted when applying for the leave proved that the nature of her leave taken was sick leave. The company,
on the other hand, argued that based on the company's leave records, the employee applied for unpaid personal leave.

The court ruled that the purpose of the leave is relevant when determining the type of leave taken by the employee. As the purpose of the leave in this case was to prevent
miscarriage, the leave should have been treated as sick leave. Therefore, the company was required to pay sick leave pay to the employee in accordance with its sick
leave pay rules.
To read the full Baker McKenzie article, click here.
Recommended action
Employers should have in place clear company policies (e.g., in an employee handbook) that set out the relevant leave application process and calculation of leave pay.
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HONG KONG
Discrimination Legislation (Miscellaneous Amendments) Ordinance 2020 comes to force on 19 June 2020
IN BRIEF
On 11 June 2020, the Legislative Council passed the Discrimination Legislation (Miscellaneous Amendments) Bill 2018. On 19 June 2020, the Discrimination Legislation
(Miscellaneous Amendments) Ordinance 2020 (“Ordinance”) was gazetted and came into force on the same day.
The Ordinance expands protection from discrimination and harassment in several areas by making changes to the Sex Discrimination Ordinance (SDO), the Disability
Discrimination Ordinance (DDO), the Family Status Discrimination Ordinance (FSDO) and the Race Discrimination Ordinance (RDO).
The Ordinance makes the following amendments to the above-mentioned anti-discrimination ordinances:
 Amendments to the SDO to make direct and indirect discrimination on the ground of breastfeeding unlawful. For purposes of the legislation, a woman is breastfeeding if
she (i) is engaged in the act of breastfeeding a child or expressing breast milk or (ii) is a person who feeds a child with her breast milk.
Note that the above provisions on breastfeeding will not come into effect until 19 June 2021.
The amendments below came into effect on 19 June 2020:
 Amendments to the RDO making it unlawful to harass or directly discriminate a person on the ground of the race of that person's "associate".
In relation to direct discrimination, a person (the discriminator) discriminates against another person (the relevant person) if, on the ground of the race of an associate of
the relevant person, the discriminator treats the relevant person less favourably than the discriminator treats or would treat another person not having an associate of
the same racial group as the associate of the relevant person.
For purposes of the legislation, an "associate" in relation to a person includes:
a. a spouse of the person
b. another person who is living with the person on a genuine domestic basis
c.

a relative of the person

d. a carer of the person
e. another person who is in a business, sporting or recreational relationship with the person
 Amendments in the RDO to the definitions of "race" and "racial group" to include a race, colour, descent or national or ethnic origin that is imputed to a person. This
means that where a discriminator assumes a person is of a particular race and discriminates against or harasses that person on the ground of that person's race, this
will be unlawful (even if the person is not in fact of that race).
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Hong Kong
 Amendments to the SDO, the RDO and the DDO to make sexual harassment, racial harassment and disability harassment in common workplaces unlawful where there
is no employment relationship, e.g., volunteers and interns. Under the legislation, any act done by an intern in the course of the internship or act done by the volunteer
in the course of performing volunteer work will be treated as an act done by the intern/volunteer and by the person who engaged the intern/volunteer (whether or not the
act was done with the knowledge or approval of that person). However, it is a defense in proceedings for a person who has engaged the intern/volunteer if he/she can
show that he/she took reasonably practicable steps to prevent the intern/volunteer from doing the act or from doing acts of that description in the course of the
internship/performing volunteer work. As a person engaging an intern/volunteer may be vicariously liable for the acts of an intern/volunteer, it is important to have antidiscrimination policies in place to cover interns/volunteers and to educate them on such policies.
 Amendments to the RDO and the DDO to strengthen protection against disability harassment and racial harassment where customers harass service providers,
including where such acts occur on Hong Kong-registered aircrafts or ships and while they are overseas
 Amendments to the SDO and the DDO to protect members or applicants for membership of a club from sexual harassment and disability harassment, by the
management of clubs
 Amendments to the SDO, RDO and the FSDO to remove the requirement of an intention to discriminate as a pre-condition to the award of damages for
indirect discrimination

For the full Ordinance, see here.
Recommended action
Employers should be aware of these important changes. Employers may need to revisit their anti-discrimination policies to ensure they are in line with these new
developments and conduct appropriate workplace training.
Statutory maternity leave to increase to 14 weeks
IN BRIEF
On 9 July 2020, the Hong Kong Legislative Council (Legco) passed the Employment (Amendment) Bill 2019 (“Bill”). The Bill proposes that maternity leave under the
Employment Ordinance (ML) be increased by 4 weeks, such that the total ML will be increased from 10 weeks to 14 weeks. The current statutory rate of maternity leave
pay (MLP) shall be kept at four-fifths (4/5) of the employee's average daily wages in respect of the extended ML, subject to a cap of HKD 80,000 for the additional four
weeks. Employers can apply to the Government for reimbursement of the additional MLP, with a total cap of HKD 80,000 per employee. There are two additional technical
amendments, which includes:
 an update to the definition of "miscarriage" under the Employment Ordinance (Cap 57) from "before 28 weeks of pregnancy" to "before 24 weeks of pregnancy" to entitle
a female employee whose child that cannot survive after being born at or after 24 weeks of pregnancy to ML if other conditions are met
 accepting a certificate of attendance issued by professionally trained persons as proof for entitling an eligible employee to sickness allowance for any day on which the
employee has attended a medical examination in relation to her pregnancy
It is expected that the changes introduced by the Bill will come into force this year.
For further information see:
https://www.info.gov.hk/gia/general/202006/15/P2020061500820.htm
https://www.info.gov.hk/gia/general/202007/07/P2020070700603.htm
This quarterly update covers the period from 1 April to 30 June 2020. This publication does not serve as legal advice. Please consult with legal counsel accordingly.
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Hong Kong
Recommended action
Employers should review their maternity leave and pay policies to ensure compliance with these changes.
Hong Kong Equal Opportunities Commission committed to see sexual harassment claims addressed
Hong Kong's Equal Opportunities Commission (EOC) plans to introduce a specialist unit next month to tackle issues of sexual harassment. The Anti-Sexual Harassment
Unit (ASHU) will provide a one-stop-shop platform for those affected by sexual harassment and will conduct a review of the legal regime in place to identify and address
any gaps.
The introduction of the unit demonstrates a continued commitment by the government to deal with issues of sexual harassment. Employers need to ensure they
have adequate policies and procedures in place to prevent sexual harassment in the workplace and appropriate response and investigation mechanisms should any
incidents arise.
To read the full Baker McKenzie article, click here.
Recommended action
For information only.
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INDONESIA
Implementation of Public Housing Savings (Tabungan Perumahan Rakyat/Tapera) rule effective on 20 May 2020
IN BRIEF
On 20 May 2020, the Indonesian government issued Government Regulation No. 25 of 2020 on the Implementation of Tapera (Regulation 25).
The Indonesian government requires every worker who satisfies the following conditions to become a participant of Tapera:
 earns at least minimum wage
 is at least 20 years old or is married at the time of registration
The amount of the Tapera participant's savings is 3% of the employee's salary (0.5% contributed by the employer and 2.5% contributed by the employee).
Employers are obliged to:
 register their employees as participants no later than seven years from the effective date of Regulation 25
 collect the employee's contributions by way of deductions from salary
 deposit the employer's and employee's contributions to the Tapera Fund Account accompanied by details of payment of the deposit every month no later than the 10th
of the month immediately following the month to wish the contributions relate
 update their employees' data in relation to Tapera membership
 keep all reports on the list of details of the employers' and employees' obligated payment deposit
Employers who fail to meet the obligations are subject to administrative sanctions in the form of:
 written warning
 administrative fines
 publication of the non-compliance of the employer
 business license suspension
 revocation of business license
Recommended action
Employers should be aware of their obligations in relation to registering their employees and administering contributions to Tapera.
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JAPAN
Act on Prevention of Power Harassment comes to force on 1 June 2020
IN BRIEF
While current Japanese statutes do not define what constitutes "power harassment", the amendment to the Labor Policy General Promotion Act (also commonly called "the
Act on Prevention of Power Harassment") (“Act”), which came into effect on 1 June 2020 (and on 1 April 2022 for small and medium-sized companies, as defined below),
defines “power harassment” for the first time by statute.
Subject to the Act, the guideline regarding employers' measures to be taken to prevent power harassment (“Guideline”) was gazetted by the Japanese Government on 15
January 2020.
Under the Guideline, employers have the obligation to take certain action.
The main points covered in the Guideline are:
 defining power harassment (i) verbal or physical behavior, (ii) which goes beyond the requirements of the business, (iii) which takes advantage of superior positions in a
relationship, and (iv) which harms the workplace environment
 providing some examples of what constitutes and does not constitute power harassment and the required level of action by employers
 providing recommended action for employers to prevent power harassment
What is a small and medium-sized company?
Type of business
Retail Business
Service Business
Wholesale Business
Others

Capital
¥50,000,000 or less
¥50,000,000 or less
¥100,000,000 or less
¥300,000,000 or less

or
or
or
or
or

Number of employees on an ongoing basis
No more than 50
No more than 100
No more than 100
No more than 300

Recommended action
Employers should update their anti-harassment policies to expressly state that power harassment is prohibited and link breach of anti-harassment policy to internal
disciplinary provisions.
Employers should also provide training to employees to ensure they are aware of the new policies and rules, and establish an office contact to receive internal
reports/complaints of harassment in the workplace.
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Japan
Amended Labour Standard Act extends extinctive prescription for claims for unpaid wages as of 1 April 2020
IN BRIEF
The amended Labor Standards Act, which came to force on 1 April 2020, extended the extinctive prescription for a claim for unpaid wages from two to five years. This
means that a claim for unpaid wages is extinguished if it is not exercised within five years from the time it becomes enforceable.
However, due to the impact that may be felt by businesses as a result of this significant change, the government decided to increase the extinctive prescription period to
three years only (from the time the claim becomes enforceable) for the time being.
The amendments apply to unpaid wages accruing on or after 1 April 2020.
Recommended action
Employers should be aware of the extension of the extinctive prescription of a claim for unpaid wages from two years to three years.
Amendments to legislation require equal pay/treatment of employees effective on 1 April 2020
IN BRIEF
Amendments to the Labor Contracts Act, the Part-Time Workers Act and the Worker Dispatching Act came into force on 1 April 2020. These amendments require
reasonable equal treatment of regular employees and non-regular employees, including fixed-term contract employees, part-time employees and dispatch employees.
The main changes introduced by the amendments are:
 Employers are required to ensure that there are no irrational gaps in the treatment between regular employees and fixed-term contract employees / part-time
employees, taking account of differences in (i) job assignments, (ii) the level of flexibility of the employer in changing job assignments/locations and (iii)
other circumstances.
 Employers are required to treat fixed-term contract employees and part-time employees in the same way as regular employees unless the different treatment is justified.
Whether different treatment is justified depends among other things, on (i) the job descriptions and (ii) the ability of the employer to change the job /location of work.
 For dispatched employees, employers are required to either (i) treat dispatched employees and regular employees equally or (ii) ensure that dispatched employees
(though the labor management agreement with the staffing agency) are treated in a manner generally comparable to or more favorable than employees engaged by
similar businesses in the relevant market.
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Japan
 If an employer treats non-regular employees differently than regular employees, the employer is required to explain the reasons for the difference in treatment upon the
employee's request.
 The government is allowed to take enforcement measures and make alternative dispute resolution available to the relevant parties.
These amendments came into force on 1 April 2020 as mentioned above. However, they will not apply to small and medium-sized enterprises, as defined above until 1
April 2021.
Recommended action
If an employer hires any non-regular employees, i.e., fixed-term contract employees, part-time employees and dispatch employees, the employer should ensure that the
non-regular employees are treated equally in accordance with the foregoing amendments to the law.
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MALAYSIA
New regulations on employment insurance and social security come to force on 6 April 2020
IN BRIEF
The following regulations relevant to employment insurance and social security came to force on 6 April 2020:
 Employment Insurance System (Employment Insurance System (Registration and Contribution) Regulations 2017) (Temporary Modification) Regulations 2020 (“EIS
Regulations”)
 Employees’ Social Security (Employees’ Social Security (General) Regulations 1971) (Temporary Modification) Regulations 2020 (“ESSA Regulations”)

By way of background, employers are required to pay contributions to the Employment Insurance System (EIS) and contributions to the Social Security Organization
(SOCSO) for any month of employment no later than the 15th day of each succeeding month (e.g., contributions for March 2020 must be paid at the latest by 15 April
2020).
However, to assist employers impacted by the COVID-19 pandemic, the EIS Regulations and the ESSA Regulations were gazetted to allow employers to pay EIS and
SOCSO contributions (respectively) for the months of April to September 2020 at the latest by the last day of each succeeding month.
Recommended action
Employers should review current policies and processes to comply with the new regulations.

Employers temporarily exempt from making HRDF contributions from 1 April 2020 to 30 September 2020
IN BRIEF
By way of background, employers are required to make monthly levy payments to the Human Resources Development Fund (HRDF) in respect of their Malaysian
employees' income, if they carry on a business in the manufacturing, service, mining and quarrying sectors and have at least 10 employees.
To assist employers impacted by the COVID-19 pandemic, the Pembangunan Sumber Manusia Berhad (Exemption of Levy) Order 2020 (“Order”) was implemented to
automatically exempt such employers from paying any levy to the HRDF Fund from 1 April 2020 until 30 September 2020.
Recommended action
Employers should review current policies and processes to comply with the Order.
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Malaysia
Amended rules on Employees Provident Fund effective on 1 April 2020
IN BRIEF
The Employees Provident Fund (Amendment) Rules 2020 (“Amended Rules”) came into operation on 1 April 2020.
By way of background, prior to the Amended Rules, members of the Employees Provident Fund (EPF) could only withdraw savings from their respective Account 2 of the
EPF when they reached 50 years of age.
The Amended Rules amends Rule 41 of the Employees Provident Fund Rules 1991 to allow employees below the age of 50 to withdraw savings from their respective
Account 2 of the EPF if they require financing for the purpose of sustainable living (“Ground”), subject to the following conditions:
 the employee submits to the EPF a notice of withdrawal on the said Ground at any time between 1 April 2020 to 31 March 2021
 the withdrawal amount ranges between MYR 50 to MYR 500 per month
 no more than 12 withdrawals on the said Ground shall be made from the date of submission of the notice of withdrawal

 payments of the withdrawal amount are only made in respect of the months after the submission of the notice of withdrawal
The amendment also allows employees to revoke the notice of withdrawal based on the said ground (without affecting their ability to submit a new one) or vary the
withdrawal amount at any time before 31 March 2021.
This amendment is in line with the economic stimulus package announced by the Malaysian Government, to ease the financial burden of employees during the
COVID-19 pandemic.
Recommended action
Employers should review current policies and processes to comply with the new rules.
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PHILIPPINES
Clarification on the non-inclusion of the community quarantine periods in the six-month probationary period
IN BRIEF
On 30 March 2020, the Philippine Department of Labor and Employment (DOLE) issued Labor Advisory No. 14, Series of 2020, which provides that the one-month
enhanced community quarantine (ECQ) period is not included for the purposes of determining an employee's six-month probationary period. To read the full
Baker McKenzie article, click here.
In relation to this, DOLE subsequently issued Labor Advisory 14-A, Series of 2020, clarifying that the period during which the ECQ or general community quarantine (GCQ)
is enforced where the establishment has temporarily ceased or closed operations and/or the probationary worker has temporarily not been required to report for work on
account thereof may not be included for determining the six-month probationary period.
Recommended action
Employers should review policies and processes in relation to probationary employees to comply with the advisory as applicable.
DOLE issues guidelines in the prescription of actions and the suspension of reglementary periods to file pleadings, motions and other documents
IN BRIEF
Pursuant to the Philippine President's directive to all government offices to issue guidelines on the interruption of periods for filing documents and cancellation of
proceedings, the DOLE has issued Department Order No. 213, Series of 2020, or the "Guidelines in the Prescription of Actions and the Suspension of Reglementary
Periods to file Pleadings, Motions and Other Documents" (“DO 213-20”) on 5 May 2020. DO 213-20 applies to all programs, projects and proceedings before the DOLE
Regional Offices, Bureaus and Office of the Secretary.
To read the full Baker McKenzie article, click here.
Recommended action
Employers are advised to be aware of the guidelines on the interruption of periods for filing documents and rescheduling/cancellation of proceedings in all programs,
projects and proceedings before DOLE. Employers are advised to use the time they have during the community quarantine to prepare all documents, pleadings and
requirements for prompt submission once the applicable community quarantine is lifted. Once DOLE resumes operations, employers are also advised to immediately verify
with the appropriate DOLE office the new schedule of hearings and/or new deadline to file documents to ensure that employers are able to attend the hearings and timely
submit documents.
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Philippines
DOLE releases new guidelines for filing and issuance of Alien Employment Permit (AEP)
IN BRIEF
On 4 May 2020, DOLE issued Labor Advisory No. 16, Series of 2020, which states that the period for filing applications for alien employment permits (AEP) and private
employment agency licenses are interrupted during the ECQ and GCQ.
On 29 May 2020, the DOLE further released Advisory 07-20, or the "Guidelines for Filing and Issuance of Alien Employment Permit (AEP)". Among others, it provides that
companies should undergo an online registration process prior to the filing of AEP applications.
To read the full Baker McKenzie article, click here.
Recommended action
Employers should be aware of the guidelines on the interruption of periods for filing of AEP applications and private employment agency licenses. Employers are advised
to use the time they have during the community quarantine to prepare all documents and requirements for prompt submission once the applicable community quarantine
is lifted.
DOLE releases new Establishment Report Form
IN BRIEF
On 11 June 2020, DOLE issued Labor Advisory No. 17-A, Series of 2020, advising employers to use RKS Form 5 of 2020 (Establishment Report) for implementation of (a)
Flexible Work Arrangement/Alternative Work Scheme, (b) Temporary Closure, (c) Retrenchment/Reduction of Workforce, and (d) Permanent Closure.
Effective on 16 June 2020, the report should be submitted personally or online to the appropriate DOLE provincial or field office that has jurisdiction over the workplace.

Recommended action
Employers should use the new RKS Form 5 of 2020 (Establishment Report) for implementing relevant actions.
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SINGAPORE
Ministry of Manpower enforces fair and progressive employment practices against discriminatory employers
IN BRIEF
The Ministry of Manpower (MOM) and the Tripartite Alliance on Fair and Progressive Employment Practices (TAFEP) have consistently taken a stance against any form of
workplace discrimination and employers should be aware of the severe penalties imposed for any practices that discriminate against age, gender, marital status, number of
children, race, religion or nationality. The MOM recently penalized five employers for age-discriminatory job advertisements, and imposed a 12-month bar from hiring
foreign employees (and renewing their existing foreign employees' work passes). The MOM will also subject these employers to stiffer administrative penalties under the
enhanced Fair Consideration Framework (FCF), which came into effect in January 2020. To read the full Baker McKenzie article, click here.
Recommended action
Employers should review their policies and processes to comply with the FCF.
New minimum qualifying monthly salary for Employment Pass effective on 1 May 2020
IN BRIEF
Effective on 1 May 2020, the minimum qualifying monthly salary for a new Employment Pass (EP) was raised from SGD 3,600 to SGD 3,900. For EP renewals, the
increase in qualifying salary will take effect on 1 May 2021, giving businesses more time to adjust salaries upwards to meet this new threshold.
Recommended action
For information only.
Amendments to the Fair Consideration Framework comes to force on 1 May 2020
IN BRIEF
The following amendments to the FCF came into force on 1 May 2020:
 The minimum fixed monthly salary for roles that are exempted from the advertising requirement was raised from SGD 15,000 to SGD 20,000.
 Administrative penalties have increased to deter non-compliance. The minimum period of work pass debarment has doubled from 6 months to 12 months and may be
increased up to a maximum of 24 months. The scope of debarment has also been expanded to include work pass renewals. MOM will also prosecute errant employers
or key personnel who make false declarations that they have considered all candidates fairly.
Recommended action
Employers should review their policies and processes to comply with the FCF amendments.
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Singapore
Safe Management Measures for post-Circuit Breaker operations in place for Phase 2
IN BRIEF
MOM announced details on Safe Management Measures required of employers in respect of specified businesses which were permitted to resume their operations after
the lockdown and Phase 1 ended and Singapore moved into Phase 2 on 19 June 2020. This includes:
i.

implementation of a detailed monitoring plan to ensure compliance with the Safe Management Measures

ii.

appointment of Safe Management Officers (SMOs) to assist in the implementation, coordination and monitoring of the system of Safe Management Measures at
the workplace

iii. reduction of physical interaction and socialization between colleagues and ensuring safe distancing at workplaces by:
 staggering working and break hours
 implementing shift or split team arrangements

 minimizing need for physical touchpoints
 ensuring clear physical spacing of at least one meter between persons at all times
 implementing contract tracing requirements
 ensuring wearing of masks at the workplace and encouraging employees to observe good personal hygiene
 ensuring cleanliness of workplace premises
 continuation of telecommuting for employees who can perform their work from home
 communication of the Safe Management Measures to the employees before commencement of business, if permitted
There are also sector-specific requirements for specific workplace settings such as production facilities, customer-facing industries and transportation.
For workplaces which severely lack Safe Management Measures, the MOM will direct employers to stop operations at the workplace. Employers will have to take steps to
ensure that Safe Management Measures are in place before operations can resume.
Non-compliance can result in sanctions against the employer, including stop work orders, revocation of work pass privileges for up to three years, and cancellation of work
passes of the employer's foreign employees.
Recommended action
Employer should review their policies and processes to comply with the new workplace measures.

This quarterly update covers the period from 1 April to 30 June 2020. This publication does not serve as legal advice. Please consult with legal counsel accordingly.

29

Singapore
New work pass conditions under the Employment of Foreign Manpower Act effective on 2 June 2020
IN BRIEF
The MOM has introduced new Work Pass Conditions under the Employment of Foreign Manpower Act on non-domestic Work Permit and S Pass Holders, and their
employers. The movement restrictions for workers living in dormitories during the Circuit Breaker, imposed via a set of Additional Work Pass conditions, lapsed on 1 June
2020. From 2 June 2020, employers are responsible for implementing Safe Living Measures.
The detailed guidelines are available here: https://www.mom.gov.sg/covid-19/advisory-to-employers-on-safe-living-for-foreign-worker-dormitories
Recommended action
Employers should review their policies and processes to comply with the advisory as applicable.
MOM issues advisory on retrenchments resulting from business difficulties due to COVID-19

IN BRIEF
MOM jointly issued a tripartite advisory with the Singapore National Employers Federation and the National Trades Union Congress (NTUC) advising employers who need
to lay off staff to provide retrenchment benefits according to their company's financial position.
The advisory also urged employers to be more generous to lower-wage workers being laid off, who would be eligible for the Workfare Income Supplement.
The detailed advisory is available here.
Recommended action
Employers should review their policies and processes to comply with the advisory as applicable.
Mandatory reporting requirements for cost-saving measures effective on 7 April 2020
Effective on 7 April 2020, the MOM implemented a mandatory notification process and requirements for employers who will enforce cost-saving measures.
Employers who implement cost-saving measures must notify MOM if they:
 are registered in Singapore
 have at least 10 employees
 implement cost-saving measures that result in:
 more than 25% reduction in gross monthly salary for local employees
 more than 25% reduction in basic monthly salary for foreign employees
The detailed guidelines are available here.
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Recommended action
Employers should review their policies and processes to comply with the advisory as applicable.
New anti-discrimination conditions for employment agencies comes to force on 1 October 2020
IN BRIEF
From 1 October 2020, when recruiting on behalf of their clients, licensed employment agencies (EAs) will have to:
i.

comply with the Tripartite Guidelines on Fair Employment Practices (TAFEP) as well as brief their clients on TAFEP requirements

ii.

make reasonable efforts to attract Singapore candidates for vacancies

iii. avoid abetting any discriminatory hiring by their clients.
To ensure the clients consider all candidates based on merit, EAs must:

 not withhold applications on the basis of age, race, nationality, gender and disability
 turn down requests or instructions from clients to carry out discriminatory hiring
The MOM will investigate all complaints against EAs and, should the MOM find the EAs failing to comply with any licence conditions, including the new conditions when
these come into force, the MOM may penalise the EA by:


giving the EA demerit points



suspending or revoking the EA's license



prosecuting the EA

The MOM may also suspend the employer's work pass privileges or prosecute the employer.
Recommended action
For information only - employers should be aware of these new obligations for EAs.
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Singapore
Landmark case regarding confidential information
IN BRIEF
The classic elements of breach of confidence under Singapore law are:
 The information in question possesses the necessary quality of confidentiality.
 The information was imparted to the recipient under circumstances importing an obligation of confidence.
 There was an unauthorised use of such information to the detriment of the party whom the information originated - the burden is on the employer to show this.
It is typically difficult to prove unauthorised use of confidential information as set out in point (3) above so employers may therefore be unable to satisfy the requirements of
a breach of confidence claim.
In the recent I-Admin (Singapore) Pte Ltd v Hong Ying Ting & Others [2020] SGCA 32 case, the Singapore Court of Appeal (SGCA) found that the law on the breach of
confidence seeks to protect two types of interests:

 the employer's interest in preventing wrongful gain or profit from its confidential information or the "wrongful gain interest"
 the employer's interest in preventing the wrongful loss suffered where the employee's conscience is impacted by his/her breach of confidence or the "wrongful
loss interest"
The current state of law places more of an emphasis on the wrongful gain interest and fails to recognise that technological advances have made it easier for employees to
copy and transfer confidential information. Accordingly, the SGCA adopted a modified approach in the I-Admin case:
 The court will examine whether the information possesses the quality of confidentiality and if it was imparted in circumstances importing an obligation of confidence. An
obligation of confidence can also be found where confidential information has been accessed or acquired without the employer's knowledge or consent.
 Upon satisfaction of the above limb, the burden of proof shifts to the employee to prove that his/her conscience was unaffected by the circumstances (i.e. that he/she
had come upon the information by accident, that he/she was unaware of its confidential nature or that he/she believed the disclosure to be in the public interest).
Recommended action
For information only.
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TAIWAN
Amendment to regulations on managing sexual harassment incidents at the workplace enforced in April 2020
IN BRIEF
In April 2020, the Ministry of Labor amended the Regulations Establishing Measures of Prevention, Correction, Complaint and Punishment of Sexual Harassment at
Workplace (“Regulations”) with the effect that measures of prevention, correction, complaint, and punishment of sexual harassment must specify that if an employer is the
harasser, the employee and applicant, in addition to complaining through the company's internal channels, may file a complaint to the competent local authority.
Recommended action

Employers will need to ensure that they update their internal measures accordingly.
Amendment to Article 80-1 of the Labor Standards Act enforced in May 2020
IN BRIEF
In May 2020, Article 80-1 of the Labor Standards Act was amended. Under Article 80-1, if a business entity is fined for violations of the Act, the competent authority shall
publicly announce the name of the business entity or its owner(s) and the person(s) in charge. In addition, the competent authority will also publicly announce the date of
the fine, the laws violated, and the amount of the fine.

Recommended action
Employers should be aware of potential wide publicity of any breach of the Labor Standards Act.
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THAILAND
Certain data controllers' compliance with Personal Data Protection Act deferred until 31 May 2021
IN BRIEF
On 21 May 2020, the Royal Decree on the Organizations and Businesses, which exempts Personal Data Controllers from the Applicability of the Personal Data Protection
Act B.E. 2562 (2019), B.E. 2563 (2020), was issued. According to the Royal Decree, a data controller which falls within the list of government entities and private sectors
will be exempted from complying with obligations related to the collection, use, and disclosure of personal data, and associated penalties under Thailand's Personal Data
Protection Act B.E. 2562 (2019) until 31 May 2021.
A list of the applicable entities is set out here:
 Government entities
 Foreign public authorities and international organizations
 Foundations, associations, religious organizations, and
not-for-profit organizations
 Agricultural businesses
 Industrial businesses
 Commercial businesses
 Medical and public health businesses
 Energy, steam, water, and waste disposal businesses, including
related businesses

 Tourist businesses
 Communication, telecommunications, computer, and digital businesses
 Financial, banking, and insurance businesses
 Real estate businesses
 Professional businesses
 Management and support services businesses
 Scientific and technological, academic, social welfare and artistic businesses;
 Educational businesses
 Entertainment and recreational businesses

 Construction businesses

 Security maintenance business

 Repair and maintenance businesses

 Household and community enterprise businesses whose activities cannot be
clearly classified

 Transportation, logistic, and good storage business

Recommended action
Review policies and processes to ensure compliance with the Royal Decree.
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Thailand
List of prohibited work for foreign workers issued on 21 April 2020
IN BRIEF
On 21 April 2020, the Ministry of Labour issued a notification detailing the types of work prohibited from being carried out by foreigners. The types of prohibited work are
split into four lists. The first list covers work in which foreigners are strictly prohibited from engaging in. The other three lists cover types of work in which the foreigners are
prohibited from engaging in but with certain exemptions (e.g., for the second list, if there is an international agreement, foreigners will then be allowed to engage in
such work).
A summary of the list is available here.
Recommended action
Employers should review the list of prohibited works to ensure compliance with this notification.
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VIETNAM
New regulations on Vietnamese workers abroad comes to force on 20 May 2020
IN BRIEF
Decree No. 38/2020/ND-CP dated 3 April 2020, detailing a number of articles on the Law on Vietnamese workers working abroad under contracts (“Decree No. 38”) came
to force on 20 May 2020. Decree No. 38 replaced Decree No. 126/2007/ND-CP dated 1 August 2007 which provided for regulations on the same matters. Notably, Decree
No. 38 sets out:
 regulations on areas and jobs in which Vietnamese nationals are prohibited from working in abroad
 conditions and procedures for granting and renewing licenses for providing the service of dispatching workers abroad
 deposits of companies providing the service of dispatching workers abroad
 deposits, management and use of deposits of companies implementing agreements on skill practicing and enhancement
 conditions for dispatching workers to work in Taiwan, to practice skills in Japan and to work as domestic workers in Middle East countries
Non-compliance with regulations set out in Decree No. 38 can lead to administrative sanctions according to Decree No. 28/2020/ND-CP dated 1 March 2020 (which
provides for administrative sanctions for regulatory violations of labor, social insurance, and overseas labor contracts).
Recommended action

Employers should review contracts and policies as applicable.
MOLISA orders temporary suspension of contributions to retirement and survivorship funds
IN BRIEF
On 4 May 2020, the Ministry of Labor, Invalids and Social Affairs (MOLISA) issued Official Letter No. 1511/LDTBXH-BHXH on the implementation of temporary deferral of
contributions to retirement and survivorship funds (“Official Letter No. 1511”).
Official Letter No. 1511 details the conditions, deferral periods, re-contribution during and after the deferral periods, application dossiers and procedures for the temporary
suspension of contributions to the retirement and survivorship funds.
Employers may temporarily defer contributions to the retirement and survivorship funds if they satisfy the following conditions:
i. Employer’s situation:
 the employer had to temporarily suspend production and business for one month or more due to difficulties in restructuring, technology change; or due to crisis,
economic recession; or implementation of State policies when restructuring the economy; or implementation of international commitments
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 the employer is facing difficulties caused by natural disasters, fires, epidemics, or crop failures
and
ii. Employer’s difficulties:

 the employer is unable to arrange jobs for a number of employees, in which those who are subject to social insurance contributions must comprise at least 50% of
the total number of employees
 the employer has suffered damage of more than 50% of the total value of assets (excluding land value) due to natural disasters, fire, diseases, crop failures
 having fully paid social insurance premiums by the end of January 2020, the employer has been affected by the COVID-19 pandemic which has resulted in a
reduction of at least 50% of employees who have participated in the social insurance.
Recommended action
Employers that satisfy the relevant conditions may submit an application dossier for suspension of contributions.

New regulations on rate of compulsory social insurance premium payable to the labor accident and occupational disease fund effective on 15 July 2020
IN BRIEF
On 27 May 2020, the Government issued Decree No. 58/2020/ND-CP prescribing the rate of compulsory social insurance contributions to the labor accident and
occupational disease fund (“Decree No. 58”), which took effect on 15 July 2020.
The contribution rate for the labor accident and occupational disease fund remains at 0.5% of employees' salaries as per current regulations. However, an employer may
make a request for a lower contribution rate of 0.3% by submitting an application dossier to the MOLISA, subject to the employer's satisfaction of all the conditions set
out below:

 The company operates in an industry with a high risk of labor accidents and occupational diseases.
 Within three years preceding the request time, the employer has not been sanctioned for administrative violations in the form of a monetary fine, or prosecuted for
criminal liability for violations of laws on labor safety and hygiene, and social insurance.
 The employer has completed periodic reports on labor accidents, labor safety and hygiene accurately, sufficiently and on time within three years preceding the request
year.
 The frequency of labor accidents in the year preceding the request year must have been reduced by 15% or more compared to the average labor accident frequency
over the three years preceding the request year or there has been no labor accident within three years preceding the request year.
Decree No. 58 also specifies requirements on procedures, dossiers and the duration for contributing to the labor accident and occupational disease fund with the lower rate
of 0.3%.
Recommended action
Employers that satisfy the relevant conditions may submit an application dossier for the lower contribution rate.
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Amendments to unemployment insurance regulations takes effect on 15 July 2020
IN BRIEF
On 29 May 2020, the Government issued Decree No. 61/2020/ND-CP (“Decree No. 61”) which amends and supplements several articles of Decree No. 28/2015/ND-CP
dated 12 March 2015 relevant to unemployment insurance. Decree No. 61 took effect on 15 July 2020. Notably, Decree No. 61 clarifies the circumstances where
employees are determined to be contributing to the unemployment insurance fund for the purpose of unemployment allowance entitlement. In particular an employee will
be deemed to be contributing to the fund if:
 the employee has paid unemployment insurance premiums for: (i) the month of termination of the labor contract (“Termination Month”), or (ii) the month preceding the
month of termination of the labor contract (“Preceding Month”) and the case has been certified in the social insurance book by the social insurance agency
 during the Termination Month or the Preceding Month, the employee has (i) taken leave due to sickness or maternity for 14 working days or more in a month and has
not received a monthly salary, or (ii) has taken unpaid leave for 14 working days or more in a month, or (iii) has had the labor contract suspended for 14 working days or
more in a month, and whose case has been certified in the social insurance book by the social insurance agency
Decree No. 61 also supplements the required documents confirming the termination of employment that are required to be included in the application dossier for
unemployment allowance.
Recommended action
Employers should be aware of these changes so they can assist to prepare and provide the required documents confirming the relevant unemployment insurance
contributions and termination of employment to employees for their application for unemployment allowance.
The MOLISA has released employment-related draft decrees and circulars for public consultation
IN BRIEF
In order to guide the implementation of the new Labor Code, which will come into force on 1 January 2021, the MOLISA has released several draft circulars and decrees
for public consultation.
The following decrees and circulars are expected to become effective on 1 January 2021:
1. Draft decree on labor management, labor contract, salary, labor discipline and material liability, which will replace various decrees guiding the same issues: In
particular, the draft decree amends and supplements regulations on severance allowance entitlement, statutory components of internal labor regulations and the
statute of limitations for settlement of compensation for damage.
2. Draft decree on retirement ages and conditions for pension entitlement, which provides detailed schedules for the increase of retirement ages as provided in the new
Labor Code
3. Draft decree guiding the implementation of several articles of the Labor Code on labor dispute resolution: In brief, the draft supplements and revises regulations on
conditions and procedures for appointment, removal and working mechanisms of labor conciliators and labor arbitration councils.
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4. Draft decree on working time and rest time, which is considering time for health checks and check-ups to diagnose occupational diseases organized by employers as
paid working time: The draft supplements regulations on the calculation of total overtime hours, e.g., in some special cases, overtime hours will not be counted in the
total overtime hours in a month and a year.
5. Draft decree on policies for female employees and ensuring gender equality, which supplements detailed regulations on employers' obligations to issue and ensure the
implementation of policies for prevention of sexual harassment at workplaces
6. Draft decree regulating the recruitment and management of Vietnamese employees who work for foreign organizations or individuals in Vietnam, which will replace
Decree No. 75/2014/ND-CP issued by the Government on 28 July 2014
7. Draft decree regarding holding dialogues and implementing regulations on grassroots democracy at workplaces, which will replace Decree No. 149/2018/ND-CP
issued by the Government on 7 November 2018: Notably, the draft supplements detailed guidance on participants and procedures for holding dialogues at workplaces
and procedures for collecting employees' opinions and publishing certain internal policies.
8. Draft decree on the list of units that are not allowed to go on strike and settlement of labor disputes at those units, which will replace Decree No. 41/2013/ND-CP
issued by the Government on 8 May 2013

9. Draft decree on payment of deposits, conditions, procedures for grant, re-grant, extension and revocation of labor outsourcing licenses and the list of jobs for which
labor may be outsourced, which will replace Decree No. 29/2019/ND-CP issued by the Government on 20 March 2019
10. Draft decree on foreign employees working in Vietnam, which will replace Decree No. 11/2016/ND-CP and Decree No. 140/2018/ND-CP issued by the Government:
Notably, the draft decree revises regulations on the issuance of work permits, work permit exemptions, reporting obligations regarding foreign labor usage and
requirements for foreign experts and executives. Specifically, to name a few, the draft requires foreigners categorized as an "executive" to have at least 12 months'
working experience in management and operation. Foreign nationals who are intra-corporate transferees within enterprises engaged in any of the 11 service industries
in the commitment between Vietnam and WTO are no longer exempt from work permits.
11. Draft circular listing jobs and workplaces where the employment of people between ages 15 and under 18 is prohibited
12. Draft circular stipulating working time and rest time for employees doing seasonal jobs or processing work on order
13. Draft circular stipulating lists of jobs adversely affecting the function of reproduction and raising children
14. Draft circular stipulating a list of jobs permissible for employees between ages 15 and under 18 to work overtime and/or at night
15. Draft circular stipulating list of light work permissible for employees from ages 13 to under 15
Recommended action
Employers should be aware of potential changes in the areas mentioned above.
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