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General
Cryptoassets businesses: FCA confirms registration fees
The Financial Conduct Authority (FCA) has updated its webpage on the new anti-money
laundering (AML) and counter-terrorist financing (CTF) regime for cryptoassets to announce the
registration fees that will be imposed on cryptoassets businesses registering with it.
The FCA consulted on the fees in CP19/29, suggesting a flat rate of £5,000 for all businesses. In
response to concerns raised by respondents, the FCA has introduced a lower fee for businesses
within a lower income threshold and raised the fee for those in a higher income threshold to
compensate for the reduction in revenue.
Accordingly, the charges will be:



£2,000 for businesses with UK cryptoassets income of up to £250,000; and
£10,000 for businesses with UK cryptoassets income greater than £250,000.

The FCA expects to publish detailed feedback to CP19/29 in a Handbook Notice it will publish at
the end of January 2020.

SMCR extension: FCA update
The FCA has updated its webpage on the senior managers and certification regime (SMCR) for
solo-regulated firms with some reminders and clarifications for firms, including:










senior management functions (SMFs) appeared on the Financial Services Register on 9
December 2019. Firms are encouraged to check the Register to ensure the entries are
correct;
firms must identify the individuals that need to be certified on an annual basis and
ensure that annual fitness and propriety checks for certification staff and senior
managers fit into a firm's HR processes;
SMFs are not restricted to members of the governing body. In Core firms, many holders
of SMFs will, in practice, be members of the governing body. However, Compliance
Oversight (SMF16) and MLRO (SMF17) are examples of functions that are often held by
individuals who are not;
the executive director function (SMF3) extends beyond members of the governing body
to include a person in accordance with whose directions or instructions the directors of
that body are accustomed to act; and
senior managers should ensure that any delegation is reasonable in itself, that the
individuals to whom they have delegated are appropriate, for example with suitable skills,
and they should retain an appropriate level of oversight. There is FCA guidance on this in
DEPP 6.2.9E of the FCA Handbook.

Open finance: FCA call for input
The FCA has published a call for input on how open finance could transform financial services.
The FCA's vision for open finance is one in which:


consumers and businesses can grant access to their data to trusted third-party providers
and in return gain access to a wider range of financial services and products, have greater
control over their data, engage with their finances, and are empowered to make better
financial decisions;
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increased use of open finance services spurs greater innovation, benefiting consumers by
providing a broader range of products and services that better suits their needs; and
widespread use of new services improves the financial health of consumers and
businesses in the UK.

In the context of this vision, the FCA asks the following questions:







Is open banking on track to achieve its potential? (Chapter 2)
What are the potential benefits of open finance in the markets the FCA regulates and to
its operational objectives? Will those benefits materialise without intervention? (Chapter
3)
Could open finance pose any risks to the FCA's operational objectives and would the
FCA's current rules be sufficient to mitigate them? (Chapter 4)
Under what conditions would open finance develop in a way that delivers the best
outcomes? (Chapter 5)
Given the above, what role should the FCA play? Does it need to intervene, and if so, in
what way? (Chapter 6)

The FCA hopes that responses to this call for evidence will inform its regulatory strategy toward
open finance. It does not assume intervention is necessary or inevitable.
The response period closes on 17 March 2020. The FCA plans to publish a feedback statement in
the summer of 2020.

IGCs: FCA PS19/30 confirms extension of remit
The FCA has published a policy statement, PS19/30, confirming its decision to extend the remit
of independent governance committees (IGCs) as proposed in its earlier consultation in CP19/15.
PS19/30 sets out the FCA's feedback to responses received to that consultation and the FCA's
final rules and guidance.
IGCs currently provide independent oversight of the value for money of workplace personal
pensions in accumulation, that is, before pension savings are accessed. Firms which offer
workplace personal pensions in accumulation, like life insurers and some self-invested personal
pension (SIPP) operators, are currently required to have an IGC, or in some circumstances a
Governance Advisory Arrangement (GAA). A GAA is a proportionate alternative to an IGC for
firms with a smaller number of relevant consumers and less complex schemes.
The FCA is extending the remit of IGCs in two areas:




a new duty for IGCs to consider and report on their firm's policies on environmental,
social and governance (ESG) issues, member concerns and stewardship, for the products
that IGCs oversee; and
a new duty for IGCs to oversee the value for money of investment pathway solutions for
pension drawdown (pathway solutions).

The FCA also gives related guidance for providers of pension products and providers of
investment-based life insurance products.
The final rules come into force on 6 April 2020.
The FCA sets out next steps for firms, which includes ensuring that they have in place, by 6 April
2020, a GAA or IGC (the FCA's guidance is intended to help firms decide which is the most
appropriate).
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The FCA will evaluate IGCs' success in ensuring that pathway solutions offer value for money as
part of its review of the impact of the rules for investment pathways one year after
implementation on 1 August 2020.

Switching investment platforms: FCA PS19/29
Following its earlier consultation in CP19/12, the FCA has published a policy statement,
PS19/29, on making it simpler for consumers to move between platforms. It forms part of the
package of remedies from the investment platforms market study (IPMS). PS19/29 will be of
interest to platform service providers, fund managers and financial advisers.
Having considered the feedback it received, the FCA is implementing the rules it consulted on
without amendment.
The package of rules introduce requirements for platforms to:





offer consumers the choice to transfer units in investment funds that are common to both
platforms via an in-specie transfer (that is, without having to sell and repurchase their
holding);
request a conversion of unit classes, where this is necessary to enable an in-specie
transfer to take place; and
ensure that consumers moving onto a new platform are given an option to convert to
discounted units, where these are available for them to invest in.

The rules come into force on 31 July 2020. The FCA plans to consult separately on exit fees in Q1
2020.
The FCA has also published an update about its IPMS remedies. An industry initiative called
STAR is leading the implementation of an industry agreed framework that aims to improve the
switching process. The framework sets expectations for end-to-end standards and customer
communications, and provides oversight and transparency through the publishing of
information related to switching times. The FCA will continue to attend STAR meetings as an
observer and will carry out a further review of progress in 2022.

FCA Handbook Notice 72
The FCA has published Handbook Notice 72, which sets out changes to the FCA Handbook made
by the FCA board on 21 November and 12 December 2019 in instruments including:








Conduct of Business (Speculative Illiquid Securities) Instrument 2019 (FCA 2019/99)
which temporarily restricts the marketing of speculative illiquid securities to retail
investors. The instrument comes into force on 1 January 2020 and expires on 31
December 2020;
Conduct of Business Sourcebook (Platform Switching) Instrument 2019 (FCA2019/103)
implementing the rules on platform switching discussed above. The instrument comes
into force on 31 July 2020;
Alternative Investment Fund Managers Directive (Miscellaneous Amendments)
Instrument 2019 (FCA 2019/104) that makes minor amendments to some of the forms
relating to the Alternative Investment Fund Managers Directive in chapter 15 of the
Supervision Manual (SUP 15). The instrument comes into force on 1 January 2020; and
Listing Rules and Disclosure Guidance and Transparency Rules (Miscellaneous
Amendments No 2) Instrument 2019 (FCA 2019/105) updates references to the UK
corporate governance code and introduces a new rule to the Disclosure Guidance and
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Transparency Rules Sourcebook (DTR) to ensure that the requirements for annual
corporate reporting in the European Single Electronic Format (ESEF) are implemented
in the UK. The instrument comes into force on 13 December 2019.

Climate change: Joint PRA and FPC discussion paper on financial implications
The Prudential Regulation Authority (PRA) and the Financial Policy Committee (FPC) have
jointly published a discussion paper which sets out its proposed framework for the 2021 biennial
exploratory scenario (BES) exercise. The aim of the BES is to test the resilience of the current
business models of the largest banks and insurers, and the UK financial system, to the physical
and transition risks associated with different possible climate scenarios. The exercise will
provide a comprehensive assessment of the financial system's exposure to climate-related risks
and, therefore, the scale of adjustment that will need to be undertaken in the coming decades for
the system to remain resilient.
Responses are invited by 18 March 2020.
The final BES framework will be published in the second half of 2020, when the PRA and FPC
anticipate launching the BES exercise. The results of the exercise will be published in 2021.

BoE Financial Stability Report
The Bank of England (BoE) has published its December 2019 Financial Stability Report, which
includes the 2019 bank stress test.
The 2019 stress test shows the UK banking system would be resilient to an unprecedented
combination of simultaneous recessions in the UK and global economies that are more severe
than those during the global financial crisis, large falls in asset prices, and a separate stress of
misconduct costs. The BoE concludes that all seven major banks and building societies in the test
can not only withstand these extreme shocks but also continue to meet the demands for credit
from UK households and businesses.
In a press conference, the Governor of the BoE stated that the FPC, together with the Prudential
Regulation Committee and the BoE, has reviewed the structural level and balance of capital
requirements for the UK banking system. As a result:






the FPC is raising the level of the UK countercyclical capital buffer (CCyB) rate that it
expects to set in a standard risk environment from the region of 1% to the region of 2%;
the new 2% UK CCyB rate will take effect in one year;
reflecting the additional resilience associated with higher macroprudential buffers, the
PRA will consult in 2020 on proposals to reduce minimum capital requirements in a way
that leaves overall loss absorbing capacity in the banking system broadly unchanged;
the BoE is also clarifying that, in the event of a bank resolution, it expects all debt that is
bailed in to be written down or converted to the highest quality of capital, Common
Equity Tier 1 (CET1).

The Governor also commented on:




the FPC review of the mortgage market recommendations;
the transition away from LIBOR: and
addressing vulnerabilities in open-ended funds (see the Funds and Asset Management
section of this bulletin).
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Alongside the Financial Stability Report, the BoE has published a document on the effectiveness
of the stress testing framework and its implementation.

FOS consults on plans and budget for 2020/21
The Financial Ombudsman Service (FOS) has published a consultation paper on its proposed
plans and budget for 2020/21.
The consultation ends on 31 January 2020. The FOS will adopt its final budget and publish its
plans for 2020/21 by 31 March 2020.

MLD4: ESAs guidelines on cooperation and information exchange
The Joint Committee of the European Supervisory Authorities (ESAs) has published a final
report containing joint guidelines on cooperation and information exchange between national
competent authorities (NCAs) supervising credit and financial institutions for the purposes of
the Fourth Money Laundering Directive (MLD4).

EEA Agreement: financial services legislation incorporated
The following five Decisions of the EEA Joint Committee that amend Annex IX (Financial
Services) to the EEA Agreement to incorporate various pieces of EU financial services legislation
into the EEA Agreement have been published in the Official Journal of the European Union
(OJ):







Decision 256/2018 of 5 December 2018 amending Annex IX (Financial Services) to the
EEA Agreement [2019/2132]
Decision 79/2019 of 29 March 2019 amending Annex IX (Financial services) to the EEA
Agreement [2019/2133]
Decision 125/2019 of 8 May 2019 amending Annex IX (Financial services) and Annex
XIX (Consumer protection) to the EEA Agreement [2019/2134]
Decision 21/2018 of 9 February 2018 amending Annex IX (Financial services), Annex XII
(Free movement of capital) and Annex XXII (Company law) to the EEA Agreement
[2019/2057]
CRA III Directive/UCITS V Directive: Decision of the EEA Joint Committee No 20/2018
of 9 February 2018 amending Annex IX (Financial services) to the EEA Agreement
[2019/2056]

The Decisions incorporate:









the Capital Requirements Regulation (CRR);
the Capital Requirements Directive (CRD);
the Mortgage Credit Directive;
the Bank Recovery and Resolution Directive (BRRD);
the CRA III Directive;
the UCITS V Directive;
Commission Delegated Regulation (EU) 2017/1800 which was made under EMIR; and
Implementing Decisions on the equivalence of rules governing certain financial markets
in the US, Singapore, Japan, Australia and Canada, also made under EMIR.
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Macro-prudential policy implications of foreign branches relevant for financial
stability: ERSB report
The European Systemic Risk Board (ESRB) has published a report on the macro-prudential
policy implications of foreign branches that are relevant for financial stability.
In September 2019, the ESRB made a recommendation on the exchange and collection of
information for macroprudential purposes on branches of credit institutions having their head
office in another member state or a third country, which was published in the OJ on 9 December
2019. The report now published provides an underlying analysis on the issues addressed in the
recommendation.

Obstacles to financial innovation: European Commission expert group report
The European Commission has published a report by its expert group on regulatory obstacles to
financial innovation, which sets out 30 recommendations on how to create an accommodative
framework for FinTech in the EU.
The report describes the recommendations as fundamental issues to be addressed with a view to
dismantling obstacles and opening opportunities for FinTech in the EU. The recommendations
are not specific to any business or model or financial service or product and cut across the whole
market. The expert group emphasises that the aims informing its recommendations are best
addressed by regulation that is neutral (that is, it does not differentiate between the different
technologies that can potentially be used to provide a service, offer a product or perform a
function). The group also believes that international cooperation in setting relevant standards,
ideally leading to interoperability, is crucial.
Among its 30 recommendations, the top recommendations for regulatory reform, which should
be addressed as a priority, are:









how technology can be explained and interpreted (especially artificial intelligence (AI)) so
as to protect consumers and businesses and facilitate supervision, or to meet supervisory
expectations;
the creation of a regulatory framework built on the principle that activities that create the
same risks should be governed by the same rules, with a view to ensuring adequate
regulation and supervision and maintaining a level playing field;
the ending of regulatory fragmentation, especially in the area of customer due diligence
(CDD) and know your customer (KYC), as an important step towards creating a level
playing field;
preventing unfair treatment of competing downstream services by large, vertically
integrated platforms, to strengthen innovation and maintain consumer choices; and
the strengthening of the framework for access to, processing and sharing of data, to
promote innovation and competition and establish a level playing field among
participants.

Short-term pressure on corporations: EBA, EIOPA and ESMA reports
The European Banking Authority (EBA), European Insurance and Occupational Pensions
Authority (EIOPA) and the European Securities and Markets Authority (ESMA) have each
published reports they have submitted to the European Commission on undue short-term
pressure from the financial sector on corporations.
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The work was carried out by the ESAs in response to a call for advice from the European
Commission as part of its March 2018 action plan on financing sustainable growth. The analysis
will inform on policy actions that could be taken to ensure that long-term perspectives are
adequately covered in the financial sector.

FSB 2020 work programme
The Financial Stability Board (FSB) has published its 2020 work programme. The main areas of
the FSB's work during 2020 will relate to:






FinTech;
global stablecoins - the FSB will publish a consultation about stablecoins and regulatory
issues in April 2020;
cross-border payment systems;
interest rate benchmarks; and
ongoing evaluation work.

The annex to the work programme provides an indicative timeline of FSB publications planned
for 2020.

FinTech developments: IAIS speech
The International Association of Insurance Supervisors (IAIS) has published a speech, given by
Jonathan Dixon, IAIS Secretary General, giving the IAIS' perspective on Fintech developments,
discussing issues, challenges and opportunities.
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Brexit
Queen's speech: financial services legislation
The Queen has opened Parliament. The background briefing notes to the Queen's speech make
reference to a new Financial Services Bill, similar to the one that was previously announced in
the October 2019 Queen's speech. The stated purpose of the legislation is "to ensure that the UK
maintains its world-leading regulatory standards and remains open to international markets
after we leave the EU".
The main elements of the legislation are:





delivering the government's commitment for long-term market access between the UK
and Gibraltar for financial services firms;
simplifying the process which allows overseas investment funds to be sold in the UK to
maintain the UK's position as a centre of asset management and provide more choice to
UK consumers, in line with commitments made during the UK's preparations for leaving
the EU;
enable the UK to implement the Basel standards to strengthen the regulation of global
banks, in line with previous G20 commitments.

"The government will set out further measures to ensure the UK maintains its worldleading
regulatory standards and remains open to international markets after we leave the EU in due
course."
The government has also announced that it will introduce a Registration of Overseas Entities
Bill, which is intended to combat money laundering and achieve greater transparency in the UK
property market.

Hogan Lovells Brexit resources
Given the moving Brexit target at the moment we recommend that for an up-to-date take on
Brexit impact please try the Hogan Lovells Brexit Hub, an open resource online.
Hogan Lovells Brexit Hub
Twitter

12

Banking and Finance
Pillar 2 liquidity proposals on PRA110 reporting frequency threshold: PRA
PS26/19
The PRA has published a policy statement, PS26/19, on Pillar 2 liquidity: PRA110 reporting
frequency threshold. PS26/19 is relevant to PRA-authorised UK banks, building societies, and
PRA-designated UK investment firms. It provides feedback to responses to CP14/19 and contains
the PRA's final policy, as follows:



amendments to the Regulatory Reporting Part of the PRA Rulebook (in Appendix 1); and
an updated supervisory statement, SS24/15, "The PRA’s approach to supervising liquidity
and funding risks" (in Appendix 2).

The PRA has adopted the rules as consulted on.
The amendments come into force on 1 May 2020.

CRD IV: EBA consults on draft ITS on benchmarking of internal models
The EBA is consulting on draft implementing technical standards (ITS) amending Commission
Implementing Regulation (EU) 2016/2070 to adjust the benchmarking portfolios and reporting
requirements in the light of the benchmarking exercise it will carry out in 2021. In particular,
changes to the reporting templates and instructions are needed to integrate the sub-set of
templates dedicated to the International Financial Reporting Standard (IFRS) 9 (Financial
instruments) benchmarking.
The EBA says that, on the credit risk side, the amended standards will complement the analysis
of credit risk models through the introduction of IFRS 9 templates and the collection of risk
weighted exposure value (RWA) calculated under the Standardised Approach (SA) and
hypothetical RWA calculated with empirical default rates. On the market risk side, the
framework remains stable, with the consultation restricted to clarifications on the setting of
reference dates and instruments/portfolios definitions.
Annexes presented in the proposed Implementing Regulation replace or are added to the
existing set of templates to create a consolidated version of the updated draft ITS package. The
Annexes have been published separately, and can be accessed via the EBA's webpage.
The consultation closes on 13 February 2020. A public hearing on this consultation will take
place at the EBA premises on 3 February 2020.

CRR: European Commission adopts Delegated Regulation on alternative
standardised approach for market risk
The European Commission has adopted a Delegated Regulation on an alternative standardised
approach (ASA) for market risk under the CRR to fully align with the Basel Committee on
Banking Supervision's (BCBS) requirements.
The Council of the EU and the European Parliament will now consider the Delegated Regulation.
If neither of them object to the Delegated Regulation, it will be published in the OJ. The
Delegated Regulation will enter into force 20 days after publication in the OJ and will apply six
months after that date.
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CRR: EBA draft RTS on standardised approach for counterparty credit risk
The EBA has published a final report containing draft regulatory technical standards (RTS) on
the standardised approach for counterparty credit risk (SA-CRR) under Article 277(5) and
Article 279a(3) of the CRR.
The final draft RTS:





set out the method for identifying the material risk drivers of derivative transactions on
the basis of which the mapping to one or more of the risk categories is to be done;
set out the formula that institutions are to use to calculate the supervisory delta of
options, when mapped to the interest rate risk category, which is compatible with
negative interest rates; and
introduce a method suitable for determining the direction of the position in a material
risk driver.

The EBA will submit the final draft RTS to the European Commission for adoption.

CRR: Implementing Decision on third country equivalence of Serbia and South
Korea for treatment of exposures
European Commission Implementing Decision (EU) 2019/2166 on the lists of third countries
considered equivalent for the purposes of the treatment of exposures under the CRR has been
published in the OJ. It amends Commission Implementing Decision 2014/908/EU to add Serbia
and South to the list of equivalent third countries.
The Implementing Decision enters into force on 7 January 2020.

ECB Regulation and Decision on SSM supervisory fees published in OJ
Regulation (EU) 2019/2155 of the ECB amending ECB Regulation 1163/2014 on supervisory
fees, and ECB Decision (EU) 2019/2158 on the methodology and procedures for the
determination and collection of data regarding fee factors used to calculate annual supervisory
fees, have been published in the OJ.
The revised framework will apply from the 2020 fee period onwards.
The ECB states that the changes mainly concern the individual fees that the ECB charges the
banks it supervises and the timing of their collection. Starting from the 2020 fee period, the ECB
will reduce the minimum fee for smaller less significant institutions (LSIs). To be eligible, an LSI
must have total assets of €1 billion or less. Around two-thirds of LSIs will benefit from this
change.
Other changes include the move to ex-post invoicing, which means that banks will be invoiced on
the basis of actual costs incurred by the supervisor rather than estimated costs. The ECB will also
re-use existing supervisory data to calculate fees, removing the need for a separate data
collection process for most banks.
From now on, the ECB will collect the fees in the second quarter of the following year for the 12
months ending in December. Fees for the 2020 fee period will therefore be collected in the
second quarter of 2021.
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Covered bond reform: Regulation and Directive published in OJ
The following EU legislation has been published in the OJ:



Regulation (EU) 2019/2160 amending Regulation (EU) No 575/2013 as regards
exposures in the form of covered bonds; and
Directive (EU) 2019/2162 amending Directives 2009/65/EC and 2014/59/EU on the
issue of covered bonds and covered bond public supervision.

The Regulation and the Directive enter into force on 6 January 2020. The Regulation applies
from 8 July 2022. The measures in the Directive must be adopted by member states by 8 July
2021 and applied by 8 July 2022.

Banking supervision activities: ECB speech
The European Central Bank (ECB) has published a speech, given by Andrea Enria, ECB
Supervisory Board Chair, on the ECB's banking supervision activities.

Prudential regulatory treatment of cryptoassets: BCBS discussion paper
The BCBS has published a discussion paper seeking the views of stakeholders on a range of
issues related to the prudential regulatory treatment of cryptoassets, including:



the features and risk characteristics of cryptoassets that should inform the design of a
prudential treatment for banks' cryptoasset exposures; and
general principles and considerations to guide the design of a prudential treatment of
banks' exposures to cryptoassets, including an illustrative example of potential capital
and liquidity requirements for exposures to high-risk cryptoassets.

The deadline for responses to the paper is 13 March 2020. If the BCBS decides to specify a
prudential treatment of cryptoassets, it will consult on its proposals.

BCBS launches consolidated Basel framework
Following its April 2019 consultation, the BCBS has launched the consolidated Basel framework.
The framework brings together all of the BCBS's global standards for the regulation and
supervision of banks and presents them on a new section of its website.
The publication of the standards in a new format focuses on reorganising existing requirements,
not introducing new requirements or otherwise amending the standards previously agreed and
published by the BCBS. However, certain inconsistencies between Basel requirements and
ambiguities have been addressed. The BCBS has published a document listing the drafting
amendments made and the new frequently asked questions and answers added to the framework
since its publication in draft form in April 2019.
The BCBS encourages its members to implement these amendments as soon as possible and no
later than 1 January 2022.
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Payment Services
ISO 20022 CHAPS migration: BoE implementation updates
The BoE has published:






ISO 20022 CHAPS migration: information for Direct Participants – the final "like-forlike" message set for the introductory phase of the ISO 20022 CHAPS migration, which
all direct participants (DPs) will be required to support, as a minimum, for sending
payments during the next phase (phase 2 from March 2022 to March 2023). It provides
sufficient information for CHAPS DPs to start planning and executing their approach to
migrating to ISO20022 messaging. The BoE expects DPs to plan their own strategic
migration approach that factors in the broader domestic and global adoption of ISO
20022 and ensures timely readiness for the transition. It also expects DPs to now lead
relevant conversations with customers and indirect participants to ensure that all
relevant parties are ready for the changes. The document includes, among other things,
an updated plan and timetable.
Information for RTGS account holders on transitioning to ISO 20022 messaging – an
update explaining the impact of the changes for RTGS account holders and setting out
what they need to do. This includes updating internal systems to be able to accept the
new camt.053 message before March 2023, ensure continued receipt of any daily
statements received in another form via a service bureau, and (where they do not already)
consider receiving account statement information to strengthen their reconciliation
procedures.
ISO Collaboration between Pay.UK and the Bank of England on ISO 20022 payment
messages) - an update on the work of the BoE and Pay.UK, including a summary of their
joint priorities in 2020.

Wholesale digital tokens: CPMI report on considerations for developers
The Committee on Payments and Market Infrastructures (CPMI) has published a report setting
out a list of criteria for developers and market participants to consider when designing digital
tokens for use in wholesale transactions. It describes the potential innovations and design
questions associated with digital tokens that could be used to settle wholesale, or large-value,
payments, made possible by new technologies such as blockchain, or distributed ledger
technology.
The report only covers variants of digital tokens issued by identifiable issuers and denominated
in sovereign currency. It is not directed at so-called "stablecoins" for retail payments.

Central bank digital currency payment system: ECB paper
The ECB has published an In Focus paper on exploring anonymity in central bank digital
currencies.
The ECB explains that the ongoing digitalisation of the economy represents a major challenge for
the payments ecosystem, requiring that a balance be struck between allowing a certain degree of
privacy in electronic payments and ensuring compliance with AML/CFT regulations. Under the
coordination of the ECB, the European System of Central Banks (ESCB) has established a proof
of concept for anonymity in digital cash – referred to as "central bank digital currency" (CBDC).
That proof of concept is part of the ESCB's ongoing technical research on CBDC and the aim is to
contribute to the broader discussion on the topic. The ECB says that the proof of concept
16

demonstrates that it is possible to construct a simplified CBDC payment system, using
distributed ledger technology (DLT) that allows users some degree of privacy for lower-value
transactions, while still ensuring that higher-value transactions are subject to mandatory AML
and CTF checks. The ECB explains that the proof of concept provides a digitalisation solution for
AML and CTF compliance procedures whereby a user's identity and transaction history cannot
be seen by the central bank or intermediaries other than that chosen by the user. Enforcement of
limits on anonymous electronic transactions is automated, and additional checks are delegated
to an AML authority.
Although there is no immediate need to take concrete steps towards the issuance of CBDC in the
euro area, the proof of concept will be instrumental in any assessment of how CBDC could work
in practice and how the specific technical features of such an initiative will affect its potential
implications for the economy.
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Securities and Markets
Credit adjustment spread methodologies for fallbacks in cash products
referencing GBP LIBOR: Working Group consultation
The Working Group on Sterling Risk-Free Reference Rates (Working Group) has published a
consultation on credit adjustment spread methodologies for fallbacks for cash products
referencing GBP LIBOR.
The Working Group is supportive of robust contractual fallback terms being in place to facilitate
a smooth transition from LIBOR to SONIA. Such terms should include consideration of a credit
spread adjustment to account for differences between LIBOR and SONIA. In the derivatives
market, the International Swaps and Derivatives Association (ISDA) consulted on the spread
methodology. This consultation resulted in agreement with regards to the appropriate
methodology to be used for sterling LIBOR interest rate swaps. Following the progress made by
ISDA, the Working Group is publishing this consultation paper for the sterling cash market
(loans, bonds, and securitisations).
This consultation paper considers four methodologies that could be used to calculate the credit
adjustment spread for fallback language in sterling cash instruments.
The consultation closes on 6 February 2020.

Regulatory capital impediments to IBOR transition: PRA responds to Working
Group
The PRA has published a letter from Sam Woods, PRA CEO and BoE Deputy Governor,
Prudential Regulation, to Tushar Morzaria, Chair of the Working Group, regarding regulatory
capital impediments to Interbank Offered Rates (IBOR) transition. Mr Woods responds to a
letter sent by the Working Group to the PRA in October 2019 working through the concerns it
raised.

LIBOR transition: AFME white paper on managing conduct risk
The Association for Financial Markets in Europe (AFME) has published a paper aiming to
provide practical guidance to senior managers, legal and compliance teams on managing conduct
risks posed to firms engaged in the transition away from LIBOR to risk free reference rates.

SME growth market reform Regulation published in OJ
Regulation (EU) 2019/2115 amending the Markets in Financial Instruments Directive, the
Market Abuse Regulation (MAR) and the Prospectus Regulation as regards the promotion of the
use of SME growth markets has been published in the OJ.
The objective of the Regulation is to promote the use of SME growth markets by reducing the
administrative burden and regulatory compliance costs faced by SMEs when their financial
instruments are admitted to trading on an SME growth market and increasing the liquidity of
equity instruments listed on SME growth markets.
The Regulation will apply from 31 December 2019, save for the amendments to MAR, which will
apply from 1 January 2021.
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EMIR: ESMA consultation on procedural rules for penalties imposed on thirdcountry CCPs, TRs and CRAs
ESMA is consulting on procedural rules for penalties imposed on third-country central
counterparties (TC-CCPs), trade repositories (TRs) and credit rating agencies (CRAs) under the
European Market Infrastructure Regulation (EMIR).
The consultation closes on 18 January 2020. ESMA will consider the feedback received and aims
to finalise its technical advice by end of Q1 2020.

EMIR 2.2 published in OJ
Regulation (EU) 2019/2099 amending the supervisory regime for EU and third-country central
counterparties (CCPs) under EMIR has been published in the OJ. It will enter into force on 1
January 2020 and applies from that date.

EMIR: Commission adopts RTS specifying criteria for arrangements to mitigate
CCP credit risk associated with covered bonds and securitisations
The European Commission has adopted a Delegated Regulation supplementing EMIR with
regard to RTS on the specification of criteria for establishing the arrangements to adequately
mitigate CCP credit risk associated with covered bonds and securitisations and amending
Delegated Regulations (EU) 2015/2205 and (EU) 2016/1178.
These are introduced under Article 4(6) of EMIR, introduced by the Securitisation Regulation,
which requires that the ESAs develop draft RTS specifying the criteria for establishing which
arrangements under covered bonds or securitisations adequately mitigate CCP risk concerning
the clearing obligation.
The Delegated Regulation will now be considered by the European Parliament and the Council of
the EU. It will enter into force and apply 20 days after its eventual publication in the OJ.

MAR: ESMA annual report on accepted market practices
ESMA has published its second annual report submitted to the European Commission on the
application of accepted market practices (AMPs) under MAR. The report is required under
Article 13(10) of MAR and is completed on the basis of information provided to ESMA by
national competent authorities. It covers the second half of 2018 and the first half of 2019.
The Report provides a general description of the legislative framework for the adoption of AMPs
under MAR and of the ESMA Opinion "Points for convergence in relation to MAR accepted
market practices on liquidity contracts". It contains information about the AMPs established in
the EU both under the Market Abuse Directive and under MAR. The report provides information
on their legal status and data on their application in practice.
In its report, ESMA also makes a recommendation to CONSOB, the Italian national competent
authority, that it needs to update its accepted market practice.

MAR: ESMA annual report on sanctions
ESMA published its second annual report on the administrative and criminal sanctions and
other administrative measures issued under MAR in 2018.

19

In the report, ESMA provides an overview of the applicable legal framework, as well as
aggregated information on the administrative and criminal sanctions and other administrative
measures imposed by NCAs.
As MAR had only applied for two and a half years as of 31 December 2018, ESMA considers that
identification of trends or practices among NCAs is premature. Also, investigations and
enforcement proceedings based on the previous framework are still ongoing.

MAR: ESMA peer review report on use of STORs
ESMA published a peer review report on the collection and use by NCAs of suspicious
transactions and order reports (STORs) under MAR.
ESMA found there has been a significant increase in STORs and says that national supervisors
can do more to ensure all financial participants play their part in combatting market abuse.
When MAR came into force in 2016 it broadened the reporting requirements. NCAs received
10,653 STORs in 2017 and 11,130 STORs in 2018. This compares to 4,634 reports during the
final year of the Market Abuse Directive being in force. In addition, in 2018, NCAs received 1,560
other notifications of alleged market abuse, such as consumer complaints and whistleblower
reports, which emphasises the significance of STORs.
The report contains a table detailing ESMA's findings for each NCA in relation to six specific
areas of the STOR framework and gives an assessment grade for each NCA. Overall, ESMA found
that NCAs are performing well in the analysis of suspected market abuse reported in STORs.
However, ESMA also identified some areas for improvement. ESMA will conduct a follow-up
with relevant NCAs where necessary. The peer review also identified good practices relating to
NCAs' supervision of the STOR framework, which are outlined in the report.
ESMA recommends that NCAs:




ensure all financial players subject to the STOR requirements, including wholesale
market participants such as asset managers, are complying with the STOR requirements;
and
enhance their focus on suspected non-reporting/poor-reporting of STORs including,
where appropriate, enforcing and sanctioning non-compliance.

MAR review report: CLLS responds to ESMA consultation
The Regulatory Law Committee of the City of London Law Society (CLLS) has published its
response to ESMA's consultation on the MAR review report. The response addresses specific
questions that ESMA asked, including whether MAR should apply to spot FX.

BMR: EMMI granted authorisation as administrator of EONIA
The European Money Markets Institute (EMMI) has been authorised under the Benchmarks
Regulation (BMR) to provide and administer EONIA.
In its capacity as EONIA administrator, EMMI has published the benchmark statement for
EONIA, as required under Article 27 of the BMR. The benchmark statement is intended to be
read in conjunction with the EONIA governance framework, methodology and related policies
and procedures, which are listed in Annex 2 to the benchmark statement and are available on
EMMI's website.
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The benchmark statement indicates that EMMI was included on ESMA's register of benchmark
administrators on 13 December 2019.

Debt capital raising: IOSCO consultation on conflicts of interest and DLT
The International Organization of Securities Commissions (IOSCO) is consulting on proposed
guidance to help IOSCO members address potential conflicts of interest and associated conduct
risks arising from the role of market intermediaries in the debt capital raising process.
Among other things, IOSCO consults on the use of DLT in bond issuances and the potential
benefits and risks of using this technology, including for managing conflicts of interest.
While the guidance focuses on traditional corporate bonds, IOSCO states that it may be useful to
its members considering raising capital through other types of debt securities.
The guidance is the second part of a two-stage project on conflicts of interest in capital raising.
The first stage focused on the equity capital raising process.
The consultation period ends on 16 February 2020.
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Insurance
Solvency II: EIOPA consults on draft guidelines on ICT security and governance
EIOPA is consulting on proposed guidelines on information and communication technology
(ICT) security and governance. The draft guidelines provide guidance to NCAs and firms on how
requirements on operational risk set out in the Solvency II Directive, the Solvency II Delegated
Regulation and EIOPA's guidelines on system of governance are applied in the case of ICT
security and governance.
EIOPA's guidelines cover the following areas:




governance and risk management;
ICT operations security; and
ICT operations management.

The consultation ends on 13 March 2020.
EIOPA will consider any feedback received and will then publish a final report and submit the
finalised guidelines to its Board of Supervisors for adoption. The draft guidelines state that they
will apply from 1 July 2020.

Solvency II: EIOPA annual report on use of capital add-ons by NCAs
EIOPA has published its annual report on the use, during 2018, by NCAs of capital add-ons
under the Solvency II Directive.
The objective of the capital add-on measure is ensure that the regulatory capital requirements
reflect the risk profile of the undertaking or of the group. Therefore, ESMA explains, it is
important that it is used by NCAs when needed and it is also important to ensure a high degree
of supervisory convergence regarding its use.
During 2018, eight NCAs set capital add-ons to 21 solo undertakings, out of 2819 (re)insurance
undertakings. These include 10 non-life undertakings, eight life undertakings, two reinsurers
and one composite undertaking. This compares with 2017, when six NCAs set capital add-ons for
a total of 23 solo undertakings. This means that, although the number of capital add-ons is
extremely low and decreased slightly from 2017 to 2018, two more NCAs made use of this tool in
2018.
The report includes further analysis.

Solvency II: EIOPA report on asset and liability management relating to illiquid
liabilities
In response to a request from the European Commission as part of the 2020 review of the
Solvency II Directive, EIOPA has published a report on insurers' asset and liability management
relating to the illiquidity of their liabilities.
The report provides information on:




insurance liabilities;
the asset management of insurers;
long-term guarantee measures, including matching adjustment, volatility adjustment,
actual yield and dynamic volatility adjustment; and
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the market valuation of insurance liabilities.

EIOPA will use the information contained in the report to develop technical advice under the
2020 review, which will include consideration of the extent to which the prudential framework
acknowledges the treatment of assets that are held against liabilities that are long term and
illiquid.

Long-term guarantees measures and measures on equity risk: EIOPA 2019 report
Required under Solvency II, EIOPA has published its annual report for 2019 on long-term
guarantee measures and measures on equity risk.
The analysis carried out by EIOPA in the annual reports on long-term guarantees measures and
measures on equity risk will serve as a basis for an Opinion on the 2020 review of Solvency II.
Similar to previous years' analysis, this year's results show that most of the measures are widely
used. 699 (re)insurance undertakings in 22 countries with a European market share of 75% use
at least one of the following voluntary measures:






the matching adjustment;
the volatility adjustment;
the transitional measures on the risk-free interest rates;
the transitional measures on technical provisions; and
the duration-based equity risk sub-module.

G-SII identification process: IAIS reports on 2019
The International Association of Insurance Supervisors (IAIS) has published a report on the
2019 identification process of global systemically important insurers (G-SIIs).
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Funds and Asset Management
Fund liquidity and redemption terms: FPC review
In its latest Financial Stability Report, the FPC has set out initial findings of a joint review by the
FCA and the BoE on open-ended investment funds and the risks posed by their liquidity
mismatch. In addition, the FCA and the BoE have issued a joint statement.
The FPC has reviewed the progress of work in this area and suggests:






liquidity of funds' assets should be assessed by reference to the price discount needed for
a quick sale of a representative sample (or vertical slice) of those assets or the time period
needed for a sale which avoids a material price discount. In the US, the Securities and
Exchange Commission has recently adopted measures of liquidity based on this concept;
redeeming investors should receive a price for their units in the fund that reflects the
discount needed to sell the required portion of a fund’s assets in the specified redemption
notice period, ensuring fair outcomes for redeeming and remaining investors; and
redemption notice periods should reflect the time needed to sell the required portion of a
fund’s assets without discounts beyond those captured in the price received by redeeming
investors.

The review will now consider how these principles could be implemented in a proportionate and
effective manner.
The FCA will use the conclusions of the review which will be released in 2020 to inform the
development of the FCA's rules for open-ended funds.

UCITS Directive: ESMA annual report on sanctions
ESMA published its second annual report on sanctions (penalties and measures) imposed by
national competent authorities under the UCITS Directive in 2018.
While the number of NCAs issuing sanctions remains stable at 15, compared to the previous
report for the period 2016-2017, the total number of sanctions issued has decreased based on a
year on year comparison.

Assessing leverage in investment funds: IOSCO final report
IOSCO has published a final report setting out recommendations for a "two step" framework
assessing leverage in investment funds that may pose stability risks. The recommendations aim
to achieve a balance between precise leverage measures and simple, robust metrics that
regulators can apply consistently to the wide range of funds offered in different jurisdictions.
IOSCO recommends that regulators use this leverage framework as a basis for their assessment
of leverage-related risks in funds. Step 1 indicates how regulators could exclude from
consideration funds that are unlikely to produce financial stability risks while identifying a
subset of funds for further analysis that may pose such risks. Step 2 entails a risk-based analysis
IOSCO shall, incrementally over time, and based on the available data, publish an annual report
reflecting leverage trends within the asset management industry at the global level. The first
report is scheduled to be published in 2021. IOSCO intends to gradually expand subsequent
reports to include more jurisdictions.
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