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Q&A
What We Know, and Don’t Know,
About the New PAID Program
Interview with Martha P. Brown
The Wage and Hour Division of the United States Department of Labor has announced
a new pilot program to facilitate resolution of potential violations under the Fair
Labor Standards Act (FLSA). The new program is called the Payroll Audit Independent
Determination, or PAID program. In this month’s PLM Q&A, Martha P. Brown, Goldberg
Segalla partner in its North Carolina office, explains what we know and don’t know about
this new pilot program.

Q:

What is the PAID program and why is it being implemented?

A: The goals of the Wage and Hour Division (WHD) of the United States Department of Labor have always

been to educate companies on the rules and requirements of the FLSA and to obtain their compliance. The
PAID program does that in two important ways: it incentivizes companies to perform a self-audit of how
they compensate their employees to ensure compliance with the FLSA, and it allows companies to correct
any non-compliance issues expeditiously, without payment of penalties, and without the costs of litigation. I
think, conceptually, the program makes a lot of sense. However, the devil is in the details.

Q:

How is the PAID program supposed to work?

A: We do not have a lot of the details yet. But, my understanding from WHD employees is that more

information will be coming out in the next couple of weeks. The basic framework of the program is:
1. A company (that has not already been notified of a potential violation by either an employee
or the WHD) would perform a self-audit of its compensation practices to identify any potential
FLSA violations. If the company discovers any non-compliant practices, it would then contact
the WHD and provide information regarding the potential violations — including the identity
of all employees who are affected, the timeframes in which each employee was affected, and a
calculation of the back wages that the company believes is owed to each employee.
2. The WHD will require the company to certify certain things, including that the company is not
litigating the compensation practices at issue and has not been put on notice of these issues
by any employee, and that the company will correct its practices and promise to avoid similar
violations in the future.
3. The WHD will review the information provided by the company and has the right to request more
information, if necessary.
4. After the WHD is satisfied that the calculation of back wages is correct, it will contact the
affected employees and provide them with information regarding the FLSA violation and the
(cont. on page 5)
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Q:

How is the PAID program supposed to work?

(continued)

amount of back wages to which the employee is entitled. Included with the information about the
FLSA violation will be a release. In the release, the employee agrees to release any claims against
the company arising from the specific violation at issue.
5. Each employee then has a choice. They can sign the release and accept the offered back wages.
Or, they can reject the offer and initiate a claim against the company for the FLSA violation. If the
employee signs the release, the company must pay the back wages on the next pay day.

Q:

What are the benefits of the PAID program?

A: The PAID program allows employers to quickly resolve FLSA compliance issues, as well as avoid potential

penalties, attorneys’ fees, and costs inherent in litigating these issues. Under the FLSA, if a violation occurs,
the employer is generally liable to the employee for the amount of back wages owed. The employer may also
be liable for an additional equal amount as liquidated damages. In addition, the employer may be required
to pay the employee’s attorneys’ fees and costs in any litigation. The FLSA also allows the imposition of
fines against an employer for willful violations. It is also important to note that there is a two year statute of
limitations for most claims under the FLSA. However, the statute of limitations is increased to three years
for claims of willful violations. For companies participating in the PAID program, the WHD will not require
the company to pay liquidated damages or any fines. In addition, participation in the program should limit
the period for payment of back wages to two years.

Q:

Is there any downside to participating in the PAID program?

A: Maybe. At this point, there is a lot that we don’t know about PAID. For example, wage claims are usually

governed both by FLSA and state laws. Will the release apply to claims arising under both federal and
state laws with regard to the same violation? If the release only applies to federal claims, an employer is
potentially exposing itself to state law liability by voluntarily disclosing any potential FLSA violations. Also,
the information that we have right now doesn’t address what happens if there is a disagreement between
the company and the WHD regarding the calculation of back wages owed.
Another issue is whether, by allowing the WHD to review the results of any self-audit, a company is opening
itself up to potential future investigations by the WHD. The WHD has already indicated that it will not waive
its right to conduct any future investigations of any company that participates in the PAID program.
Lastly, under the current PAID program framework, employees can choose to sign a release and accept the
back wages offered or reject the offer altogether. In the latter scenario, the employer may end up litigating
the FLSA violation anyway — an option that the company wanted to avoid by participating in PAID.

Q:

When is the PAID program supposed to start?

A: The WHD has indicated that the PAID program will be rolled out sometime in April, and that WHD

employees are currently being trained on the program’s requirements. At this time, PAID is just a pilot
program. The intention is that the program will be in effect for six months, after which the WHD will assess
its continuing feasibility. If your company is thinking about participating in the PAID program, I encourage
you to contact an attorney with experience in FLSA issues to review the program with you.
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Insight
Professional Liability Litigation
and Reputation Risk
By Jonathan S. Ziss
This piece originally appeared in Volume 15 Issue 44 of DRI’s The Voice
More so today than perhaps ever
before, reputations, both personal
and professional, are exposed to
grievous harm. The explanation
for this may lie in the volatile mix
of quicksilver digital media and an
increasingly uncivil level of civil
discourse. Mass and social media
absorb and release bad news with
astonishing speed—especially
embarrassing bad news. This risk, however, can be
managed. Insurance markets have responded with
products designed to compensate for, and even to
prevent, loss due to reputational harm. Counsel must
understand these products and also be prepared to
engage clients on the issue of reputation risk without
waiting to be asked.
For any business, maintaining the integrity of
reputation is, or should be, a paramount concern.
In the consumer arena, this concern is typically
expressed in terms of brand and image management.
In the professional service sector, however, brand
integrity is not what’s at stake. There is no product
associated with professional services that can be
removed from the shelf, or relabeled or redesigned
to enhance its safety. For professionals, officers,
and directors, it is not overstating the matter to
suggest that there is nothing beyond reputation. The
perception of skill, wisdom, capability, discretion—in
a word, professionalism —is more like a balloon than
a cardboard box. Once popped, it hardly exists any
longer and thus can hardly be repaired.
The consequences of lasting reputation harm,
therefore, leave little to the imagination. Relationships
with clients, referral sources, financial institutions, and
other stakeholders are placed in jeopardy. And needless
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to say, with a loss of reputation and loss of revenue
streams, one might reasonably brace for the worst.
For professionals, reputation risk is typically going to
arise in the context of litigation, whether threatened
or pending. This is because litigation gives shape and
visibility to disputes involving professional services; it
provides a bully pulpit.
But the relationship between litigation risk and
reputation risk, while closely correlated, is distinct.
From the perspective of defense counsel, reputation
risk exists in a sort of parallel dimension. It is
generally not the subject matter of the claim, but
it derives from the subject matter, and in many
instances its importance can overshadow the
substance of the claim itself. That is to say, a claim
can be won at the same time that a reputation is lost.
Defense counsel must be prepared to operate in both
of these dimensions, simultaneously.
This capability comes neither naturally nor easily.
Defense counsel, after all, are trained in the rubric of
reactivity. They are most commonly called upon after
the problem has occurred, after the proverbial train
has jumped the tracks. This perspective does not quite
square with the time line of reputation risk.
In the context of professional liability, reputation risk
lags behind the occurrence, only to arrive hand in
hand with the claim when it is asserted. Put another
way, acts of alleged malpractice in and of themselves
usually do not make news when they happen—when
statutes are blown or when title searches come
up short or when a board member self-deals. It is
only when a lawsuit is filed, or more troublingly, is
threatened, that reputation risk demands attention.
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Unlike the substance of the claim, which can be
described using the past tense, reputation risk unfolds
in real time, in the present tense. The defense attorney
whose toolkit only contains tools fit for reacting will
be at a loss, as will his or her client.
Fortunately, as mentioned, this risk can be effectively
managed. For one thing, insurance markets have
responded with products designed to compensate
for, and even to prevent, loss due to reputational
harm. Counsel must gain an early and thorough
understanding of these products, where available.
Counsel must also be prepared to engage clients on the
issue of reputation risk without waiting to be asked.
This may, depending upon the client, involve making a
presentation to the board, coordinating with internal
and external corporate communications and public
relations (PR) personnel, or at the other end of the
spectrum, picking up the cudgels themselves. It may
also involve an effort to gain the buy-in (quite literally)
of the professional liability claims adjuster, who might
not see this issue as being entirely, if at all, within the
scope of liability coverage. (And indeed, it may not be.)
Through an alert and proactive strategy, defense
counsel can work with clients to manage this shadowy
threat effectively.

Insurance Market Solutions
Not surprisingly, insurance markets have responded to
business reputation risk, developing a variety of covers
that may be available to professional service firms and
to directors and officers. Coverage may respond to
proactive costs (reputation preservation and repair)
as well as to compensation for certain categories of
out of pocket loss (e.g., lost productivity, access to
liquidity). These covers go beyond traditional D&O and
E&O insurance.

training to insured in dealing with media inquiries and
publicity.” In this policy form, the actual or threatened
damage to the insured’s reputation must arise from
a news report (as opposed to, say, a commuter
overheard talking trash on a train platform), that
must be reasonably likely to damage the professional
reputation of the insured.
With regard to specific loss compensation, this policy
provides for reimbursement for actual loss of earning
and reasonable expenses incurred at the insured’s
request for attendance at a trial, hearing, arbitration,
or mediation in connection with a covered claim.
Most other coverage forms available offer variations
on a managed PR response, plus the cost of creation
and dissemination of news and social media
communications, as well as reputation monitoring.
Compensation for lost revenue due to reputation
harm is a more complex issue, and it is not, as one
might expect, addressed simply in these reputationfocused policies. Consideration must be given to
other covers, such as business interruption, and of
course to “other insurance” clauses. Defense counsel
would do well to broach the issue of available
coverage with clients, and one would suggest with a
client’s broker as well, but also to take pains not to
become involved in the coverage analysis, which, at
least for insurance defense counsel, would be at odds
with the tripartite relationship
(cont. on page 8)

For example, one currently available reputationmanagement cover for professional service firms will
reimburse the insured up to a maximum specified
limit for reasonable costs incurred to engage a public
relations firm to provide PR services to prevent or
repair damage to the professional reputation of the
insured: “Such services include, but are not limited
to, advice, creation and distribution of news releases,
media placements, articles in general publications,
advertisements, and/or providing assistance and
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Who Is the Captain of the Ship?
In a situation in which reputation risk of a professional
service firm or a corporate board is in play, there will
be a confluence of multiple interests. First, there is
of course the company or firm itself. And within this
entity, there will be officers and directors. Who is the
point person? Who has decisional authority, whether
by corporate culture or according to law? Defense
counsel must make this determination for themselves
if it is not otherwise immediately clear.
Next, there is the interest of the D&O or E&O insurer,
which is managed by the claim adjuster and is defined
by the liability policy. While certain policy language, or
the absence of it, such as consent to settle, will play a
role, overall, the claim adjuster has a crucial voice.
Practically speaking, it is the role of defense counsel to
build this nuclear team, to find a way forward, allowing
for a productive and mutually trusting collaboration
involving the insurer, insured, and counsel.
And then there is the PR consultant. Whether hired
through a policy of reputation insurance, which may
name specific firms, or independently engaged, is the
voice of PR to be heard by the public without any
modulation? How is the PR strategy to be devised,
authorized, and deployed?
Too, there may be coverage counsel (more than one?)
standing just offstage. Their voices will be heard as well.
There is no positive rule of law that attaches to
such a scenario and points to the team leader. It is
fundamentally up to these disparate and specialized
interests to find a way to unite around a leader, for
the good of the client, and consistent with whatever
coverage may have been triggered. With a strong,
experienced in-house legal authority or risk manager
or other executive, leadership will come from within.
But with a smaller or less sophisticated client—one
perhaps lacking litigation experience—there is an
evident void to be filled by outside defense counsel.
Having identified the captain of the ship, the next
concern is with mutiny. What happens when there are
competing agendas?
8

Managing Reputation Risk Given the
Possibility of Competing Agendas
Suppose that a small-market CPA firm’s client
defaulted on its bank loans and is now out of business.
The bank has sent a letter to the CPA firm accusing
it of professional malpractice and misrepresentation.
It has demanded $5 million to settle its claim, and
putting an even finer point on the matter, the
bank has threatened to plant an article in the local
newspaper if it files suit. The CPAs are frantic over
the prospect of such intense negative publicity. It
would, they are convinced, irretrievably damage
their business relationships and referral network.
Publicity surrounding a malpractice lawsuit could be an
extinction-level event for the firm.
Balance this legitimate, if emotional, concern with the
more dispassionate view of the liability insurer, which
sees the threatened claim as by and large defensible on
the grounds of lack of privity. The bank is not the CPA
firm’s client, and in a state in which the privity rule is
honored, this may in fact be a complete defense.
In this hypothetical, assume that there is no reputation
risk coverage. The professional liability carrier,
however, is willing to contribute a modest sum toward
a PR consultation. (Defense counsel proceed at their
own risk if they attempt to act themselves as a PR
consultant. Don’t do it.)

(cont. on page 9)

Professional Liability Magazine

Insight
The insured wants the claim to go away without
litigation and without making any noise. The insurer
has good reason to call the bank’s bluff and fight its
way to victory, with the cost of defense likely to be far
less than the cost of a pre-suit settlement.
Reconciling these disparate interests will be no easy
feat, and along the way, the endeavor will place defense
counsel in a challenging position, to say the least. And
this is hardly a farfetched or unlikely scenario. Working
with smaller professional service firms, not-for-profits,
and homeowner associations, there will seldom be a
dedicated policy of reputation risk insurance, let alone
a corporate communications department.
Reputation risk in professional liability litigation is
very real and very dangerous. Defense counsel must
take the time to understand these challenges and must
work with determination and discipline to build the
team needed to meet the challenge and to mitigate,

if not eliminate, this risk. Counsel will need to fill
this role, serving the best interests of the insured
while fulfilling the traditional mission of insurance
defense counsel, subject to those ethical and
contractual constraints. Overlapping responsibilities
among team members can invite confusion and even
inaction. Counsel must embrace a real-time outlook
for reputation risk, in addition to the look-back
perspective needed when investigating and analyzing
the underlying claim.

Conclusion
Reputation risk may not appear in the pleadings as
an express allegation, but it is every bit as real and
consequential, if not more so, than the underlying
claim and accompanying demand. Claims can be
mediated or arbitrated or tried. Reputations, however,
elude these processes, and they must be worked with
an entirely different set of tools. Make sure that you
have them in hand.
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Spotlight
Employment laws are changing
daily across the country. To remain
in compliance, employers and
HR departments must pay close
attention to both local and state
legislative agendas.

Help Wanted

Compliance headaches abound due to the continued increase
in state and local governments passing employment laws
By Shannon T. O’Connor

Newton’s third law of physics states that, “For every action, there is an equal and opposite
reaction.” The same principle seems to hold true for every inaction — look hard enough
and you’ll find there is also an equal and opposite reaction. It may seem strange to begin a
legal article with physics, but the analogy fits with the rise of state and local governments
increasingly enacting legislation in areas once thought reserved for the federal government.
Gridlock or inaction by Congress has created an environment where major developments in
employment law occur in statehouses and local governments. Employment law is an everchanging landscape in many aspects, such as administrative guidance and regulations on the
federal level, but federal statutes themselves have remained largely unchanged for years. As
such, one of the biggest challenges confronting employers is the trend of statehouses, county governments, and city
governments enacting employment law, and the associated compliance issues.
Federal law is considered the minimum standard. In other words, federal law creates the floor and not the ceiling.
States and local governments are free within our framework of government to step in and say that the floor is too
low, and enact legislation otherwise. That is exactly what is happening all across the country in the context of labor
and employment law. State and local governments have been stepping in and legislating at a slow but steady pace
over the past few years, creating changes in employment law affecting both public and private employers alike.
Notably, it is unlikely that this trend will slow down or reverse itself anytime soon. As the federal government
continues to roll back regulations, state and local governments will likely continue to fill that void.
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Obviously, this creates compliance issues for employers
operating in multiple states, or even within the same
state but in different regions. Employment and labor
compliance issues are already a patchwork of laws
difficult, if not impossible, for the best Human Resource
departments to keep up with, much less stay ahead of
the curve. Employers often focus on the patchwork and
myriad of applicable federal statutes and well-settled
state laws when updating employee handbooks, hiring or
recruiting, and determining pay or sick leave. Handbooks
that employers spend significant money to revise may be
obsolete or inconsistent with the enactment of local laws
or ordinances that HR staff may not even know to be
on the lookout for. Rarely, if ever, do local governments
draft administrative guidance in relation to local laws
or ordinances, which complicates matters further. As
such, employers and HR officials are left with little to no
guidance to ensure compliance with implementation.
This article seeks to highlight and provide examples of
some of the common employment laws recently passed
by state and local governments. The scope and range
of recent legislative activity is far too extensive for one
article. If employers have questions about a specific
issue or topic, consulting counsel is the best option,
because in all likelihood, there is some law governing
that issue at the state and local level. In addition, if
employees are asking about it, such issues may be
sitting on common council agendas.

State and Local
Minimum Wage Laws
Currently, the federal minimum wage is $7.25, which
has been in place since July of 2009. In other words,
Congress has not voted to increase the federal
minimum wage for almost a decade. States, cities, and
other municipalities have stepped in to fill this void on
the federal level with state and local laws that provide
for higher minimum wages, and in some instances, two
times as much as the federal minimum wage.

due to cost of living adjustments. Additional states,
such as Maryland, Oregon, and the District of Columbia
set minimum wage increases to go into effect in July of
2018. New York state decided that its minimum wage
increase would take effect on December 31, 2018.
Notably, this trend in 2018 is consistent and on par
with the statewide minimum wage increases taking
effect in 2017. In 2017, 19 states began the year with
higher minimum wage requirements. The pattern in
2017 is the same — some of the states experienced
automatic increases set by previous enactments, ballot
initiatives approving an increase, or previously passed
laws setting 2017 as the start date.
Notably, many of the minimum wage increases passed
by various states include future enacted increases set
to go into effect in 2019 and 2020. Employers and HR
officials will need to continue to monitor the effective
dates to ensure compliance.
To complicate matters further, the actual number of
cities or local municipalities with local minimum wage
laws is a moving target. Some estimates provide that
there are over 120 local minimum wage laws on the
books as of the beginning of 2018. The difficulty posed
by local laws is that employers or HR officials may not
even know where to look to determine if such laws
exist, much less whether those laws are applicable.

Equal Pay and Salary History
Another hot topic is pay equity and prohibiting
employers from asking about salary history, and
depending on the jurisdiction, prohibiting questions
related to the benefit history of prospective employees.
Some of these laws only ban public employers from
asking about an applicant’s pay history, while others
apply equally to public and private employers.
(cont. on page 12)

Beginning in 2018, 18 states started the new year with
higher minimum wages than the federal law requires.
Ten states, including Arizona, California, Colorado,
Hawaii, Maine, Michigan, New York, Rhode Island,
Vermont, and Washington, saw their minimum wages
increase due to previously passed legislation or ballot
initiatives from previous years taking effect. The
remaining eight states — Alaska, Florida, Minnesota,
Missouri, Montana, New Jersey, Ohio, and South
Dakota — had automatic increase in minimum wages
April 2018
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States that have enacted these types of laws include
California, Delaware, Massachusetts, and Oregon
all of which have created statewide bans on salary
history inquiries by employers. Several municipalities
have enacted such measures, and without question,
additional localities are likely contemplating these
laws over the next year. New York City, San Francisco,
Albany County, and Philadelphia have enacted salary
history bans. The Philadelphia local law is tied up in
legal challenges and implementation is currently stayed.
Pittsburgh and New Orleans have similar local laws, but
as of this writing, they only apply to public employers.
Although these laws seek to address the same
perceived inequalities, these laws are, in fact, very
different. For example, the New York City law applies to
all employers and prohibits them from communicating
“any question or statement to an applicant, an
applicant’s current or prior employer, or current or
former employee or agent of the applicant’s current or
prior employer, in writing or otherwise, for the purpose
of obtaining an applicant’s salary history.” In contrast,
the Massachusetts state statute merely prohibits
employers from seeking “the wage or salary history of a
prospective employee or a current or former employer.”
The New York City law in comparison is quite broad.
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Ban-the-Box States
Arizona
California
Colorado
Connecticut
Delaware
Georgia
Hawaii
Illinois
Indiana
Kentucky
Louisiana
Maryland
Massachusetts
Minnesota
Missouri

Nebraska
Nevada
New Jersey
New Mexico
New York
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
Tennessee
Utah
Vermont
Virginia
Washington
Wisconsin

Interestingly, New York City’s ordinance and Delaware’s
state statute permit an employer to inquire about an
applicant’s salary expectations. Another interesting
caveat is found in California’s statute where it provides
that upon a reasonable request by an applicant, an
employer must provide the pay scale for the position
the applicant is seeking. This appears to create an
affirmative duty upon employers to have internal pay
scales for various positions, and then to presumably
adhere to those internal pay scales.

Ban-the-Box

Penalties for violations are quite different as well.
Delaware imposes civil penalties up to $10,000 for each
infraction. On the other hand, violations of the New
York City law are considered violations of the city’s
human rights law. As such, employers may be required
to pay damages and penalties up to $250,000 and be
required to undergo training for violations of the New
York City law.

In response, many states and cities have enacted
ban-the-box laws. Approximately 31 states, all over
the country have passed or adopted ban-the-box
legislation. Ten of these states also mandate that
conviction history questions be removed from job
applications for private employers. As of February 2018,
the NELP indicated that over 150 cities and counties
have adopted ban-the-box laws.

At a minimum, employers in these states and
municipalities should proactively seek to address this
issue. Also, this may be a change of culture, but removing
template or form questions about salary at any pre-offer
stage will avoid issues later. These bans are likely to
increase in momentum across the country and proactive
actions may alleviate unnecessary problems in the future.

In general, “ban-the-box” or “fair chance” laws prohibit
employers from asking applicants to provide arrest or
conviction histories until after the potential employee
is determined to be otherwise qualified. However, as
with most laws, there are substantive differences and
nuances among these state and local regulations. Some
laws apply only to public employers. Others apply to

Ban-the-box laws or “fair chance” policies began
with a nationwide effort by the National Employment
Law Project (NELP) seeking to convince or persuade
employers to remove the “box” on an application asking
whether the applicant has ever been convicted of a
crime. The premise behind this effort was that the box
created barriers to employment for individuals with a
criminal history.
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all employers. To complicate issues further, some laws
apply based on the number of employees. Many banthe-box laws go further than restricting questions about
arrests or criminal convictions at the pre-employment
stage, and limit how the criminal histories are evaluated
once a person is deemed qualified.
Some ban-the-box laws permit limited inquiries
into the conviction after a determination that the
employee is qualified. This inquiry is essentially jobrelated screening with lists of statutory factors, such
as whether there is a direct relationship between
the conviction and the job, the nature of the offense
in relation to the job, and length of time between
conviction and application. Most of these laws include
exceptions or job-specific scenarios where inquiries into
criminal histories are permissible, but you need to read
the actual language of the law in that jurisdiction to
determine whether an exception applies.
Ban-the-box laws are also interesting in that they
provide an example of how quickly waves of legislation
can spread across the country once an area of law gains
momentum. Updating forms or applications to remove
this information would be an easy place to start.

Paid Sick Leave
Currently, there is no federal law that provides or
mandates an employer provide paid sick leave to its
employees. The Family Medical Leave Act (FMLA)
provides that employees can take up to 12 weeks of
unpaid leave, for certain types of qualifying events under
the statute. States and local governments are getting into
the mix with enacting paid or protected leave laws. An
actual figure on local laws is illusive. Various resources
put the number of cities and counties with these types
of local laws on the books at the time of this writing at
30 cities and at least two countywide laws. Local paid
leave laws outnumber their state counterparts, with
approximately 10 states having paid leave laws on the
books. Notably, in those jurisdictions where there are
statewide laws and local laws on the books, employers
must comply with both.
Navigating these multiple leave laws can be tricky.
There are different threshold issues that trigger these
laws, different types of permissible reasons that cover
leave, different types of illnesses covered, and even
different notice requirements. As explained below, the
variables in and among these laws are striking. Right
from the beginning, an employer seeking to determine
who is a covered employee will notice that depending
April 2018

on the jurisdiction, a small office with six employees
may qualify in Vermont, whereas in Washington D.C.
there needs to be over 100 employees before an
employer is required to provide paid leave.
The other relevant and significant variables among
these laws include:
• Employee eligibility
• Notice issues
• Accrual of time and the manner in which
time is used
• Accrual of days or an accrual of a maximum
number of hours
• Whether an employee can carryover accrued
time earned in the given year to the next year,
or in the alternative, if employers are required
to provide a payout of unused accrued time
• Posting requirements of the law
• Exceptions for certain types or categories of
employees
• Penalties for non-compliance.
One substantive similarity among state and local
paid leave laws is in relation to employees affected
or impacted by domestic violence or sexual assault.
Several specifically enumerate that these employees are
covered under the law.

Discrimination Protections for
Victims of Domestic Violence
Some states are seeking to expand protections
for victims of domestic violence or sexual assault
survivors as stated above with paid leave protections.
However, some states and local laws are going further
than protected and paid leave laws. Again, these laws
vary from state to state, as well as local jurisdiction.
Although not explicitly mentioned in federal statutes
such as the FMLA, Title VII of the Civil Rights Act of
1964 (Title VII), and the Americans with Disabilities
Act (ADA), these laws could easily be interpreted
to provide protections for domestic abuse or sexual
assault survivors.
Again, in the absence of federal law, states
are addressing this issue. By way of example,
Nevada mandates employers provide leave and
accommodations to employees who are victims of
domestic abuse, or when an employee’s family member
is a victim of domestic violence.

(cont. on page 14)
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Spotlight
Recently, the State of Washington followed this path
and enacted a law set to go into effect in June of 2018,
that protects survivors of domestic violence, sexual
assault, and stalking from employment discrimination.
This law covers all the typical areas of other antidiscrimination laws from hiring and promoting, to pay
and discharge of an employee. Interestingly, this law
includes a specific provision requiring “reasonable
safety accommodations” to be made if the employee
requests them. Those well-versed in employment
law see the similarity to reasonable accommodations
under the ADA, which imposes mechanical procedural
requirements for employers and employees alike, and
affirmative obligations on employers. This Washington
law is no different.
Examples under the Washington law of “reasonable
safety accommodations” include:
• Job transfers or reassignments
• Modifying work schedules
• Change of telephone numbers, email addresses,
or workstations
• Installing locks
• Implementing safety procedures
• Any other adjustment to a job structure,
workplace facility, or work requirement in
response to an actual or threatened domestic
violence, sexual assault, or stalking
An employer may request verification from an employee
seeking leave or submitting a request to implement a
reasonable safety accommodation.
It is not too hard to imagine that this type of legislation
is going to continue to gain momentum in most
jurisdictions across the country.

Issues on the Horizon

In Missouri, employers can prohibit employees with
conceal and carry permits from carrying concealed
firearms on the employer’s property. Given recent
history and incidents related to public shootings, again,
around the country this may gain traction.

Conclusion
The importance of this trend of statehouses to city
halls around the country increasing their legislative
activity in areas of employment law cannot be
overlooked or ignored. Since this trend affects public
and private employers alike and is unlikely to change,
employers ignore these trends at their own peril. Even
if employers are operating in areas where states or
local governments have not enacted legislation on a
particular topic, it may not be long before it is on the
agenda. Legislators always look to other regions or
cities to see what legislation is currently proposed,
recently enacted, or even whether public meetings are
held on a certain topic, to determine what legislation to
introduce in their own state or city.
With all of these various and divergent laws in place, and
more expected, everything from hiring to leave time has
become more complicated for employers. All of these
issues create and pose risks for employers operating in
multiple jurisdictions. Multistate employers may seek
to use uniform applications, policies, or handbooks. It
is simply no longer enough to assume compliance with
federal law only will decrease exposure to liability. Not
only do employers need to comply with federal law, but
also with state-specific laws, in addition to checking
city and county ordinances to ensure compliance. More
importantly, employers should recognize complying with
one type of law does not guarantee compliance with
similar laws in different areas.

A number of issues have begun to see movement in
terms of recent or potential legislation. The issue of
predictive scheduling, weapons in the workplace, and
pregnancy accommodations are all gaining traction. For
example, cities have already enacted legislation referred
to as “flexible schedules” or “predictive scheduling.”
These laws mainly apply in retail, hospitality, or fast
food industries. New York City requires that fast food
employers post all work schedules 14 days in advance
and provide new hires a good faith estimate of weekly
hours. In addition, some of these laws provide that
employers must provide additional pay for last minute
schedule changes.
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Top 5
Top 5 Lessons Learned From
TV Portrayals of Litigation
By Andrew P. Carroll

1

Television depictions of
legal proceedings are often
sensationalized and do not reflect
reality. However, there can also
be some touch of truth to the
events, and sometimes real-life
lessons can be learned in how
they are portrayed.

Seinfeld – The Finale

During a trial of the main cast for violation
of the Good Samaritan Law, the physician
— who years before had informed George
that his fiancé passed away from poisonous
wedding invitations — is asked how he would describe
George’s reaction to the news. The doctor responds, “I
would describe it as restrained jubilation.”
Lesson: Even if character testimony is irrelevant,
testimony from witnesses will often reveal to the jury
whether your client is well-liked.

2

It’s Always Sunny in
Philadelphia – The Gang
Exploits the Mortgage Crisis

Despite never going to law school,
Charlie confronts an attorney about the rights of
former homeowners after a property is sold out of
foreclosure. When Charlie’s lack of legal knowledge
on the topic is raised by an attorney, he retorts, “Now
what say you and I go toe to toe on bird law and see
who comes out the victor?”
Lesson: Never use “bird law” as a basis for legal argument.
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3

Veep – Testimony

During a Congressional hearing, the topic
of a staffer who no one in the White
House seems to know is raised. Although
he was not addressed, Kent interjects, “For
the record, Ms. Patterson was a very competent staffer
and what Jimmy Cagney would have called a ‘good kid,’
in my opinion. I’ll wait for a question.”
Lesson: An unprompted statement for the deposition
record is almost never a good idea.

4

The Simpsons – New Kid on
the Block

When Homer asks his attorney if he thinks
Homer has a case against an all-you-caneat buffet for kicking him out before he
was finished, the attorney responds, “Homer, I don’t use
the word hero very often, but you are the greatest hero
in American history.”
Lesson: Be careful not to overpromise.

5

The Office – The Deposition

After Michael asks for a second
consecutive bathroom break and the
questioning attorney reminds him he just
went, Michael responds, “That wasn’t to
go to the bathroom, that was to get out of a question.”
Lesson: Review local rules on depositions as they
can vary on aspects such as when and how breaks
may be taken.
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Case Note

Obesity and the ADA
Ronald Shell v. BNSF Railway Co.
(United States District Court, N.D. Illinois, Eastern Division, March 5, 2018)
Is obesity a disability? No. Well, can obesity lead to
an ADA-defined disability? That’s where things get
tricky. In Ronald Shell v. BNSF Railway Co., a federal
court in Illinois addressed these questions and others
when a prospective employer denied employment
due to its belief that the would-be employee could
develop a disability resulting from his obesity.
Mr. Shell applied to work as an equipment operator
position that was deemed safety-sensitive because
it involves using heavy equipment. Shell had years of
experience working in a similar capacity. Shell was
offered the job, but pursuant to its internal protocol,
the employer’s offer was contingent on the outcome
of a physical examination. Ultimately, Shell’s offer
was revoked because his body mass index (BMI) was
deemed to be to be in an obesity range and there was
concern that he could develop sleep apnea, diabetes,
and heart disease.

As defined in the federal courts, obesity is not
a disability unless the obesity is caused by an
underlying physiological issue. That wasn’t at issue
here because there was no allegation of an underlying
physiological issue. Instead, Shell focused on whether
the ADA applied to employment related issues where
the concern is that the obesity will lead to certain
ADA-covered medical conditions.
Shell is presently slated to go to trial so we don’t
have our answer yet. Employers are well advised
to keep track of the decision. Beyond the ADA, the
Genetic Information Nondiscrimination Act prohibits
genetic discrimination at the federal level. Employers
should be mindful of the reasons behind their
employment decisions and seek counsel especially
when an employee’s medical condition or medical
history is involved in the decision-making process.

Obesity is not covered under the ADA. But, the
potential future conditions that were cited as
concerns are ADA covered.

IMPACT: While we wait for the court to issue a decision in Shell, employers should be mindful of
discriminating based on potential future medical conditions.
— Seth L. Laver and Christopher P. Maugans

18

Professional Liability Magazine

HELPING YOU STAY AHEAD
Blogs

Alerts

Asbestos Case Tracker

We actively monitor news and trends in the law
and the industries we represent, and we use our
practice group-specific alerts to provide clients
with critical information and analysis of the latest
developments impacting their business.

asbestoscasetracker.com
Construction Law and Litigation
ctconstructionlaw.com

Newsletters

Data Privacy and Security
dataprivacyblog.com
Environmental Law Monitor
environmentallawmonitor.com
The Insurance and Reinsurance Report
insurerereport.com
Life Science Matters
druganddeviceblog.com
OSHA: Legal Developments
and Defense Strategies
osharegulationsblog.com
Professional Liability Matters
professionalliabilitymatters.com
Sports and Entertainment Law Insider
sportslawinsider.com
Trial by Fire

CaseWatch: Insurance
Timely summaries of and access to insurance law
decisions and legislation from across the country.
Government Liability and Civil Rights
The latest court decisions shaping the landscape
of civil rights, government liability, and
employment practice for local governments,
school districts, private entities, and insurance
companies.
Labor Law Update
Covering significant changes and cases involving
New York’s Labor Law and the controversial
“Scaffold Law.”
Professional Liability Magazine
In-depth analysis of trends, court decisions, and
regulatory hurdles facing the professional liability
community.

Visit goldbergsegalla.com/resources to
learn more and subscribe.

firesciencelitigation.com
Workers’ Compensation Defense
gsworkerscompensationdefense.com

WWW.GOLDBERGSEGALLA.COM
NEW YORK | ILLINOIS | FLORIDA | CALIFORNIA | MARYLAND | MISSOURI
NORTH CAROLINA | PENNSYLVANIA | NEW JERSEY | CONNECTICUT UNITED KINGDOM
Attorney Advertising. Prior results do not guarantee a similar outcome. ©2018 Goldberg Segalla.

PLM

Professional Liability Magazine
Emerging developments, decisions, and defense strategies

Goldberg Segalla has a wealth of experience handling all manner of professional
liability claims and cases. We have a roster of seasoned attorneys — a team more
than 50 lawyers strong — with extensive trial backgrounds, and many also have
specific practical experience in the fields in which they practice. We leverage our
team’s collective experience while working closely with the professional whose
interests we are defending, in an effort to develop the best, most efficient strategy.

Visit www.goldbergsegalla.com for more information on Goldberg Segalla’s
Professional Liability or Global Insurance Services Practice Groups.

NEW YORK | ILLINOIS | FLORIDA | CALIFORNIA
MARYLAND | MISSOURI | NORTH CAROLINA | PENNSYLVANIA
NEW JERSEY | CONNECTICUT | UNITED KINGDOM
711 3rd Avenue | Suite 1900 | New York, NY 10017

© 2018 Goldberg Segalla. Attorney advertising. The contents of this document are for general informational purposes only. Nothing in this document constitutes legal advice
or gives rise to an attorney-client relationship. Readers should not act upon this information without seeking professional counsel.

A Goldberg Segalla Publication

www.goldbergsegalla.com

