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2019 kept US employers on their toes. From intensifying scrutiny of independent
contractor relationships, data privacy changes, and hostility to arbitration
agreements to continued pressure to examine pay data, increasing employee
activism and politically charged discourse in the workplace, it has been a busy year!
For US multinationals operating globally, the challenges were compounded. While
the use of contingent workers has always promised great rewards, keeping up with
the evolution of local laws and socio-political agendas required multinationals to
continuously manage shifting risks and adopt best practices. At the same time,
global employers faced intense pressures to address pay equity globally, combat
discrimination in all forms and maintain a respectful workplace (as that translates in
local jurisdictions). All this while facing an uncertain economy.
Our Global Transactions Forecast, developed in conjunction with Oxford Economics,
suggests that overall 2020 will follow a similar pattern to 2019 with macroeconomic and geopolitical uncertainty, putting a dampener on deal-making and
slowing IPO activity. That doesn’t mean transactions activity has stopped altogether
— far from it, as there have been bursts of activity this year and there will be again
next year, arising from either strategic or tactical corporate decision making.
What does this volatile landscape mean for the global employer? It means, be
prepared ... for anything and everything. Keeping a “steady hand” during these
uncertain times will require US multinationals to be able to quickly identify key legal
considerations, especially in places where there are often more employment and
human resource challenges, determine the compliance impact on the organization
and be prepared to make informed recommendations.
So, what is the vision for 2020? Certainly, it will be a challenging year for global
employers, but our Employment Law Digest can provide a line of sight. To help you
both get ahead and react with clarity, we have summarized the most important
developments of 2019 and outlined key changes coming in the year ahead.
While we can’t predict the future, Baker McKenzie’s US Labor and Employment
team can arm you with 20/20 vision needed to bridge the gap between aspiration
and success in 2020.
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Federal Developments

Arbitration

Lights Out for Coerced Class
Arbitration After Lamps Plus
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In Lamps Plus Inc. v. Varela, the Court held that a party cannot
be compelled to submit to a class arbitration (as opposed to the
arbitration of individual claims) unless the arbitration agreement
explicitly authorizes class proceedings in arbitration.
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A former employee of Lamps Plus filed a putative class action
asserting claims after a data breach. The employer moved to compel
arbitration on an individual, rather than a class-wide basis. The
federal district court granted the motion to compel, but rejected the
employer’s request for individual arbitration. It authorized arbitration
on a class-wide basis. The Ninth Circuit affirmed, reasoning that
unlike in Stolt-Nielsen v. AnimalFeeds International Corp., (where the
Supreme Court previously found that imposing class arbitration
on parties who have not agreed to authorize class arbitration is
inconsistent with the FAA), the parties in Lamps Plus were silent
regarding class arbitration, so the agreement was ambiguous on the
issue of class arbitration.
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The Supreme Court reversed the Ninth Circuit, holding that consistent
with the FAA, an ambiguous agreement cannot provide the necessary
“contractual basis” for compelling class arbitration. The Supreme
Court pointed out that, in applying the California rule of construing
ambiguity against the drafter, the Ninth Circuit did not find the
arbitration clause reflected an agreement to class arbitration, but
instead actually held the opposite – that the parties had different
understandings of the clause, rendering it ambiguous.
In doing so, the Court emphasized two key aspects of its Federal
Arbitration Act jurisprudence: (1) arbitration is a matter of consent, not
coercion; and (2) class arbitration is fundamentally different from the
traditional individualized arbitration envisioned by the FAA.

The NLRB Adopts Employer-Friendly
Arbitration Stance in Cordúa Restaurants
More good news came for employers in Cordúa Restaurants, Inc.
where the National Labor Relations Board (NLRB) held that:
Employers are not prohibited from telling employees that failing
or refusing to sign a mandatory arbitration agreement will result
in their termination;
Employers are not prohibited from rolling out mandatory
arbitration agreements in response to employees opting in to
collective actions under the Fair Labor Standards Act or state
wage-and-hour laws; and
In Cordúa, the employer maintained an arbitration agreement
that required employees to waive their rights to “file, participate
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or proceed in class or collection actions . . . in any civil court or
arbitration proceeding.” The provision was silent on an employee’s
right to “opt in” to such an action.

Arbitration
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After employees filed a collective action alleging wage and hour
violations, the employer distributed a revised agreement that also
required employees to agree “not to opt in to collective actions.”
The employer distributed the new agreement, and a manager
explained that the company would remove employees who refused
to sign from the schedule.
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Applying Epic Systems, the Board held that neither creating
the revised class action provision nor threatening to discharge
employees for refusing to sign the agreement violated the
NLRA. Under Epic Systems, the procedural means for resolving
employment-related claims falls outside the NLRA’s protections,
so the employer’s revised agreement in response to collective
action did not violate the NLRA. Further, the Board interpreted
Epic Systems as permitting an employer to identify the “lawful
consequences” —i.e., discharge— of failing to sign a mandatory
arbitration agreement. The Board, however, reaffirmed
longstanding precedent that an employer cannot discipline or
discharge employees for engaging in “concerted” legal activity.
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New York Developments

NY State Ban on Mandatory Arbitration
of Sexual Harassment Claims Overturned
in Latif v. Morgan Stanley
In Latif v. Morgan Stanley, a federal district court in New York ruled that
the Federal Arbitration Act (FAA) preempts a recent state law prohibiting
mandatory arbitration agreements in sexual harassment cases.
In April 2018, New York amended NY Civil Practice Law & Rules
(CPLR) §7515 to provide: “no written contract shall contain […] any
clause or provision [requiring] as a condition of the enforcement
of the contract or obtaining remedies under the contract that the
parties submit to mandatory arbitration to resolve any allegation or
claim of an unlawful discriminatory practice of sexual harassment.”
CPLR §7515 also provides, however, that it shall not apply “where
inconsistent with federal law.”
Here, the plaintiff signed an arbitration agreement when he
accepted his job, providing that it “shall be governed by and
interpreted in accordance with” the FAA. Later, Latif claimed that
he was subjected to sexual harassment and that he was ultimately
terminated for complaining about it. He filed claims under
federal and state law and his former employer moved to compel
arbitration. In opposition to the motion, the plaintiff argued that
the arbitration provision was void under New York law.
The district court rejected the plaintiff’s position, stating that
application of CPLR §7515 “would be inconsistent with the FAA.” It
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held that the FAA will preempt a state law that “discriminat[es] on its
face against arbitration” and one that “covertly accomplishes the same
objective by disfavoring contracts that have the defining features of
arbitration agreements.”
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California Developments

Legislative Updates

Arbitration Under Attack with AB 51
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Most recently, on October 10, 2019, California Governor Gavin Newsom
signed AB 51 (to be codified as Cal. Lab. Code §432.6(c)). The law, apart
of the legislative reaction to the #MeToo movement, seeks to ensure
employees maintain their right to sue employers in court and retain
access to the procedural class action mechanism. The new law prohibits
employers from requiring California employees to arbitrate certain
employment disputes, even if employees can opt out of arbitration. AB
51 also criminalizes retaliation against employees who refuse arbitration,
among other remedies. AB 51 takes effect on January 1, 2020.
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Like CPLR §7515 in New York, it is likely that the Federal Arbitration
Act (FAA) preempts AB 51. The FAA embodies a strong federal policy
favoring arbitration and preempts state laws to the extent they
impede arbitrations covered by the FAA. The odds are good that
courts will quickly find AB 51 to be just such a preempted obstacle.
The statute attempts to remedy this issue by stating: “Nothing in this
section is intended to invalidate a written arbitration agreement that
is otherwise enforceable under the Federal Arbitration Act [FAA].” That
language did not save CPLR §7515 and it is unlikely to save AB 51.

Employer Takeaways
In light of the Lamps Plus decision, we continue to recommend that
arbitration agreements include an express class action waiver, so
employers should review and update their arbitration agreements
accordingly.
In addition, employers should ensure that all arbitration agreements
clarify:
That the FAA governs the arbitration agreement;
The issues subject to arbitration;
The applicable rules;
The designated arbitrators; and
The parties’ intent to arbitrate on an individual basis only.
In California, employers should still be able to require employees
to sign arbitration agreements if the FAA governs the agreements.
Since AB 51 includes a carve out of agreements covered by the
FAA, it appears employers can still insist employees sign such
agreements as a condition of employment, and should still be able
to terminate or refuse to hire employees or applicants who refuse
to sign. Alternatively, employers may wish to handle applicants
or employees who refuse to sign on a case-by-case basis. Even if
some employees or applicants do not sign, it is likely that most will
thus significantly reducing the risk of large employee class actions.
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New California Privacy Law Impacting
CA Employers Effective January 1, 2020
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As of January 1, 2020, companies around the world must comply
with additional regulations related to processing of personal data
of California employees under the CA Consumer Privacy Act of 2018
(CCPA). The CCPA’s definition of consumers covers all CA residents,
which includes employees who are CA residents.

ERISA

Who does the CCPA apply to?
Companies around the world must comply with the CCPA if they
receive personal data from California residents (including employees)
and if they—or their parent company or a subsidiary—exceed one of
three thresholds: (i) annual gross revenues of $25 million; (ii) collection
for commercial purposes of the personal information of 50,000 or
more California residents, households, or devices annually (including
information collection through websites) or (iii) 50% or more annual
revenue from selling California residents’ personal information. This
means a company may be covered even if it has a single employee
in California but its website receives many visitors who are California
residents, and the company collects their personal information
through cookies or other means.
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What does it mean for you? Key compliance requirements
Employees can ask employers to disclose the categories and
specific pieces of information collected, and once a request is
verified, this information must be provided free of charge. Since
personal information is broadly defined, and would cover most
HR records, employees could potentially request confidential
performance reviews or internal company correspondence
relating to them.
Employees must be informed at or before the point of collection
about the categories of personal information collected and the
purposes for which they will be used. No additional categories
of information may be collected without prior notice. Under
draft CCPA regulations released by the Attorney General, uses of
collected personal information for new purposes requires express
consent from employers.
Employees may also ask for their personal information to be
deleted, though an employer may retain the information if
it is necessary, among other grounds, for performance of the
employment contract or if it is required for solely internal uses
consistent with the expectations of the employee when the
information was first provided.
Employees must also be informed if their personal information
is sold or disclosed to third parties for a “business purpose.” This
covers disclosures of employee information to payroll vendors,
benefits providers, and other service providers. Regarding
service providers, employers should be careful to contract with
service providers that expressly promise not to sell or make any
unauthorized use of the employee information, and to use it
only for specified processing purposes. Otherwise, the employer
could itself be construed as selling employee information, which
triggers additional compliance requirements.
Employees may opt out of the sale of their personal information,
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subject to the very broad and somewhat counterintuitive
definitions of “sale.” For example, if an employer uses a free
or “freemium” cloud service subject to standard terms and
conditions that allow the service provider to commercialize
information received, this could qualify as a “sale.” Employees
enjoy broad anti-discrimination rights, and an employer cannot
retaliate or discriminate against them for seeking to exercise any
rights under the CCPA.

Arbitration
Data Privacy
Diversity & Inclusion
ERISA
Labor Relations
Legislative Updates

Employees must be informed about their access, information,
and anti-discrimination rights regarding the collection, use, and
sale of their personal information by way of a privacy policy.
Employees also cannot be asked to contractually waive any
rights provided by the CCPA, and any such contract is void
against public policy.
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There is a limited “Employee Exemption” to the CCPA in place
until January 1, 2021, so covered employers need not grant
employees, job applicants, and contractors (“Personnel”) the
rights of access, correction and opt-out of sale under the CCPA.
However, covered employers still have to provide notice of
categories of personal collection collected and the purposes for
which they will be used to Personnel, and Personnel still benefit
from the private right of action if a data breach occurs. However,
we don’t recommend building your CCPA compliance program
around the Employee Exemption as it is limited in scope, and will
sunset on January 1, 2021.
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Employer Takeaways
Prepare data maps, inventories, or other records of all personal
information pertaining to California residents (including employees),
households, and devices, as well as information sources, storage
locations, usage, and recipients; add newly required disclosures to
privacy policies; prepare for data access, deletion, and portability
requests, and opt-out requests regarding data sharing.
Update employee privacy policies or notices with newly required
information, including a description of California residents’ rights
under the CCPA.
Put in place written agreements with any service providers
receiving employee personal information.
Consider whether you can leverage your CCPA compliance
initiatives (and those for the GDPR) in other locations. See HERE for
our GDPR related update.

Illinois’ Biometric Information Privacy Act
and the Landmark Rosenbach Ruling
Although the Illinois Biometric Information Privacy Act (BIPA) was
enacted in 2008, it came into focus this year. In January 2019, in
Rosenbach v. Six Flags Entertainment Corp., the Illinois Supreme Court
ruled that a plaintiff need not plead an actual injury beyond a per se
statutory violation to state a claim for statutory liquidated damages
or injunctive relief under BIPA.
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BIPA prohibits gathering biometric data, such as fingerprints, without
notice and consent. It also requires data collectors adopt a written
policy for the handling and destruction of data which is no longer
required. BIPA is one of the few biometric privacy laws which
affords a private right action to sue for monetary damages. Persons
“aggrieved by a violation” of BIPA may sue for statutory remedies,
including the greater of actual or liquidated damages of $1,000 for
negligent violations or $5,000 for intentional or reckless violations.

Arbitration

Rosenbach v. Six Flags Entertainment Corp., gave this provision new
teeth. The Illinois Supreme Court unanimously held that violating
the procedural requirements of BIPA alone rendered Rosenbach
“aggrieved” under the statute. Under Rosenbach, proof of actual injury
or adverse effect is not required.
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In the wake of Rosenbach, dozens more class actions have been filed
in Illinois state courts. Rosenbach effectively opened the door for
increased filing of BIPA class actions, most of which are directed at
employers which have adopted biometric timekeeping systems.
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Rulings since Rosenbach demonstrate a strong commitment not to
deviate from the Illinois Supreme Court’s holding. Two recent cases
from the Illinois Appellate Court for the First District, for instance, held
that common defenses for employers, such as lack of standing, and
relying on mandatory arbitration clauses may not be effective.
Plaintiffs are also finding in-roads to raise BIPA class action claims
in federal court. In Patel v. Facebook, the Ninth Circuit became
the first federal circuit court to conclude that a plaintiff alleging
a BIPA violation has standing for purposes of Article III of the US
Constitution. The ruling makes it easier for plaintiffs to certify BIPA
class actions, within and outside of Illinois.

Employer Takeaways
Because of these decisions, employers should take concrete measures
to mitigate the risk of potential BIPA litigation. We recommend:
Reviewing existing data privacy policies and consent notices for
BIPA compliance;
Incorporating explicit language in employment agreements
clarifying that any clauses requiring arbitration also encompass
BIPA claims;
Implementing a procedure whereby individuals are notified in
writing and asked to provide written consent before any biometric
information is collected;
Obtaining written consent forms from active employees as soon as
a policy has been adopted; and
Providing employees with a nominal sum in exchange for a release
of claims arising under the BIPA.
Implementing these requirements can help bring your company into
compliance with BIPA and prevent potential claims.
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EEOC Update for FY 2019
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The US Equal Employment Opportunity Commission (EEOC) is the
federal agency responsible for enforcing federal laws that make it
illegal to discriminate against a job applicant or an employee because
of the person's race, color, religion, sex (including pregnancy, gender
identity, and sexual orientation), national origin, age (40 or older),
disability or genetic information.
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In its Agency Financial Report for fiscal year (FY) 2019, the agency
noted a focus on inventory reduction strategies, priority charge
handling procedures and technological enhancements. Through its
efforts, the agency reduced its pending inventory to 43,580 charges,
the lowest in 13 years and a decrease of 12.1% from FY 2018. In FY
2019, the EEOC received over 497,000 calls to the toll-free number,
over 33,000 emails, and over 200,000 inquiries in field offices,
including 123,688 inquiries through the online intake and appointment
scheduling system, which resulted in 72,675 charges being filed.
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The agency secured approximately $346.6 million for victims of
employment discrimination in private sector and state and local
government workplaces through mediation, conciliation, and
settlements. It also secured $39.1 million for 2,479 individuals through
litigation. The EEOC also filed 144 lawsuits (down from 199 filed in FY
2018), including 100 suits on behalf of individuals, 27 non-systemic
suits with multiple victims (down from 45 filed in FY 2018), and 17
systemic suits involving multiple victims or discriminatory policies
(down from 37 filed in FY 2018).
The agency noted achieving success in its three strategic plan
objectives for 2018-2022, which are:
1: To combat and prevent employment discrimination through the
strategic application of the EEOC's law enforcement authorities.
2: To prevent employment discrimination and promote inclusive
workplaces through education and outreach; and
3: To achieve organizational excellence and to improve
management functions with a focus on information technology,
infrastructure enhancement and accountable financial stewardship.

#MeToo Inspires New Laws
The #MeToo movement continues to shed light on the continued
prevalence of sexual harassment in the workplace, despite the longstanding prohibitions against this conduct under federal, state, and
local laws.
States have continued to pass #MeToo-inspired laws to combat sexual
harassment in the workplace. The new laws vary by jurisdiction, but
most attempt to target discrimination by:
Expanding the coverage of existing anti-discrimination laws by
extending sexual harassment protections to employees working for
small companies and expressly including legal protections for certain
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non-employees, such as independent contractors, interns, and other
third parties.
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Requiring employers to implement anti-harassment training and
written policies that explain the types of conduct that constitute
prohibited sexual harassment, the company's complaint and
investigation procedures, supervisor obligations, and external
protections and remedies.

Diversity & Inclusion
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Fostering transparency and disclosure around sexual harassment
by restricting the following: confidentiality provisions in
settlement agreements resolving sexual harassment claims;
prohibitions on testimony regarding sexual harassment; and the
mandatory arbitration of sexual harassment claims, to the extent
these restrictions on arbitration are allowed under federal law.
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Connecticut and Illinois have recently passed #MeToo-inspired laws.
In Connecticut, the "Time's Up" Act became effective as of October 1,
2019 and expands employee protections under Connecticut's sexual
harassment laws. The Time's Up Act includes specific requirements for
employers relating to training, notices and postings.

Tech in the Workplace
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In Illinois, the Workplace Transparency Act is effective January 1,
2020 and requires employers to train all employees every year on
sexual harassment prevention. The Workplace Transparency Act also
includes protections for independent contractors; limits the use of
contract provisions designed to keep employees from reporting
harassment; prohibits employers from requiring employees to
waive, arbitrate or diminish an existing or future claim related to an
unlawful employment practice; requires employers to disclose on an
annual basis to the Illinois Department of Human Rights any adverse
judgement or administrative ruling against them in the preceding
calendar year.

Employer Takeaways
Because states are continuing to pass #MeToo-inspired law, employers
should continue to pay close attention to any new requirements.
Specifically companies may need to:
Revise anti-discrimination and harassment policies;
Update any notices or postings;
Revise confidentiality, arbitration and separation agreements; and
Implement new training requirements and ensure records of
trainings are maintained.

Salary History Bans
There is a wave of new state and local regulations restricting an
employer's ability to inquire about an applicant's prior wages or
benefits during the pre-employment process or consider that
information when making interview, hiring, or compensation
decisions.
As of December 2019, 17 states and Puerto Rico have passed legislation
prohibiting employers from inquiring into or considering a job
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applicant's wage or salary history: Alabama, California, Colorado,
Connecticut, Delaware, D.C., Hawaii, Illinois, Maine, Massachusetts,
New Jersey (effective January 1, 2020), New York (effective January 6,
2020), North Carolina, Oregon, Pennsylvania, Puerto Rico, Vermont and
Washington.

Arbitration

Generally employers of all sizes are subject to restrictions, but
beyond that, each state and local law has its own twist. For instance,
California's ban applies to employers and their "agents" and requires
employers to provide the pay scale for a position to an applicant
upon reasonable request. Connecticut's prohibits employers from
"direct[ing] a third party" to inquire about a prospective employee's
wage and salary history. New York City's ban includes substantial
penalties: up to $125,000 for an unintentional violation and up to
$250,000 for a willful, wanton, or malicious act; in addition, successful
employees are entitled to all remedies available under the New
York City Human Rights Law, including back pay, reinstatement,
compensatory damages, attorneys' fees, and uncapped punitive
damages. Under New Jersey's new law, employers face civil penalties
of up for $1,000 for a first violation, up to $5,000 for the second
violation, and up to $10,000 for each subsequent violation, collectible
in a summary proceeding conducted by the New Jersey Commissioner
of Labor and Workforce Development.
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Employer Takeaways
In “no ask” jurisdictions, employers should:
Remove all salary questions from hiring and recruiting forms
(including job postings and announcements, applications, candidate
questionnaires, and background check forms);
Comply with any applicable posting or notice requirements;
Update screening, interviewing, and negotiating policies and
procedures;
Train recruiters, hiring managers, and interviewers regarding the
importance of ensuring that job candidates are not pressured (even
indirectly) to disclose salary history;
Where necessary, ensure any external third parties such as
recruiters, headhunters, and employment agencies are not seeking
protected information on employers’ behalf; and
Establish a standard procedure for documenting an applicant’s
voluntary disclosure of salary history information.
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The Decline and Fall of the Affordable Care Act
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We all thought that even though the tax penalty under the Affordable
Care Act (ACA) requiring every US citizen to acquire health plan
coverage expired as of December 31, 2018, the rest of the ACA
remained intact. We were wrong.

Diversity & Inclusion

The Tax Cuts and Jobs Act (TCJA) passed by Congress in December
2017 eliminated the ACA’s individual mandate penalty. The ACA’s
requirement that every individual have healthcare coverage
was, however, not repealed. The TCJA presented lawyers with a
conundrum—the ACA tax penalty for not acquiring healthcare
coverage was eliminated, but the individual mandate to acquire
healthcare coverage remained.

Legislative Updates

Eighteen Republican attorneys general and two Republican governors
decided this state of affairs made no sense. They sued (Texas v. U.S.)
on February 26, 2018 challenging the continuing constitutionality of
the ACA healthcare mandate, given the elimination of the healthcare
mandate’s tax penalty.
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On December 14, 2018, federal district judge Reed O’Connor, in Fort
Worth, Texas, ruled in Texas v. U.S. that the ACA’s “Individual Mandate,”
requiring individual taxpayers to either purchase health plan coverage
containing minimum essential benefits or pay a penalty tax, was
“unconstitutional” and “invalid.”
The Fifth Circuit heard the appeal of Judge O’Connor’s decision on
July 9, 2019. The transcript showed signs that the Fifth Circuit Court
of Appeals was leaning towards finding the ACA unconstitutional.
During the hearing, the two Republican judges, Jennifer Walker
Elrod, appointed by President George W. Bush, and Kurt Engelhardt,
appointed by President Donald Trump, pressed defense lawyers with
questions on why the law should remain on the books. “If you no
longer have the tax, why isn’t it unconstitutional?” Elrod asked at one
point.
The Trump administration’s shifting positions muddied the waters at
oral argument. A puzzling new Justice Department position —
revealed in a May brief — that the ruling should apply only in the 18
plaintiff states, not nationwide, caused the lawyer for the state of
Texas, Kyle D. Hawkins, to state that the Republican states would need
to evaluate if they had “been the victim of a bait and switch.”
Upending the ACA would mean insurance companies could deny
coverage or charge higher premiums to people with pre-existing
conditions; insurance policies would no longer be required to provide
essential health benefits; and insurance policies could once again
be written to include lifetime maximums or annual maximums. It is
estimated 52 million Americans have a pre-existing medical condition.
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Employer Takeaways
The Fifth Circuit could rule any day now. It could rule on one of the
following ways:
The ACA stands as written;
The ACA is invalid in the 18 states that filed suit; or
The ACA is unconstitutional nationwide.
The impact on employers may be significant:
Insurance companies could deny coverage or charge higher
premiums to older people or to people with pre-existing
conditions;
Young people would no longer be guaranteed the right to stay on
their parents’ plans until they turn 26 years of age;
People would no longer be guaranteed access to essential health
benefits, such as prescription drug coverage, maternity care, mental
health, and other critical services; and
Health plans could once again implement lifetime and annual limits
on how much money they would pay each year for individual and
family medical coverage.

Game Over! The Ninth Circuit Enforces a
Class Action Waiver for all ERISA Claims
Ten years from now there may be no more Employee Retirement
Income Security Act (ERISA) class actions. The law, like the rest of
life, is not immune from disruptive innovations. In our own lifetime,
we have seen disruptive innovations from chemical photography
to digital photography, from personal computers to smart phones,
and from snail mail to Instagram. Just as Brown v. Board of Education
created a legal sea change by finding racial discrimination in public
education unconstitutional, a series of recent US Supreme Court
decisions have established another legal sea change: class action
lawsuits are no longer necessary. These new cases taken together
indicate that ERISA plan sponsors can kill off all future ERISA class
actions if they adopt mandatory arbitration provisions with class
action waivers.
The first Circuit Court of Appeals to consider whether an ERISA plan’s
own mandatory arbitration clause could bar class action claims was
the Ninth Circuit. And it actually went one step further, it ruled
the plan sponsor could amend the ERISA plan to preclude all class
action claims after the employee had commenced employment. In
Dorman v. Charles Schwab Corp., Charles Schwab (Schwab) amended
its 401(k) plan in December 2014, to be effective on January 1, 2015.
Nine months later Mr. Dorman ended his employment at Schwab.
Then he terminated his plan participation. The mandatory arbitration
amendment to the Schwab 401(k) plan states “any claim, dispute
or breach arising out of or in any way related to the Plan shall
be settled by binding arbitration….” This mandatory arbitration
provision included an express waiver of class or collective action
claims that requires individual arbitration. Absent this express waiver,
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the participant could have represented the interests of other plan
participants. All Schwab plan participants were informed arbitrations
were to be conducted “on an individual basis only, and not on a class,
collective or representative basis.” In essence, the terms of Schwab’s
401(k) plan stated to continue plan participation participants had to
waive the right to be a part of any class or collective action.
Plaintiff filed a class action alleging, among other things, that the
Schwab funds available in the 401(k) plan performed poorly and
generated excess fees for Schwab. Schwab then moved to compel
individual arbitration under the terms of the 401(k) plan’s mandatory
arbitration agreement. The district court denied Schwab’s motion to
compel arbitration. The rule in the Ninth Circuit for almost thirty-five
years had been that ERISA claims were not suitable to arbitration
following its decision in Amaro v. Continental Can Co., 724 F.2d 747 (9th
Cir. 1984). In Dorman, the Ninth Circuit reversed Amaro. The holding
in American Express Co. that federal statutory claims are generally
arbitrable and arbitrators can competently interpret and apply
federal statutes, constitutes intervening Supreme Court authority
irreconcilable with Amaro. Amaro, therefore, is no longer binding
precedent.
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In a separate, later unpublished decision, the Ninth Circuit found
that the plaintiff agreed to be bound by the arbitration provision
introduced after he began employment because he had continued
his participation in the plan. The Ninth Circuit further noted that the
ERISA statute nowhere precludes limiting a plaintiff’s relief to his own
individual losses. Citing the Supreme Court’s decision in LaRue, the
Ninth Circuit has now ruled that all 401(k) plan claims are “inherently
individualized.”

Employer Takeaways
Consider adopting mandatory arbitration clauses with class action
waivers in each of your employee benefit plans.

401(k) Class Action Lawsuits are Back!
A recent study published by the Center for Retirement Research at
Boston College indicates 401(k) class action litigation is again on the
upswing. The last big surge in 401(k) plan litigation followed the
subprime mortgage crisis recession in 2008. Those 401(k) plan class
action lawsuits alleged employers acted imprudently by allowing
company stock to be a 401(k) plan investment option. The Boston
College Report indicates 107 401(k) class action lawsuits were filed in
2008 and that for the current year there were 107 new 401(k) plan
class action lawsuits.
Most of the new 401(k) class action lawsuits target “excessive fees”
charged to participants by investment funds and service providers.
On February 3, 2012, the US Department of Labor published final
regulations requiring extensive fee disclosures for retirement
plans. Now that service provider fees are visible, it has become
much easier for potential plaintiffs to decide whether those fees
are “excessive.” Another factor fueling an interest in 401(k) plan
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governance is that there is now over $5.3 trillion in assets held by
those plans.
The “excessive fee” 401(k) lawsuits primarily target two things: (1)
inappropriate investment choices and (2) charging too much for those
investment choices. A third common claim is that the 401(k) plan’s
recordkeeping fees are too high.

Employer Takeaways
Full electronic disclosure and full monitoring of participants’ use of
electronic documents can defeat these excessive fee claims.
For example, in Sulyma v. Intel Corp. Inv. Policy Comm., the
plaintiff claimed that he was not made fully aware of the risks,
fees and expenses associated with hedge funds and private equity
investments. Plaintiff also claimed that Intel failed to disclose
that the retirement plan’s target date and global diversified fund
underperformed compared to peer investment funds. It was alleged
the participants “suffered hundreds of millions of dollars in losses
during the six years preceding the filing of the complaint.”
Intel moved for summary judgment arguing that the electronic
disclosure of documents and the records showing the plaintiff’s use of
the electronic disclosures barred his claim under ERISA’s 3-year statute
of limitations. The federal district court found the plaintiff had actual
knowledge of the underlying facts constituting his claim more than
three years before he filed his lawsuit and it dismissed his lawsuit.
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The NLRB Successorship Doctrine
is Teed Up for a Change

ERISA

The recent decisions in Ridgewood Health Care Center and First
Student Inc. v. NLRB serve as stark reminders of why, despite the
current state of the law, attorneys should anticipate and shape
arguments based on the sea change occurring at the NLRB and in
America’s courts.
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In Ridegwood Health, the NLRB signaled its willingness to change
the “perfectly clear” successor doctrine when it returned to
a more narrow interpretation of a “perfectly clear” successor.
The NLRB applies a two-part test to determine if an employer
is a successor under the NLRA, and therefore has a duty to
bargain with the union representing the employees of its
predecessor. The Supreme Court carved out a narrow exception
to this test, whereby a successor employer is a “perfectly clear”
successor if the employer retains, or would have retained absent
discriminatory motives, all or substantially all of its predecessor’s
bargaining unit employees. In Ridgewood Health, the NLRB
overruled precedent that expanded this exception, returning to
the narrower Supreme Court rule.
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In First Student, the employer missed an opportunity to push for
further change to the “perfectly clear” successorship doctrine.
The case involved the change of a workforce from in-house
employees to a service sector contractor. The divided court held
the “perfectly clear” successorship doctrine ensures putative
employees are apprised promptly of impending reductions
in wages and benefits, and prevents employees from being
“lulled into not looking for other work.” However, this “lulling”
protection is not found in Section 7 of the NLRA, and goes
against Supreme Court precedent that the rights in Section 7 are
limited in scope, meaning this ruling is ripe for a challenge.

Employer Takeaways
Employers faced with “perfectly clear” successorship complaints
issued by the NLRB’s general counsel should analyze the evolution of
this legal theory, and argue the theory is not well grounded. Given the
tone of recent Supreme Court decisions and its willingness to examine
the reasoning underpinning its prior decisions, employers’ counsel
should use a blank slate analysis whenever defending or prosecuting
claims. They should consider whether the general counsel’s legal
theories follow current legal thought, and argue for the narrowing
or rejection of those theories. Reliance on the proverbial brief bank is
now a fraught proposition.

The NLRB Adopts the Contract Coverage
Test in Unilateral Change Cases
Ending decades of conflict between the NLRB and the courts, which
have refused to enforce the NLRB’s decisions in unilateral change
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cases, in MV Transportation, Inc. the NLRB bowed to the enviable and
adopted the contract coverage test. This decision will likely change
the forum unions select when challenging unilateral changes during
the term of a labor agreement.

Arbitration

The contract coverage test applies whenever an employer claims
contract language permits it to change employees’ terms and
conditions of employment unilaterally, i.e. without further bargaining.
Until its decision in MV Transportation the NLRB had use a “clear
and unmistakable waiver standard” – requiring the agreement to
specifically mention or address the particular decision or change at
issue. As the NLRB noted, the standard was so rigorous it was virtually
impossible to meet.

ERISA

The NLRB announced that going forward it will analyze the plain
meaning of the parties’ labor agreement using ordinary contract
principles. If the employer’s conduct falls within the scope of the
contract language, the allegation of an unlawful change will be
dismissed. The new test will not only apply to new cases, but also
retroactively to pending decisions.
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Employer Takeaways
Employers should re-think their strategy of automatically requesting that
the NLRB defer unfair labor practice charges to arbitration whenever
they are charged with making a unilateral change. Now employers can
assert procedural defenses to grievances without fear the NLRB will enter
the dispute to give the union a second bite at the apple.
And employers should review the provisions of the labor agreement
to determine if it permits unilateral changes without further
bargaining. The NLRB’s decision may streamline the management and
efficiency of union represented workforces, as employers now have
the flexibility to act quickly and responsively.

NLRB General Counsel Memo Makes
Deferral to Arbitration More Likely
Taking advantage of an unaddressed area of law, and his virtually
unfettered discretion to control the prosecution of unfair labor
practice allegations, the general counsel of the NLRB returned the
NLRB’s deferral policy to its historical practice. The general counsel
has directed his staff that when reviewing unfair practice charges in
a union-represented workplace they should defer the dispute to the
parties’ grievance and arbitration process whenever a grievance has
been filed or could have been filed. The general counsel’s decision to
defer a dispute to the parties’ grievance and arbitration process is not
subject to review by the NLRB or the courts.
This new Memorandum GC 19-03 reverses much of a memo issued by the
prior general counsel, during the final year of the Obama administration.
The prior and now superseded memo precluded deferral unless the parties
had expressly agreed to the arbitration of the unfair labor practice. The
prior memo had given unions the ability to force litigation in two forums,
an opportunity which had not existed since the passage of the NLRA.
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The recent general counsel memo, Memorandum GC 19-03, is good
news for employers as it puts an end to the possible double dipping
by unions and grievants. Employers who did not seek the deferral
of unfair labor practice charges, even though a grievance was filed,
should now submit a deferral request based on the new memo. The
request should be filed even in cases in which a complaint has issued.
Similarly, when future charges are filed, a request for deferral should
be immediately filed.
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Employers with labor agreements who did not seek deferral of unfair
labor practice charges where there was a failure to file a grievance
should submit a deferral request. The request should be filed even
where a complaint has issued. While the general counsel is less likely
to grant requests to defer after a complaint has issued, the general
counsel’s change in position may create a window of tolerance.
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NLRB Union Election Proposals
Address 3 Limited Issues
The NLRB recently proposed rules regarding three rather limited
situations involving employee representation issues. The proposed
rules are limited to three discrete areas, which suggest additional
proposed rules may be forthcoming.
1. Proposed Blocking Charge Rule: The proposed rule adopts a
vote-and-impound procedure to address the blocking charges. The
rule adopts the procedure the NLRB historically followed when a
request for review was granted as to a regional director’s decision
to order an election. Under that historical process, when a request
for review was granted, the NLRB would conduct the election and
then impound the ballots. The proposed rule provides that when
an unfair labor practice is filed, the election will proceed as planned
and the ballots are impounded. If the NLRB determines the unfair
labor practice did not affect the outcome of the election, then the
impounded ballots are to be opened and counted. The proposed
rule allows employees to vote promptly, although the outcome of
the voting may not be disclosed for some time.
2. Proposed Notice Period Rule: The proposed rule codifies
the NLRB’s decision in Dana Corporation addressing voluntary
recognition of a bargaining representative. The proposed rule
requires an employer to post a notice in the workplace advising
employees that voluntary recognition has occurred. The notice also
advises employees of their right to file a petition with the NLRB
for a secret ballot election, and provides the employees 45 days to
do so. The NLRB’s normal election processes are then followed as
in any other election petition matter.
3. Proposed Conversion Evidence Requirement: This rule
applies only to Section 9(f) agreements unique to the construction
industry. The proposed rule states “contract language standing
alone will not be sufficient to prove the showing of majority
support.” Unions must provide employers with proof of majority
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support, and be able to produce that support years later if
majority support is challenged. The proposed rule closes the
opportunity for unions to fraudulently insert language in their
agreements stating the employer received proof of majority status,
when it had not. This was rarely challenged, as the NLRB did not
permit challenges to union status after six months had passed.
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Employers will have to await the outcome of the rulemaking process.
In the short term, it is anticipated there will be increased pressure for
voluntary recognition of a union. Unions will be in a race to obtain
majority status among employees before the proposed notice period
rule takes effect.
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Unions will likely oppose the new rules pitting themselves against
their current or future members. The few groups that represent
employees are likely to support the proposed rules, while urging the
NLRB to make the process easier for them to navigate. Employers
should consider whether to submit comments based on their
experience with the current rules or with the proposed rules.
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Employers and Property Owners May
Lawfully Ban Non-employees from Public Areas
In a string of decisions this year, the NLRB returned to the direction in
several Supreme Court decisions and reversed longstanding precedent
to make prohibiting non-employee union activity from publicly
accessible areas easier for employers and property owners.
In UPMC Presbyterian Hospital, the Board held employers may
legally ban non-employee union organizers from publically accessible
areas based on a no solicitation policy so long as the policy is not
discriminatorily enforced. Absent discrimination between nonemployee union representatives and other non-employees, the
employer may decide the types of activities, if any, it will allow by
non-employees on its property. In UPMC, the employer demonstrated
it regularly ejected individuals from its cafeteria whenever they
solicited employees during lunch breaks. This evidence permitted it
to eject non-employee union representatives without violating the
NLRA.
In Fred Meyer Stores, the NLRB went a step further, holding that
an employer can eject union representatives from the employer’s
premises where the representatives act outside the scope of a collective
bargaining agreement’s visitation provision and past practice. This
decision upholds an employer’s right to establish rules for union
visitation (e.g. check-in procedures, location of meetings, etc.), and to
enforce them by removing union representatives who violate those
rules.
The Board also made a similar decision with respect to third-party
property owners. In Bexar County Performing Arts Center, the
property owner, who was not involved in the labor dispute, prohibited
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off-duty employees who worked on the premises during part of the
year from leafletting on its private sidewalks. The NLRB reversed
a recent decision holding that the property owner had to permit
the subcontractor’s employees on to its property when off duty as
though they were its own. Instead, it held that if the property owner
can show the off-duty employees have one or more reasonable
alternative channels of communicating with their target audience
outside of trespassing on the premises, the employees may not access.
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These decisions logically mean that employers can adopt and enforce
internet use, email use, and solicitation of co-workers policies in a
content-neutral manner provided they do not use them merely as
a tool to prevent labor organizing activity in public spaces, without
running afoul of Section 7. UPMC demonstrates, however that the
employer must consistently apply its policies in a non-discriminatory
fashion and cannot pick and choose what kinds of non-personal
activity is and is not appropriate.
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For unionized employers, this an ideal time to review policies and
practices regarding the use of publicly-open spaces, besides other
policies that may apply to public use of employer-owned property.
Consistent with these cases, employers are at less risk of violating
Section 7 by prohibiting organizing activities in its public spaces
based on neutral policies, as long as such an action enforces a
policy targeted at a type of conduct (such as general solicitation or
promotion) rather than the content of that conduct.

Pretext Finding May Be Insufficient to
Demonstrate Unlawful Termination
The recent decision in Electrolux Home Products demonstrates that
merely discrediting an employer’s justification for a union activist’s
termination (a pretext finding) could be insufficient to demonstrate
the termination was unlawful.
The Electrolux case arose when the employer terminated a member of
a newly certified union’s bargaining committee for insubordination. The
Administrative Law Judge determined the reason for her termination —
insubordination — was pretextual because other employees who were
insubordinate had not been terminated. The NLRB panel majority noted
the facts surrounding the other employees’ incidents were not introduced
or made part of the trial record. There was no allegation of union-animus
or other unfair labor practice charges separate from the termination itself.
The NLRB majority focused on language in Wright Line that cabined
the evidentiary value of a pretext finding. As the NLRB majority
explained, pretext could give rise to an inference of unlawful motive
when “the surrounding facts tend to reinforce that inference.” Turning
to the surrounding facts in Electrolux, the majority found they
did not “reinforce that inference” pointing to the absence of any
contemporaneous unfair labor practices and the employer’s evident
good faith bargaining.
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The decision highlights the value of good behavior. By engaging in
good faith bargaining after the union’s certification the employer
vitiated any inference of unlawful union-animus attributable to the
ALJ’s pretext finding.
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Employers would be well served to review their employee handbooks
and workplace policies to ensure they comply with the NLRB’s
standards. Non-compliant handbooks are a likely source of labor
law violations and union animus. And the decision highlights the
importance of training supervisors and managers, even when the
workforce is non-union, to avoid inadvertent Section 8(a)(1) violations
before or during a union organizing campaign.
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Arbitration Agreements:
Clear Policies are Best Practice
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This year, the NLRB addressed several important questions involving
mandatory arbitration agreements following the Supreme Court’s Epic
Systems decision permitting arbitration agreements with class action
waivers. In CordÚa Restaurants, Inc., the Board held that an enforceable
arbitration agreement that prohibits employees from opting into a collective
action does not restrict nor implicate the exercise of Section 7 rights. This
means that promulgation of arbitration agreements is lawful. Specifically,
Employers are not prohibited under the NLRA from informing
employees that failing or refusing to sign a mandatory arbitration
agreement will result in their termination.
Employers are not prohibited under the NLRA from promulgating
mandatory arbitration agreements in response to employees opting in
to a collective action under the Fair Labor Standards Act or state wageand-hour laws.
While CordÚa lays out a clear standard, an earlier decision arising under the
National Labor Relations Act this past year highlights that ambiguity and
inattentiveness are the twin banes of labor and employment attorneys.
Disputes can arise where two personnel policies or approaches overlapped,
opening the way for conflicting claims.
The NLRB’s decision in Anheuser Busch was triggered when the employer
filed a motion in a federal district court seeking to compel the arbitration
of the now ex-employee’s discrimination claim. The dispute occurred
after Anheuser Busch had adopted a mandatory arbitration policy that all
job applicants had to sign. However, the arbitration policy did not apply
to union-represented employees. The former employee had applied for
work, signed the arbitration policy and was hired into a union-represented
position. When he was later terminated, the union filed a contractual
grievance claiming that the discharge was not issued fairly and impartially.
The terminated employee later filed a discrimination charge, and upon
receipt of his notice of right to sue, filed a federal discrimination suit
whereupon the employer moved to compel arbitration. The employee then
filed an unfair labor practice charge with the NLRB claiming the attempt
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to apply the mandatory arbitration procedure to him was unlawful and
requesting the NLRB order the employer to withdraw the motion to defer
to arbitration. The district court stayed all proceedings until the NLRB
decided the unfair labor practice issue.
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In 2-1 decision, the NLRB ruled it could not interfere with the pending court
litigation as neither of the two exceptions to abstention (which would
have permitted its intervention in ongoing litigation) identified by the
Supreme Court in Bill Johnson’s Restaurants v. NLRB were applicable. The
employer is back in court to continue litigating a discharge that occurred
over nine years ago.
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The current Board is giving a broad and literal reading to the Epic
Systems decision and will not treat those who seek to join or opt
into collective or class employment actions as engaging in protected
concerted activity. However, employers must stay attentive and avoid
overlapping or inconsistent policies or arrangements. Where there is
overlap, there is the potential for conflicting claims and these situations are riddled with potential hurdles.
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NLRB Proposes Employer Friendly
Independent Contractor Rules
This year, the Board reaffirmed its adherence to the traditional
common law independent contractor test for determining whether a
worker is an employee or an independent contractor under the NLRA.
SuperShuttle DFW, Inc. is significant as it abandons the Obamaera standard and gives a boost to companies using contract labor
by elevating the importance of entrepreneurial opportunity in the
independent contractor analysis. In so doing, the Board returns the
legal framework to its traditional common law roots and adds the
examination of entrepreneurial opportunity. The decision suggests
that moving forward, the NLRB will “evaluate the common-law
factors through the prism of entrepreneurial opportunity when the
specific factual circumstances of the case make such an evaluation
appropriate.”
In Velox Express, the NLRB addressed a related issue − could the
misclassification of workers as independent contractors alone violate
Section (8)(a)(1) of the NLRA because it interfered with, restrained,
or coerced employees in exercising their Section 7 rights. The NLRB
concluded that an employer does not violate Section 8(a)(1) of the
NLRA merely by misclassifying its workers as independent contractors.

Employer Takeaways
Classification of workers as independent contractors is riddled with
risk and uncertainty for employers due to the multiplicity of often-changing applicable legal standards and increased regulatory
attention given to misclassification issues. Against this backdrop, the
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NLRB’s decisions in SuperShuttle and Velox Express provide something
of a respite for employers. However, while the NLRB’s return to the
common law standard is business-friendly and misclassification alone
does not violate the NLRA, it is still important to ensure that workers
classified as independent contractors meet the test.
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Differences Permitted if No Animus: Merck, Sharp, & Dohme Corp.,
highlights the differences that can arise due to the collective bargaining
process in the terms and conditions of employment for employers
with a workforce comprised of both non-union and union-represented
employees. In Merck, the NLRB ruled an employer had not unlawfully
discriminated in violation of Section 8(a)(3) by offering a one-time paid
holiday, “Appreciation Day” to all of its non-union employees but not to
its union-represented employees.
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The Administrative Law Judge had found that the employer’s exclusion
of its unionized employees was unlawfully motivated and represented
“straightforward punishment” of union members in retaliation for past
protected activity. However, the NLRB reversed the ALJ, emphasizing it
“has long recognized that an employer has a right to treat represented
and unrepresented employees differently, so long as the different
treatment is not discriminatorily motivated.”
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Past Practice can Indicate Waiver: In E.I. DuPont de Nemours and
Company, a Board majority concluded an employer had not acted
unlawfully when it unilaterally changed companywide dental and medical
retirement benefit plans. The NLRB examined the parties’ agreements,
their bargaining history and past practice. The NLRB found that taken
together, it was clear that the employer did not have an obligation to
bargain with the unions before making changes because the unions had
clearly and unmistakably waived their right to bargain over them.
Status Quo does not Require Additional Increases: In PG Publishing
Co., Inc. d/b/a Pittsburgh Post-Gazette, the Board held that an employer
did not violate the NLRA when it refused to make an additional benefit
increase following the expiration of the CBA. The CBA required the
employer to make premium contribution increases to a union health fund
in 2015, 2016, and 2017. After the contracts expired, the fund requested
another increase from the employer. The employer declined to pay the
increases. The employer claimed that its obligation post contract expiration
was to maintain contributions at the 2017 level, and not to provide
additional increases. The NLRB agreed holding that the employer did not
violate its statutory duty to continue the status quo under the CBAs.

Employer Takeaways
These three decisions contain unique lessons about the duty to bargain.
Employers have the right treat non-union and union employees differently if
the differential treatment results from a fair collective bargaining process and
not based on union animus or retaliation for engaging in protected concerted
activities. Where a subject of bargaining has been waived by the union,
there is no duty to bargain any further or again during the term of the labor
agreement. Last, employers must only maintain the status quo rather than
continue increases following the expiration of a CBA.
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AB 9: Time To File Discrimination Charge with DFEH Extended
Under the current law, employees have one year from termination or
from the end of the alleged discriminatory conduct to file a charge
with the Department of Fair Employment and Housing (DFEH). AB 9
amends the Fair Employment and Housing Act (FEHA) to extend the
time to file a charge of discrimination with the DFEH to three years.
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AB 25: Employee Information Excluded From the CCPA
Until 2021
AB 25 exempts employee information from the California Consumer
Privacy Act until 2021. This gives employers an additional year to come
into compliance with the CCPA. The exclusion includes information
collected about a person by a business while the person is acting as
an applicant, employee, owner or contractor, to the extent it has been
collected and used solely in the employment context.

Wage and Hour
Cannabis in the Workplace
Disability and
Leave Law Update
Tech in the Workplace
Global Horizon Scanner

AB 51: Mandatory Employment Arbitration
Agreements Prohibited
AB 51 prohibits employers from requiring employees to arbitrate
certain employment disputes, even if employees are given an option
out of arbitration, and criminalizes retaliation against employees who
refuse arbitration. However, the law exempts agreements covered
by the Federal Arbitration Act (FAA). The FAA also likely preempts AB
51, meaning employers may still be able to require employees to sign
arbitration agreements covered by the FAA.
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AB 61: Employees Can File Gun Violence Restraining Orders
AB 61 expands the types of individuals who can file a gun violence
restraining order to include employees, provided that they have had
substantial and regular interactions with the person to be restrained
for at least one year and have the employer’s approval.
AB 673: Employees Now Able To Recover Penalties For Late
Payment Of Wages During Employment
Employees can currently seek penalties for the late payment of wages
at the end of employment, but AB 673 creates a private right of action
for employees to seek penalties from their employers for the late
payment of wages during their employment. AB 673 does not allow
employees to recover under both this new private right of action and
PAGA.
AB 749: “No Re-Hire” Clauses Prohibited In Certain
Settlement Agreements
AB 749 prohibits “no re-hire” clauses in certain dispute-related
settlement agreements. An agreement settling an employment
dispute cannot contain a clause that prevents, prohibits, or restricts
a person who filed a claim against an employer from working for
the employer or any parent company, subsidiary, division, affiliate,
or contractor of the employer. “No re-hire” clauses are permitted
in settlement agreements with an employee who engaged in
sexual harassment or sexual assault, or in severance or separation
agreements unrelated to employment disputes.
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AB 1223: Employees Entitled To Paid Leave Of Absence For
Organ Donations
AB 1223 requires employers to permit an employee to take a paid
leave of absence for the purpose of organ donation. This paid leave
of absence cannot exceed 30 business days in a one-year period.
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AB 1554: Notice Requirements For Flexible Savings Accounts
AB 1554 requires employers to provide two types of notice (one of
which may be electronic) reminding employees to withdraw funds
from their Flexible Savings Accounts before they expire.
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AB 1768: Expanded Definition of Public Works In Prevailing
Wage Laws
AB 1768 expands the definition of public works for which a prevailing
wage must be paid to include work performed during site assessment,
feasibility studies, design, and land surveying, regardless of whether
any further construction work is conducted. Preconstruction work is
also included.
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AB 1804: Employers Must Report A Serious Work-Related
Injury, Illness, or Death Immediately
AB 1804 requires employers to report any serious work-related injury,
illness, or death immediately to the Division of Occupational Safety
and Health by telephone or through an online mechanism established
by the Division. Until the online mechanism is established, employers
can submit their reports via telephone or email. Noncompliance will
result in a $5,000 civil penalty.
AB 1805: Expanded Definition Of Serious Injury Or Illness And
Serious Exposure
AB 1805 amends Section 6302 and 6309 of the California Labor Code
to eliminate the 24-hour minimum for qualifying hospitalizations from
the definition of “serious injury”, and to exclude hospitalizations for
medical observation or diagnostic testing. The law also includes loss
of an eye as a qualifying injury and eliminates the exclusion of injury
or illness caused by certain violations of the Penal Code. “Serious
exposure” is amended to include exposure to a hazardous material
that creates a realistic possibility of death or serious physical harm.
SB 41: Gender, Race, Ethnicity Not A Factor In Civil
Action Damages
SB 41 applies in personal injury and wrongful death cases and forbids
any reduction in the award of damages if that reduction results from
an estimation, measure, or calculation of past, present, or future
damages for lost earning or impaired earning capacity based on race,
ethnicity, or gender.
SB 83: Increase In Wage Replacement Benefits Under Paid
Family Leave
SB 83 increases the wage replacement benefits under California Paid
Family Leave (PFL) from 6 weeks to 8 weeks. Employees may apply
for PFL benefits when taking time off from work to (a) care for a
seriously ill child, spouse, parent, grandparent, grandchild, sibling, or
domestic partner, or (b) bond with a minor child within one year of
the birth, adoption, or foster placement.
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SB 142: Employee Lactation Accommodation Requirements
SB 142 requires employers to provide a lactation room for employees
that meets statutory requirements (i.e., not a bathroom, contain a
surface and a place to sit, have access to electricity and extension
cords/charging stations, etc.). Further, SB 142 makes a denial of
lactation break time or space a violation under rest period laws,
subjecting the employer to a $100 penalty per violation. The bill
also contains an anti-retaliation provision to protect employees who
exercise or attempt to exercise their rights under this bill. Finally, SB
142 requires employers to develop and implement a policy regarding
lactation accommodations, and make it readily available to employees.
There is an undue hardship exemption for employers with fewer than
50 employees.
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SB 188: New Protection Against Race Discrimination
While the Fair Employment and Housing Act already prohibits
discrimination and harassment based on race, the new regulation,
also known as the CROWN Act, broadens the definition of “race.” The
new regulation expands the definition to include traits historically
associated with race, including hair texture and protective hairstyles.
These hairstyles and textures include braids, locks, and twists.
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SB 229: Deadlines For Labor Commissioner Citations
SB 229 sets the procedures and deadlines for the Labor Commissioner,
employers, and courts to follow when adjudicating or contesting a
citation for violating the Labor Code’s anti-retaliation provisions.
SB 688: Expansion In Enforcement For Unpaid Wages
Violations
SB 688 expands the Labor Commissioner’s enforcement authority for
unpaid wages violations. Previously, the Labor Commissioner could
only enforce actions for unpaid wages below the minimum wage.
The new law allows the Labor Commissioner to enforce actions for
violations of unpaid wages that were greater than the minimum
wage, but less than the wages set by contract. The law also provides
procedures for employers to contest the citation.
SB 707: Employers Must Pay For Arbitration Costs and Fees
SB 707 requires an employer or the drafter of an arbitration agreement
to pay costs and fees associated with the arbitration. Failing to do
so could constitute a material breach of the arbitration agreement,
resulting in the employee being able to withdraw the claim from
arbitration, petition the court to compel the employer to pay
arbitration fees, or being entitled to attorney’s fees and costs. The
bill also requires a private arbitration company to collect and report
aggregate demographic data regarding the ethnicity, race, disability,
veteran status, gender, gender identity, and sexual orientation of all
arbitrators.
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Cannabis Consumption Will Be Legal in Illinois (But Not At
Work)
Effective January 1, 2020, the Illinois Cannabis Regulation and Tax
Act makes it lawful for persons 21 years of age or older to possess,
consume, use, purchase, obtain, transport, or cultivate cannabis for
personal use, subject to certain limitations.
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The Act specifically permits employers to adopt and implement
reasonable zero-tolerance or drug-free workplace policies,
including cannabis-related policies concerning drug testing,
consumption, storage or use of cannabis in the workplace, or
consumption of cannabis while on-call. For example, employers
may preclude the possession or use of cannabis on employer
property and/or during working hours or while an employee is on
call.
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The Act further allows employers to terminate or discipline
employees for cannabis impairment while an employee is on duty,
on call, or at the workplace so long as the employer has a “good
faith belief” that the employee is impaired or under the influence
of cannabis. An employer has a good faith belief that an employee
is impaired by or under the influence of cannabis if the employee
shows specific, articulable symptoms of decreased or lessened
performance. Such symptoms include altered physical dexterity,
agility, coordination and demeanor, irrational or unusual behavior,
or negligence or carelessness in operating machinery or equipment.
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Before employers can impose termination or discipline, employees
must be given a “reasonable opportunity” to contest the
employer’s determination that the employee was working, on call,
or at the workplace while impaired by or under the influence of
cannabis.
The #MeToo Movement Sparks the Workplace
Transparency Act
The Workplace Transparency Act (WTA) goes into effect January 1,
2020 and includes several major employer obligations. The Act:
Prohibits any employment contract or agreement from preventing
or restricting a current, prospective, or former employee from
reporting allegations of unlawful conduct to government officials
for investigation;
Requires that unilateral (i.e., non-negotiated) employment
contracts contain specific provisions (such agreements must be
in writing; must demonstrate actual, knowing, and bargained-for
consideration from both parties; and must acknowledge certain
fundamental employee rights, including those to: (i) report good
faith allegations of unlawful discrimination or harassment to an
appropriate agency, (ii) report good faith allegations of criminal
conduct to an appropriate government official, (iii) participate in a
proceeding with an appropriate federal, state, or local government
agency, (iv) make truthful statements or disclosures required
by law, regulation, or legal process, and (v) request or receive
confidential legal advice). Restricts the employer’s ability to require
mandatory arbitration of any discrimination or harassment claims
unless certain conditions are met (the same requirements as in the
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parenthetical in the immediately preceding bullet point).
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Prohibits non-disclosure and non-disparagement language in
severance, separation or settlement agreements unless certain
conditions are met (such provisions must mutually benefit both
parties, and be the documented preference of the employee,
prospective employee, or former employee; the employer must
notify the employee, prospective employee, or former employee,
in writing, of his or her right to have an attorney or representative
review the agreement before execution; there must be valid,
bargained-for consideration in exchange for the confidentiality;
the settlement or termination agreement cannot waive claims of
unlawful employment practices that have not yet accrued; the
employee must receive 21 days to consider the agreement; and the
employee must receive at least 7 calendar days after signing the
agreement to revoke the agreement).

Data Privacy

Requires annual sexual harassment training. Restaurants and bars
have an added requirement of providing employees a written
sexual harassment policy in English and Spanish within the first
week of employment and providing supplemental training in
English and Spanish; and
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Obligates employers to disclose to the Illinois Department of
Human Rights any settlement, adverse judgment or adverse
administrative ruling against them for harassment and/or
discrimination. This is not limited to claims of sexual harassment or
discrimination.
The WTA further amends the Illinois Victims’ Economic Security and
Safety Act (VESSA) to include sexual harassment and gender violence
among the qualifying reasons for taking leave. The WTA also amends
the Illinois Human Rights Act (IHRA) in several critical ways:
The IHRA will now cover perceived membership in a protected
class. The WTA makes it illegal to discriminate against an employee
if the employee is perceived to be part of a protected class (i.e.
gender, sexual orientation, ethnicity), even if he/she is not.
The definition of “harassment” will now include unwelcome
conduct based on actual or perceived membership in a protected
class, where the conduct “has the purpose or effect of substantially
interfering with the individual’s work performance or creating an
intimidating, hostile, or offensive working environment.” Under the
amendments, “working environment” is not limited to the physical
location where the employee works.
The IHRA will now extend to non-employees (e.g. independent
contractors, consultants, etc.).
Every bar and restaurant in Illinois must have sexual harassment
policies and prevention training specifically aimed at the
prevention of sexual harassment in the restaurant and bar industry.
Additional Illinois Human Rights Act Amendments
In addition to the amendments promulgated through the Workplace
Transparency Act, the Illinois Human Rights Act was also amended to
extend its applicability to any employer employing one (1) or more
employee(s) within Illinois for at least 20 calendar weeks in the year of
the violation or the year preceding the violation. Thus, effective 2020,
the Illinois Human Rights Act will be extended to many additional
Illinois employers.
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Hotel and Casino Employees Who Work Alone Will Receive a
Free Safety or Notification Device
Starting July 1, 2020, the Hotel and Casino Employee Safety Act
requires all casinos and hotels in Illinois to provide employees assigned
to work on their own in a guest room, restroom or casino floor with a
portable emergency contact device or panic button that can summon
help if an employee reasonably believes there is an ongoing crime,
sexual harassment or assault, or other emergency. Hotels and casinos
must also adopt anti-harassment policies to protect their employees
against sexual assault and/or harassment by guests.
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Illinois is the First State to Regulate the Use of Artificial
Intelligence by Employers
Under the Artificial Intelligence Video Review Act, which goes into
effect January 1, 2020, employers that use AI technology to evaluate
and analyze video job interviews must take these steps before
requesting the video interview:
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1. Notify the candidate before the interview that AI may be used
to analyze the video interview and consider the candidate’s fitness
for the position;
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2. Provide the candidate with information before the interview
that explains how AI works and what general characteristics it uses
to evaluate the candidate; and
3. Obtain, before the interview, the candidate’s consent to be
evaluated by AI.
Even with consent, the Act also prohibits employers from sharing the
candidate’s video “except with persons whose expertise or technology
is necessary in order to evaluate an applicant’s fitness for a position.”
If the candidate requests, the employer must also delete the video
within 30 days of receipt of the request, and further instruct anyone
else who received copies of the video to do the same, “including all
electronically generated backup copies.”
Illinois Equal Pay Act Amendments (In Effect as of 2019)
As originally conceived, the Illinois Equal Pay Act (IEPA) prohibited
employers from discriminating against employees on the basis of
sex by paying one sex a wage lower than employees of another sex
for positions requiring “equal” skill, effort, and responsibility. The
amendments, which took effect in 2019, removed the word “equal”
and added “same or substantially similar.” The amendments also added
African American employees as a protected class. Under the amendments,
employers may not discriminate on the basis of sex or African American
race by paying African American employees or employees of one sex
a rate less than employees of a non-African American race or different
sex for the same or substantially similar work, when such work requires
substantially similar skill, effort, and responsibility. Further, the IEPA now
prohibits employers from restraining discussions about employee wages.
The amendments also make it unlawful to (1) screen job applicants based
on their current or prior wages or wage/salary histories; (2) request or
require a wage or salary history as a condition of being considered for
employment; or (3) request or require that an applicant disclose wage or
salary history as a condition of employment.
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Chicago Fair Workweek Ordinance (Effective July 1, 2020)
Under the Chicago Fair Workweek Ordinance, which takes effect
July 1, 2020, employers in the building services, healthcare, hotel,
manufacturing, restaurant, retail, and warehouse services industries
(and with 100 employees “globally” and at least 50 “covered”
employees) must provide employees with at least 10 days’ advance
notice of their work schedule(s) (after July 1, 2022, the requirement
extends to 14 days’ advance notice). The Ordinance also requires
that employers post and transmit the schedule to an employee
upon request. After the 10-day window, employers governed by
the Ordinance cannot alter an employee’s schedule unless certain
conditions are met. If an employer adds hours to an employee’s
schedule after the 10-day window, the employee can refuse to work
those added but not timely scheduled hours. If the employer changes
the schedule for the employee outside of the 10-day window but
does not add or reduce hours, the employee must receive one hour
of “predictability pay” equal to the employee’s regular rate of pay.
Likewise, if an employer reduces an employee’s hours or cancels an
employee’s shift, the employee must receive fifty percent (50%) of
their regular rate of pay. Further, the Ordinance promulgates a “right
to rest” requirement, which permits employees to reject scheduled
hours commencing less than 10 hours after their last shift ended.
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Minimum Wage Increases in Illinois and Chicago
The Illinois minimum wage will increase to $9.25 on January 1, 2020
and to $10 on July 1, 2020. The minimum wage will then increase by
$1 per hour each January 1 until it reaches $15 per hour in 2025. In
Chicago, the minimum wage is currently $13.00 per hour by ordinance.
By 2021, the Chicago minimum wage is set to rise to $15.00 per hour.
Amendments to the Illinois Wage Payment Act Regarding
Tipped Workers (Anticipated Effective Date, January 1, 2020)
Recently passed amendments to the Illinois Wage Payment Act codify
that “gratuities” (i.e., “tips”) are the property of the employees and
may not be retained by an employer. The amendments also provide
that an employer’s retention of gratuities constitutes an unlawful
underpayment of wages for purposes of the Act. The amendments do
not impact tip pooling otherwise permitted under Illinois law.

New York
New York State and City law saw significant changes in 2019. Through
various reforms, primarily to the New York State Human Rights
Law and the NY Labor Law, New York employment law underwent
significant change, and piloted the way for new and notable
legislation, generally very pro-employee. Here are the nuts and bolts
of several New York employment laws that have been passed or have
gone into effect in 2019.
N.Y. Exec. Law § 296(1)(h): Lower Standard to Prove
Discriminatory Harassment (In Effect as of October 11, 2019)
The New York Legislature has lowered the standard required for
plaintiffs to prove unlawful harassment. Previously, employees had
to prove that harassment altered the conditions of the employee’s
employment by showing that the behavior was ‘severe and pervasive,’
similar to the federal standard. Under the new standard, however,
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employees only need to show that they were subjected to “inferior
terms, conditions or privileges of employment because of the
individual’s membership in one or more [] protected categories.” This
lowers the bar to require action by employers.
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N.Y. Lab. Law § 201-G: Updated Sexual Harassment Training
Requirements (In Effect as of August 12, 2019)
Following on the heels of New York State’s requirement in 2018 that
employers provide annual sexual harassment prevention training,
state lawmakers enhanced these protections by further defining
the requirements with respect to an employer’s sexual harassment
prevention policy. Employers must provide their written sexual
harassment prevention policy and the information they present at
their sexual harassment training program to employees in either
English or the employee’s primary language. This must be done at
the time of hire and at every annual sexual harassment prevention
training. Employers will now also be required to provide new hires a
notice providing the company’s written sexual harassment prevention
policy, as well as providing the policy at any annual sexual harassment
prevention training session.
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N.Y. Exec. Law § 296-D & Int. 136-A: Extending AntiDiscrimination Laws to Include Contractors (In Effect as of
October 11, 2019)
State legislators have expanded the anti-discrimination provisions of
the New York State Human Rights Law and the New York City Human
Rights Law to cover independent contractors and other non-employee
service providers such as consultants, freelancers, and vendors. These
non-employees are now protected against all forms of discrimination
under state and city law.
N.Y. Exec. Law § 297(9) & (10): Successful Plaintiffs may now
Recover Uncapped Punitive Damages and Attorney’s Fees (In
Effect as of October 11, 2019)
Employees and others who succeed in proving state law claims of
discrimination, harassment, and retaliation in court and in agency
actions before the New York State Division of Human Rights may now
recover uncapped punitive damages and reasonable attorney’s fees.
The standard for punitive damages under state law, however, has yet
to be defined by the courts.
N.Y. Exec. Law § 296(1)(h): Elimination of the Faragher-Ellerth
Defense for Employers (In Effect as of October 11, 2019)
The Faragher-Ellerth defense is an affirmative defense for employers
which allows employers to avoid harassment-related liability by
maintaining policies and practices to prevent and correct harassing
behavior and demonstrating that the employee unreasonably failed
to take advantage of the corrective opportunity. Under the New York
State Human Rights Law, however, employers are now only entitled
to the affirmative defense if they can show that “the harassing
conduct does not rise above the level of what a reasonable victim of
discrimination with the same protected characteristic would consider
petty slights or trivial inconveniences.” This is a significant limitation
for employers.
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N.Y. Exec. Law § 296(1)(h): Plaintiffs do not need to Identify a
Comparator to show Discriminatory Harassment (In Effect as
of October 11, 2019)
Under the New York State Human Rights Law, a plaintiff is no
longer required to show the existence of a comparator to establish
a prima facie case of discrimination. Whereas before a plaintiff had
to show the “existence of an individual to whom the employee’s
treatment must be compared,” now a plaintiff need only show that
he or she was subjected to “inferior terms, conditions or privileges of
employment”. This change lowers the standard of proof required for
an employee to establish a prima facie case of discrimination.
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N.Y. Exec. Law § 292(5): Expanded Definition of Employer
(Effective February 8, 2020)
The definition of “employer” is expanded under the New York State
Human Rights Law. The New York State Human Rights Law has been
amended to extend its applicability to cover all employers in the state
of New York, regardless of the number of employees.
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N.Y. Exec. Law § 297(5): Expanding the Statute of Limitations
for Sexual Harassment Claims filed with the New York State
Division of Human Rights (Effective August 12, 2020)
Currently, plaintiffs have one year to bring sexual harassment claims
before the New York State Division of Human Rights, the agency
which enforces the New York State Human Rights Law. However, the
statute of limitations will be extended to three years from the alleged
sexual harassment. The statute of limitations remains at one year for
all other discrimination claims.

Key Contacts

Data Privacy
Diversity & Inclusion
ERISA
Labor Relations
Legislative Updates
Restrictive Covenants
Wage and Hour

Disability and
Leave Law Update
Tech in the Workplace
Global Horizon Scanner

S6209A/A7797A: Expanded Definition of Race Discrimination
to Include Traits Historically Associated with Race, Including
But Not Limited to Hair Texture and Protective Hairstyles
(Effective as of July 12, 2019)
New York State amended Section 292 of the New York State Human
Rights Law and Section 11 of the Dignity for All Students Act to
add new subsections to the definitions of race, to include “traits
historically associated with race, including but not limited to hair
texture and protective hairstyles.”
Int. No. 863-A: Expanding the Definition of Protected Class
under the New York City Human Rights Law (In Effect as of
May 20, 2019)
New York City has expanded the New York City Human Rights Law
to recognize sexual and reproductive health decisions as a protected
class. Sexual and reproductive health decisions include, but are not
limited to, any decision by an individual to receive services that are
arranged for or offered or provided to individuals relating to sexual
and reproductive health, including the reproductive system and
its functions. Although this new amendment to the New York City
Human Rights Law protects employees from discrimination on the
basis of a sexual or reproductive health decision, it does not require
employers to provide particular reproductive health benefits to
employees.
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New York State Labor Law Section 203-e: New York State
Labor Law Amended to Prohibit Employment Discrimination
Based on Reproductive Health Decision Making (Effective
November 8, 2019)
New York State amended the New York State Labor Law by adding a
new Section 203-e prohibiting employment discrimination “based on
an employee’s or a dependent’s reproductive health decision making.”
While the New York City Human Rights Law amendment cited above
added “sexual and other reproductive health decisions” to the list of
protected categories under the New York City Human Rights Law,
the new State law goes further. It provides that “reproductive health
decision making” includes, but is not limited to, “the decision to use
or access a particular drug, device or medical service.” Under the law,
employers are prohibited from:
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Accessing an employee’s personal information regarding
the employee’s or the employee’s dependent’s reproductive
health decision making without the employee’s prior informed
affirmative written consent;
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Discriminating against or taking any retaliatory personnel action
against an employee with respect to “compensation, terms,
conditions, or privileges of employment” because of or on the
basis of the employee’s or dependent’s reproductive health
decision making; or
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Requiring an employee “to sign a waiver or other document” that
denies the employee the “right to make their own reproductive
health care decisions.”
The law also defines “retaliation or a retaliatory personnel action,”
which means “discharging, suspending, demoting, or otherwise
penalizing an employee for: (a) making or threatening to make, a
complaint to an employer, co-worker, or public body, that rights
under the section have been violated; (b) causing to be instituted
any proceeding under or related to this section; or (c) providing
information to, or testifying before, any public body conducting an
investigation, hearing, or inquiry into a violation of a law, rule or
regulation.
The law also requires employers who have a handbook to include
in it a “notice of employee rights and remedies under this section”
by January 7, 2020, to include a new notice of an employee’s rights
and remedies prohibiting discrimination and retaliation “based on an
employee’s or a dependent’s reproductive health decision making.”
N.Y. Gen. Oblig. Law § 5-336 & N.Y. C.P.L.R. § 7515(a)(2):
Additional Limitations on Nondisclosure and Arbitration
Agreements (Effective as of October 11, 2019)
New York State has expanded the prohibition on agreements barring
employees from disclosing sexual harassment allegations to include
all forms of discrimination, harassment, and retaliation. Any term
or condition in a settlement or separation agreement which would
prevent the disclosure of underlying facts and circumstances related
to discrimination or harassment arising from any violation of state
anti-discrimination laws is now prohibited, unless confidentiality is the
employee’s preference and certain procedural requirements are met.
Relatedly, the recent amendments to the New York State Human
Rights Law also expand the prohibition on the use of mandatory

40

|

Legislative Updates

|

US EMPLOYMENT LAW DIGEST

BAKER MCKENZIE

arbitration agreements (with the exception of arbitration agreements
included within collective bargaining agreements) to apply to claims
of discrimination based on any protected class. The ban on mandatory
arbitration provisions applies only to claims of sexual harassment.
However, the prohibition on mandatory arbitration is likely preempted
by federal law favoring the enforcement of arbitration agreements,
as at least one federal court in the Southern District of New York
recently held.
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SB 5428A: Expansion of the New York Equal Pay Act (Effective
October 8, 2019)
New York State’s Equal Pay Act now covers all protected
characteristics and classes, not just gender. In addition, the
amendments to the Equal Pay Act lower the legal standard for
employees to prove an equal pay violation. The new pay equity
law now mandates equal pay among employees who perform
“substantially similar” work, when considering skill, effort,
responsibility, and working conditions. Employers cannot rely on
comparisons among those who share the same title to ensure pay
equity.
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SB 5575: Amendment to New York State Data Protection Law
(Partially Effective October 23, 2019 and Partially Effective
March 21, 2020))
New York State enacted the Stop Hacks and Improve Electronic
Data Security Act (“SHIELD Act”) amending New York’s data breach
notification law. The SHIELD Act introduces significant changes,
including,
Broadening the Definition of “Private Information.”
The Act broadens the definition of “private information” to
include biometric information and username/email address in
combination with a password or security questions and answers.
It also includes an account number or credit/debit card number,
even without a security code, access code, or password if the
account could be accessed without such information.
Expanding the Definition of “Breach.” The Act expands the
definition of “breach of the security of the system” to include
unauthorized “access” of computerized data that compromises
the security, confidentiality, or integrity of private information,
and it provides sample indicators of access. Previously, a breach
was defined only as unauthorized acquisition of computerized
data.
Expanding the Territorial Scope. The Act expands the
territorial application of the breach notification requirement to
any person or business that owns or licenses private information
of a New York resident. Previously, the law was limited to those
that conduct business in New York.
Imposing Data Security Requirements. The Act requires
companies to adopt reasonable safeguards to protect the
security, confidentiality, and integrity of private information. A
company should implement a data security program containing
specific measures, including risk assessments, employee training,
vendor contracts, and timely data disposal.
The breach notification amendments take effect on October 23, 2019,
while the data security requirements take effect on March 21, 2020.
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SB 6549: Salary History Ban (Effective January 6, 2020)
New York State has enacted a statewide ban on requesting
wage or salary history from applicants or current employees as a
condition of consideration for employment or promotion, and from
asking other employers for that information. Employers cannot
refuse to consider, employ or promote an applicant or current
employee based on their salary history or their refusal to provide
their salary history. Employers also cannot rely on salary history
in setting an applicant’s pay rate. However, this does not prohibit
individuals from voluntarily disclosing such history, including for
the purpose of negotiating their wages. New York City’s salary
history ban is already in effect so this new State law does not
change the playing field for New York City employers.
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Election Law Section 3-110: Amendment to Give Employees
More Leave Time to Vote (Effective April 1, 2019)
New York State amended New York Election Law Section 3-110,
which provides employees with time off to vote. All employers
must provide New York employees who are registered voters with
up to three hours’ time off—without loss of pay—at the beginning
or end of working hours to vote in any election. Any registered
voter seeking time off to vote must notify his or her employer
at least two working days before the election. The amendment
expanded the maximum time-off allotment from two hours to
three hours, and it eliminated the portion of the law that limited
time off to employees who did not have sufficient time to vote
outside of working hours. New York employers must post notice
of the provisions of Election Law §3-110 in conspicuous locations in
the workplace for at least 10 working days before every election
until the close of the polls.
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Int. 114-A: New York City Bans Pre-Employment Marijuana
and THC Testing (Effective May 10, 2020)
New York City enacted a ban on pre-employment marijuana
and THC testing. Under the law, employers are prohibited from
requiring a prospective employee to submit to a marijuana or
THC drug test as a condition of employment. This conduct is
now characterized as an “unlawful discriminatory practice.” There
are, however, several exceptions to the law. For example, the
law will not apply to employees in the following roles: safetyrelated positions, transport-related positions, caregivers, and
certain federal contractors. Further, to the extent that a collective
bargaining agreement requires drug testing, the law will not apply
to such testing.
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Texas
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Paid Sick Leave Laws in Texas
Paid sick leave laws in Dallas went into effect on August 1, 2019.
However, the City of Dallas will not enforce the law, except for
violations of the anti-retaliation provision, until April 1, 2020. Austin’s
paid sick leave ordinance is currently stayed pending appeal to the
Texas Supreme Court. San Antonio’s paid sick leave law was scheduled
to go into effect on December 1, 2019, but is currently stayed pending
litigation.
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The ordinances require employers to provide employees with one
hour of paid sick leave for every 30 hours worked to use for the
employee’s own mental or physical illness or injury; that of a family
member; to seek medical attention, relocation, or services; or for
medical, mental, or preventive care.
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Use of Payroll Cards
Effective September 1, 2019, Texas will permit the use of payroll
cards. Previously, Texas law required employees to be paid in check
or cash. At least 60 days before the first electronic funds are issued
to employees, employers must provide written notice to employees
regarding the use of a payroll card account plan and provide the
employee with a complete list of fees. Companies are also required
to provide a form to the employee that may be used to request an
alternate form of payment if the employee elects to opt out of the
payroll card plan.
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The New Non-Compete Landscape: Recent
State and Federal Efforts to Curtail Low-Wage
Worker Non-Compete Agreements
Going into 2020, employers should be mindful of several new state
laws aimed at limiting the enforceability of non-compete agreements
with low-wage employees. Crucially, while protecting low-wage
worker job mobility is a key driver of these new state laws, each
has its own unique nuances and one-off requirements, further
complicating employer efforts to protect their legitimate business
interests when key employees leave. Below is a summary of the new
state laws (which became effective in 2019 or take effect in 2020), and
new proposed federal legislation.
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** “Non-Compete Agreement” under all statutes discussed here relates to posttermination of employment agreements barring employees from securing alternative
employment with a competitor or within an industry for a specified period of time. None
of these laws appear to impact employee or customer non-solicitation agreements or
agreements protecting an employer’s trade secrets.
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Maine
On June 28, 2019, Maine Governor Janet Mills signed into law L.D.
733, “An Act To Promote Keeping Workers in Maine.” By its terms, L.D.
733 prohibits all non-compete agreements between an employer and
employee when the employee’s wages fall at or below 300 percent
of the federal poverty line. The scope of L.D. 733 is broad, prohibiting
employers from requiring or permitting an employee from entering
into non-compete agreements if employee wages fall below this 300
percent threshold. Further, if an employer advertises a job opening
that will require a non-compete agreement, L.D. 733 requires that
the employer disclose in the advertisement that “a noncompete
agreement will be required.” In addition, an employer must notify an
employee or prospective employee of any non-compete requirement
and provide the employee or prospective employee a copy of the
noncompete agreement at least 3 business days before the employer
requires a signature on the agreement. As the statute explains, the
legislature adopted this onerous notice requirement so that employees
can review the agreement and negotiate its terms before accepting
employment. If an employer violates any of the above requirements, a
$5,000 fine may be imposed and the non-compete agreement will be
rendered void and unenforceable.

Maryland
Maryland also recently passed a law prohibiting non-compete
agreements between employers and low-income/low-wage workers.
The law renders “null and void” any noncompete agreement in the
state between an employer and employee when the employee earns
equal to or less than $15 per hour, or $31,200 per year. By its terms,
this new law does not apply to employees earning more than $15 per
hour or $31,200 per year, and also does not apply to “a contract or a
similar document or agreement with respect to the taking or use of a
client list or other proprietary client-related information.” This new law
went into effect October 1, 2019.
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New Hampshire
Effective September 8, 2019, New Hampshire’s new non-compete
law entitled “Act Relative to Noncompete Agreements for LowWage Employees” renders “void and unenforceable” all non-compete
agreements for employees earning below 200 percent of (1) the
(federal) minimum wage (currently, $14.50); or (2) the minimum wage
for tipped workers under New Hampshire law.
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Oregon
On May 14, 2019, Oregon enacted House Bill 2992, which requires
employers to provide employees bound by non-compete agreements
a signed copy of the agreement within 30 days following the
employee’s last date of employment. If an employer fails to do so, the
non-compete agreement cannot be enforced. Notably, this additional
requirement comes after Oregon has already enacted several other
restrictions governing the enforceability of non-competes. Under
Oregon law, employers must also give employees written notice of
any non-compete requirements in writing within two weeks before
the first day of an employee’s employment. Further, non-compete
agreements are only enforceable in Oregon when, among other key
requirements, the employee subject to the non-compete agreement is
a properly classified exempt employee under Oregon wage and hour
law, and when the employee’s annual earnings exceed the median
income for a family of four as specified by the U.S. Census Bureau.
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Rhode Island
Effective January 15, 2020, Rhode Island non-compete agreements will
be unenforceable against these types of workers:
Employees classified as non-exempt under the federal Fair Labor
Standards Act;
Employees eighteen years of age or under;
Undergraduate or graduate students serving in an intern capacity
or otherwise working while enrolled in an “education institution;”
and
“Low-wage” employees, defined as employees with annual
individual earnings that are 250 percent of the federal poverty line
or less (this means that non-compete agreements with employees
earning $31,225 or less will be unenforceable).
Importantly, the above restrictions do not apply to non-compete
agreements “in connection with the cessation of or separation from
employment if the employee is expressly granted seven (7) business
days to rescind acceptance.” Non-compete agreements may be
enforceable regardless of the above requirements if they’re entered
into in connection with an employee’s termination, in return for
bargained-for consideration, and after the terminated employee is
given a seven-day chance to rescind such an agreement after signing.
The above requirements also do not apply to:
No re-hire/No-reapplication agreements by which an employee
agrees not to seek or become employed with their employer after
termination;
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Agreements prohibiting employees from soliciting or hiring other
employees or trade secret protection agreements;
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Agreements relating to the sale of a business entity;

Diversity & Inclusion

Invention assignment agreements; and

ERISA

Agreements that “impose[] adverse financial consequences on a
former employee as a result of the termination of an employment
relationship, regardless of whether the employee engaged in
competitive activities, following cessation of the employment
relationship.”
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Washington
On May 8, 2019, Washington enacted a new law governing noncompete agreements entitled “Act Relating to Restraints, Including
Noncompetition Covenants, on Persons Engaging in Lawful
Professions, Trades or Businesses.” Under this new law, effective
January 1, 2020, non-compete agreements are not enforceable
against employees earning below $100,000 annually or independent
contractors earning below $250,000 annually. These monetary
thresholds will be adjusted annually to track inflation. Further:

Cannabis in the Workplace
Disability and
Leave Law Update
Tech in the Workplace
Global Horizon Scanner
Key Contacts

Non-compete agreements exceeding 18 months will be presumed
unenforceable under the new Washington law, unless the employer
can prove by clear and convincing evidence that a longer duration
is necessary to protect the employer’s good will;
Non-compete agreements are unenforceable if the employee
is terminated through a layoff, unless enforcement of the noncompete includes compensation equivalent to the employee’s base
salary at the time of termination to cover the time in which the
employee will be barred from working under the terms of the noncompete arrangement; and
An employer must disclose the terms of the non-compete
agreement in writing to a prospective employee who will be
subject to it “not later than the time of the acceptance of the
[employee’s] acceptance of the [employment] offer.”
This law does not impact client or employee non-solicitation
provisions, nor does it affect agreements governing the protection of
trade secrets. Employers who violate Washington’s new law will owe
the greater of a $5,000 penalty or an employee’s actual damages, plus
any attorney fees and costs incurred by the employee.

Federal Efforts
In January 2019, Senator Marco Rubio introduced the federal
Freedom to Compete Act, a proposed law that seeks to bar
non-compete agreements for low-wage workers. This proposed
legislation would amend the Fair Labor Standards Act to prevent
employers from using or enforcing non-competes against most
federally non-exempt employees. The Freedom to Compete Act
would prohibit non-compete agreements between an employer and
employee who does not meet the overtime exemptions for bona fide
executive, administrative, professional, or outside sales employees.
The law would also broadly preclude employers from enforcing,
threatening to enforce, or renewing any non-compete agreements
with employees who do not meet the above exemptions. Under the
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proposed legislative framework, the US Department of Labor would
enforce the new law.
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The Freedom to Compete Act is currently pending before the
Committee on Small Business and Entrepreneurship.
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Drafting and enforcing non-compete agreements is a daunting task in
light of these new requirements, especially when taken together with
the patchwork of other state-imposed restrictions on non-competes
outside of these 2019 changes. In adopting these new requirements,
the aforementioned states follow a trend of implementing disparate
non-compete requirements, requiring employers to closely evaluate
the laws in the states where they have employees. For instance, in 2018
Massachusetts followed New Jersey and New York City in similarly
banning non-competes for FLSA non-exempt workers. Massachusetts’s
2018 law had several additional procedural requirements governing noncompete enforceability. Even earlier, in 2017, Illinois passed the Freedom to
Work Act, which bans non-competes for “low-wage employees,” defined
as employees earning the greater of the federal minimum wage ($7.25),
the state minimum wage (8.25), or $13.00 per hour. Further complicating
matters, each state has its own distinct body of case law interpreting noncompete agreements and the related state-specific restrictions governing
them.
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Employers (especially those with multi-state operations) should audit
their non-compete agreement procedures to ensure they comply with
state-specific legal requirements, with a particular eye toward ensuring
compliance with the new laws.
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The Department of Labor Issues
Long-Awaited Final Overtime Rule
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On September 24, 2019, the Department of Labor (finally) issued the
final rule on the minimum salary threshold required for employees to
qualify for the Fair Labor Standards Act’s “white-collar” exemptions.
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The final rule:
Raises the new minimum salary threshold to $35,568 per year
($684 per week). The previous salary threshold, which had been
in place since 2004, was $23,660 ($455 per week).
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Raises the “highly compensated” employee salary threshold from
$100,000 to $107,432 per year.
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Allows employers to count certain non-discretionary bonuses,
incentives, and commissions to satisfy up to 10% of an
employee’s salary level.
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Does not impact the job duties test.
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Is estimated to make an additional 1.3 million more workers
eligible for overtime.
Will take effect on January 1, 2020.

Employer Takeaways
Employers will need to take a look at their employees to see who now
falls under the new threshold. For any employees who meet the duties
tests and make between $26,660 and $35,568, companies must decide
whether to increase their salary or change their exempt status to nonexempt, making them eligible to receive overtime. While it seems like
a simple determination, changing exempt status may have unintended
consequences such as: lower morale for employees who are reclassified;
salary compression at certain levels of the business; and more unpredictable
payroll costs for overtime hours. If employees are reclassified as nonexempt, companies should be sure they inform the employees of their new
status and appropriately train the employees on how to track their time
and the company’s policies regarding working overtime. Employers also
have to consider the interaction of state overtime laws as well.

Regulations Governing Joint
Employment Coming Soon
Since late 2018, the issue of how to define joint employment, i.e., when
two or more affiliated businesses are found responsible for the same
workers, has been looked at by three major agencies and the Ninth
Circuit Court of Appeals, but much remains to be finalized.

The Current Landscape
The NLRB: In 2018, the National Labor Relations Board (NLRB) proposed
a rule that would reinstitute a joint employer standard under the
National Labor Relations Act that had been undone in 2015. Under this
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rule, a business is only a joint employer if it has “substantial direct
and immediate control” of another’s workers. The comment period
for this proposal has closed, and on November 20, 2019, the federal
government stated it expects to issue the final rule in December 2019.

Arbitration

The DOL: In April 2019, the US Department of Labor (DOL) proposed a
“four-factor balancing test” to determine joint employer status under
the Fair Labor Standards Act. The test considers whether the potential
joint employer actually exercises the power to:
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1. Hire or fire the employee;
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2. Supervise and control the employee’s work schedule or
conditions of employment;
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3. Determine the employee’s rate and method of payment; and
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4. Maintain the employee’s employment records.
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Again, the comment period has closed and on November 20, 2019,
the federal government stated it expects to issue the final rule in
December 2019. However, as the draft final rule has not gone through
the required review process, this publication date seems unlikely.
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The EEOC: The US Equal Employment Opportunity Commission
(EEOC) has indicated it intends to issue its own proposed rule to
clarify when an entity may be considered a joint employer subject
to the jurisdiction of federal equal employment opportunity laws.
Like the DOL, the EEOC is also quite optimistic and estimates this
proposed rule will be issued in December 2019.
The Ninth Circuit: At the moment—and this moment may not last
long—companies with operations in California may look to a California
Supreme Court case from 2010 for guidance on joint employer liability.
In October 2019, the Ninth Circuit Court of Appeals concluded in
Salazar v. McDonald’s Corp. that the rigid “ABC Test” established in
Dynamex v. The Superior Court does not apply in the joint employer
context. Further, the Court held the definition of “employer” to be
used in the context of determining joint employment is the one noted
by the California Supreme Court in Martinez v. Combs. In Martinez,
to “employ” means (a) to exercise control over the wages, hours, or
working conditions, (b) to suffer or permit to work, or (c) to engage,
thereby creating a common law employment relationship. In Salazar,
the Court determined that the defendant franchisor company had
neither the power to hire or fire the employees, therefore it was not
responsible “for the fact of employment itself”—i.e., it did not “suffer
or permit” the work, and therefore was not a joint employer. (Read
more HERE.)
While the Salazar ruling may give California companies some comfort
as 2019 comes to a close, companies should not assume this ruling will
hold through 2020. Plaintiffs have already asked the Ninth Circuit to
revisit the decision, or, alternatively, to certify key questions of law to
the California Supreme Court. Further, a series of briefs have been filed
in support of these requests, including from the State of California,
and the city attorneys for the cities of Oakland and San Francisco.
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Change is Imminent — in 2020
Both the NLRB and the DOL have announced they will be issuing their
final rules regarding joint employment in December 2019 or some
time thereafter. The EEOC has also announced it will be issuing its
own proposed rule in December 2019. While it is possible one or more
of these events will not occur in December 2019, it is highly likely
final rules from each of the three agencies will be issued sometime in
2020. It is also likely the Ninth Circuit Court of Appeals will decide in
late 2019 or early 2020 whether to rehear the Salazar case or certify
questions of liability to the California Supreme Court in the near
future.
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Steps to Take Right Now
At this moment, California companies may look to Martinez for
guidance on the joint employer issue. In Martinez, the relevant
factors for analyzing the existence (or absence) of a joint employer
relationship include:
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Exercising control over wages, hours, or conditions of work;
Control over the hiring, firing, and day-to-day supervision of the
employee;
The power to employ or fire the worker; and
Control over the manner and means of accomplishing a desired
result.
With the above factors as a guide, companies should:
Evaluate language in existing agreements about responsibility for:
Setting wages, hours;
Working conditions;
Hiring, firing;
Supervising, training;
Assigning tasks;
Paying wages;
Compliance with wage and hour laws; and
Indemnification for employment-related claims.
California companies should also be diligent in keeping apprised of the
final rules due to be issued by the NLRB, and the DOL, and the EEOC’s
proposed and then final rule. In addition, companies should keep track
of the Salazar matter as it winds its way in federal and state courts
throughout 2020.
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California’s Gig Worker Bill Leads the Way
in Rewriting Worker Classification
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California Assembly Bill 5 Codifies and Expands the Rigid ABC
Test for Worker Classification

ERISA

On September 18, 2019, California Governor Gavin Newsom signed
Assembly Bill 5, which is popularly known as the “Gig Worker Bill”
because it is designed to regulate companies that largely hire gig
workers. In his signing message, the Governor proclaimed that the
new law “will help reduce worker misclassification — workers being
wrongly classified as ‘independent contractors’ rather than employees,
which erodes basic worker protections like the minimum wage, paid
sick days and health insurance benefits.”
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Effective January 1, 2020, AB 5 codifies the infamous ruling issued in
April 2018 by the California Supreme Court in Dynamex v. The Superior
Court. The Dynamex ruling was an unprecedented shift as it replaced
the nearly 30-year flexible multi-factor Borello test with the rigid
ABC Test to determine whether a worker is properly classified as an
independent contractor or as an employee for purposes of California’s
wage orders. (Read more HERE.)
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Under the ABC test, a worker is presumed to be an employee unless a
hiring entity can establish all of the following three conditions:
1. That the worker is free from the control and direction of the
hiring entity in connection with the performance of the work, both
under the contract for the performance of the work and in fact;
2. That the worker performs work that is outside the usual course
of the hiring entity’s business; and
3. That the worker is customarily engaged in an independently
established trade, occupation, or business of the same nature as
the work performed.
While Dynamex delivered a large blow to many businesses in
California by expanding the definition of “employee” under the
California Wage Orders, it left several questions open as to the ruling’s
scope and applicability. Following a year and a half later, AB 5 aims to
provide some clarity in these regards, while continuing to expand the
application of the ABC test.
Whereas Dynamex applied the ABC Test to determine a worker’s
classification status under the California wage orders, the new law
under AB 5 also applies the ABC test to all provisions of the California
Labor Code and Unemployment Code. As a result, misclassified
workers will not only be eligible for minimum wage, overtime, and
meal and rest breaks, but also reimbursement of business expenses,
workers’ compensation coverage, unemployment insurance, paid sick
leave, and state family leave, among other rights.
AB 5 does provide some relief, however, by specifically excluding
from coverage many occupations and types of business relationships,
including doctors, attorneys, accountants, real estate agents, and
certain types of business-to-business contractors. For those exempt
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occupations and businesses, the former multi-factor Borello test will
apply when determining whether a worker must be classified as an
employee or independent contractor.
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Even with the passage of the new law, the legal landscape around worker
classification under California state law is far from resolved. Lobbyists
are preparing to push a “clean up” bill in the 2020 legislative session to
address other industries that sought but were not exempt under AB 5.
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Other States Are Following California’s Lead
While California is the first state to enact this sweeping change,
others are following the Golden State’s example by passing their own
legislation governing worker classification. New York, Washington,
Oregon and Illinois are considering legislation that propose a similar
test for independent contractor determinations as Assembly Bill 5, or
at least extend protections such as unemployment insurance, workers’
compensation benefits, and minimum wage and overtime pay
requirements to a new class of “dependent workers.”
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New Jersey is also considering a bill that would go beyond California’s
new law to redefine many independent contractors as employees. The
measure creates a presumption that contractors are employees unless
the Commissioner of Labor finds that companies can meet a revised
and more difficult ABC test than set forth under AB 5. Unlike AB 5 in
California, however, the proposed New Jersey law would not exempt
certain industries. If passed, New Jersey’s law regarding independent
contractors would be the most restrictive in the nation.
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Employer Takeaways
Companies doing business in California that rely on independent contractors should analyze their workforce to determine how many contractors
are engaged and whether any of those fall into any of AB 5’s enumerated
exemptions. If an exception does not apply, it is critical to carefully examine whether a business’s engagement with workers and business vendors
pass muster under the ABC test. If the engagement does not pass all of
the three conditions of the ABC test, then the business should consider
whether to restructure its operations to meet the ABC test, or re-classify
those workers as employees.
As states outside California are quickly following suit, companies in all
states should prepare for the anticipated change that will sweep the nation by examining their business engagements with independent contractors under the new framework that AB 5 has created and monitoring the
developments of their state’s legislation.
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Cannabis in the Workplace:
Don’t Get Lost in the Weeds
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While courts and state legislatures continue to address the haze
surrounding marijuana legalization in the workplace, one question has
been definitively answered: employers are free to enforce drug-free
workplace policies. In all 50 states, employers may lawfully prohibit
employees from bringing marijuana onto company property and from
working under the influence. Less clearheaded is whether employers
must accommodate the off-duty use of marijuana in jurisdictions that
have legalized medical or recreational use.

Labor Relations
Legislative Updates
Restrictive Covenants
Wage and Hour
Cannabis in the Workplace
Disability and
Leave Law Update

Medical Marijuana and the Duty to Accommodate
Employers operating in states that have legalized medical marijuana
are increasingly faced with a dilemma: must they accommodate
employees who use medical marijuana to treat health conditions,
or may they take adverse action against such employees? Federal
law is sober: because marijuana use is still illegal at the federal level
the Americans with Disabilities Act does not require employers to
accommodate an employee’s off-duty medical marijuana use, even if
such use is permitted under state law. And similarly, courts in some
states have held that employers may take adverse action against
employees who test positive for drug use, regardless of whether the
employees have valid medical marijuana cards.
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Adding to the befuddlement, other states protect employees’ off-duty use
of medical marijuana, provided the employees are not under the influence
during work hours. In those states, employers cannot discipline employees
simply because they are medical marijuana patients or test positive
(although most states recognize exceptions to such prohibitions for certain
safety-sensitive positions). For example, a Massachusetts court held that,
despite an employer’s “zero tolerance” drug use policy, the employer could
not terminate an employee for failing a post-offer drug test as a result of
medical marijuana use. Likewise, a New Jersey appellate court recently held
that an employer had to accommodate an employee’s legal use of medical
marijuana during non-working hours. The buzz is that this case played a role
in prompting the New Jersey legislature to amend its Compassionate Use
Medical Marijuana Act to prohibit employers from taking adverse action
against employees based solely on medical marijuana use.

Marijuana Use for Recreational Purposes
Employers enjoy significantly more discretion in their approach
to employees’ off-duty recreational marijuana use. While several
jurisdictions— including Alaska, California, Colorado, Illinois, Maine,
Massachusetts, Michigan, Nevada, Oregon, Vermont, Washington, and
Washington, DC — have legalized recreational marijuana use, no state
law requires employers to provide a reasonable accommodation for their
employees’ off-duty use of recreational marijuana. Most state marijuana
laws expressly provide that they do not inhibit an employer’s ability to
enforce a zero tolerance drug policy. Employers in those jurisdictions
therefore may continue to discipline or terminate employees who
test positive for marijuana, even if those employees engaged in legal,
recreational marijuana use while off-duty.
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Looking Ahead
With increasing public acceptance of marijuana use, the legal
landscape is quickly evolving and employers should closely monitor
legal developments.
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Nevada and New York will restrict an employer’s ability to screen
job applicants for marijuana use. Effective January 1, 2020,
employers in Nevada are prohibited from failing or refusing to hire
a prospective employee because a drug screen reveals the presence
of marijuana. Similarly, after May 10, 2020, employers who operate
in New York may no longer require, as a condition of employment,
a prospective employee to submit to testing for the presence of
tetrahydrocannabinols or marijuana. While both laws are nuanced
and recognize exceptions for certain job positions, these laws are
noteworthy because they are the first to limit an employer’s ability
to drug test at the post-offer stage. Read more HERE.
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As of January 1, 2020, recreational marijuana use will be legal in
Illinois. The Illinois law explicitly reserves an employer’s rights to
maintain policies regarding drug testing and a “zero tolerance
or drug free workplace,” so long as those policies are reasonable
and applied in a nondiscriminatory fashion. Moreover, the
law protects employers against legal liability if they discipline
an employee on the “good faith belief” that the employee is
impaired while working. Read more HERE.
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In California, Governor Gavin Newsom signed into law AB 1291,
which requires companies with 20 or more employees to sign a
“labor peace” agreement with a union as a condition of keeping
their cannabis license. An employer that fails to demonstrate
that it has entered into a labor peace agreement within 60
days of hiring its 20th employee will automatically be denied a
state cannabis license. While this law is noteworthy because it is
the first to impose this mandate, the new legislation might be
challenged on the ground that it is preempted by the NLRA.

Employer Takeaways
Employers should kick off 2020 by reexamining their substance use
policies:
Review and distribute alcohol and substance use policies. Marijuana
legalization has created misconceptions about what is permitted in
the workplace. Employees may believe that because marijuana use
is legal under state law, they can ingest it during a break or show
up for work high. Distribute company policies to remind employees
that they are not permitted to use marijuana (or alcohol) during
work hours;
Consider whether, if at all, marijuana use will be permitted at work
social functions, such as the annual holiday party and distribute
clear communications about what is and isn’t copacetic.
Ensure drug-testing policies are applied in nondiscriminatory fashion;
Develop a policy regarding how to respond to employees’ requests
for a reasonable accommodation for legal medical marijuana use,
Employers in states that protect off-duty use of medical marijuana
should update their zero tolerance drug policies to reflect a
willingness to accommodate off-duty marijuana use for valid
medical reasons.
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Disability Accommodation
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Employers must make reasonable accommodations for qualified
individuals with disabilities, provided the accommodations would not
impose an “undue hardship” on the employer. A reasonable accommodation modifies or adjusts a job or an employee’s work environment
to enable a qualified individual with a disability to enjoy an equal employment opportunity or to perform the essential functions of a job.
Under current California and federal law, as an accommodation for
women transitioning back to work from maternity leave, employers
must provide a “reasonable amount of break time” to express milk.
Last year, through AB 1976, the California Legislature amended existing
accommodation provisions to provide an employee a location “other
than a bathroom” to express breast milk. The law encouraged, but did
not require, a permanent lactation location.
Employers, however, will have additional obligations and will be subject to new penalties for non-compliance at the start of the New Year.
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New Enhanced Lactation Accommodation Requirements
Effective January 1, 2020, California will impose additional, more onerous requirements for employers. Under SB 142, employers must:
Provide an employee the opportunity to express breast milk
“each time” the employee needs to do so.
Provide a lactation room that a) is not a bathroom, b) is in close
proximity to the employee’s work area, c) is shielded from view,
d) is free from intrusion while the employee is lactating, e) is
safe, clean, and free of hazardous materials, f) contains a surface
to place a breast pump and personal items, and place to sit, g)
has electricity or alternative devices to operate an electric or
battery-powered breast pump, and h) has access to a sink with
running water and a refrigerator suitable for storing milk.
Develop and implement a policy regarding lactation
accommodations that is made readily available to employees.
New Consequences For Noncompliance
The new law increases the penalty for noncompliance by deeming the
denial of lactation break time or the requisite space a violation of rest
period laws and imposing a $100 penalty per violation. In addition,
SB 142 contains an anti-retaliation provision. Though there are some
carve-outs—e.g., an undue hardship exemption for employers with
fewer than 50 employees—they are limited.

Employer Takeaways
Employers should carefully review their current procedures for providing
lactation accommodations; evaluate the designated space for lactation;
develop, revise, and/or implement a lactation policy that complies with
the new law; and include that policy in an employee handbook or set of
policies, and distribute it to new hires and employees inquiring about or
requesting parental leave. Failing to comply with SB 142 could result in
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steep penalties, as noted, and violations could further give rise to claims
for violation of the ADA, California’s Fair Employment and Housing Act,
and the Private Attorneys’ General Act.
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States and Cities Continue Passing Patchwork
Paid Family and Sick Leave Laws
Over the last few years, an increasing number of states and municipalities have adopted paid family leave or paid sick leave laws, requiring
employers to provide job protection, paid leave benefits to employees
experiencing an illness themselves, or to care for an illness or medical
issue experienced by a close family member. 2019 was a productive
year for proponents of these laws, and employers should note the
many changes coming down the pike in the protected leave space.
The following summarizes new laws adopted by several jurisdictions
relating to paid family leave.

California
On June 27, 2019, Governor Gavin Newsom signed Senate Bill 83 (SB
83), which extends employee paid family leave through California’s
State Disability Insurance program from 6 weeks to 8 weeks in any
12-month period. SB 83 goes into effect on July 1, 2020. Employees
may receive paid family leave benefits to (1) care for a seriously ill
child, spouse, parent, grandparent, grandchild, sibling or domestic
partner; or (2) bond with a new child, either through birth (within one
year of the child’s birth), adoption, or foster placement.

Connecticut
On June 25, 2019, Connecticut Governor Ned Lamont signed into law a
bill similar to Oregon’s, which entitles employees to up to 12 weeks of
paid leave for the birth or adoption of a child or to care for the illness
or other medical condition of the employee or a family member (the
definition of which is now expanded to include grandparents, grandchildren, siblings, and other family members not specified but equally
as close in relationship to the employee). The paid leave will be funded
through an employee payroll tax of .5 %. Under the new law, employee
contributions in the system are set to begin on January 1, 2021. Benefits under the new law will be payable effective January 1, 2022. The
law requires that employees returning from paid family leave must be
restored to the same or equivalent job position. The law also prohibits
retaliating against employees for exercising their leave rights.

Massachusetts
Massachusetts’s new paid family leave law went into effect September 30, 2019. The new law provides up to 26 total weeks of paid family
leave, 12 weeks of which may be used for the arrival of a new child or
a close family member’s serious health condition. A full 26 weeks may
be used for military-related caregiver leave, and up to 20 weeks may
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be used for an employee’s own medical leave. The program is paid for
through a payroll tax, currently at .75% (which may be adjusted yearto-year). Both employers and employees contribute a portion to cover
the .75% tax. Although the law went into effect in September 2019,
leave entitlement for employees does not commence until January
1, 2021. As with other paid family leave laws, employees returning
from paid family leave must be restored to the same or equivalent
job position. The law also prohibits retaliating against employees for
exercising their leave rights.
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New York
Effective January 1, 2019, New York’s paid family leave law took its
first of three supplemental increases in paid family leave benefits.
The New York law took effect in 2018 and initially provided 8 weeks
of paid leave, paying out up to 50% of an employee’s average weekly
wage. As of January 1, 2019, employees will receive 10 weeks of paid
leave, and up to 55% of their average weekly wage.
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Ultimately, by 2021, New York’s paid family leave law will provide up
to 12 weeks of paid family leave, paying up to 67% of an employee’s average weekly wage. As with other recent state paid family
leave laws, the New York law is funded through a payroll deduction.
Employees returning from paid family leave must be restored to the
same or equivalent job position. The law also prohibits retaliation
against an employee for exercising leave rights.

Oregon
In August 2019, OregonGovernor Kate Brown signed into law a version
of Oregon H.B. 2005, which gives employees 12 weeks of paid time off
to bond with a new child or to care for an ill family member (or the
employee’s own illness).
The paid family leave is funded through an insurance system whereby
employees pay into the system not to exceed 1% of their wages, and
employers with 25 employees or more also contribute a portion. The
rate at which employers and employees pay into the insurance system
will be set by the Oregon director of employment, with employers (those with 25 or more employees) paying 40% of the rate and
employees paying 60%. Employers may elect to cover the employee’s
portion as an employer-offered benefit.
The law requires that an employee’s health and wellness benefits
be maintained during the leave period, and prohibits employers
from retaliating against employees exercising their paid family leave
rights. Employees who return from paid family leave must be placed
in the same or equivalent position. The bulk of the law (including
eligibility for paid leave) does not take effect until January 1, 2023.
Payroll contributions commence January 1, 2022, and employers must
provide written notice of the new law and leave entitlement to
employees on January 1, 2022. Starting on January 1, 2025, employees will have a cause of action against employers for violating the
program. Employees may recover back pay, compensatory damages,
and punitive damages in such a lawsuit.
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There are still several unknown details about this new law. On September 1, 2021, Oregon’s Employment Department will issue governing regulations setting forth additional details and terms.
Washington
Washington State’s paid family leave law takes effect January 1, 2020,
with payroll contributions used to pay for the family leave system
having begun January 1, 2019. Under the law, up to 12 weeks of paid
leave may be taken for family or medical-related leave. An employee
is eligible for paid family leave if the employee works at least 820
hours in four out of the last five completed calendar quarters, or
the last four completed quarters immediately preceding the date on
which the employee exercises leave rights. The leave system is paid
through a .4% payroll contribution. Upon returning to work, employees must be placed in the same or equivalent job. The law also prohibits retaliation against an employee for exercising leave rights.
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Washington, D.C.
Washington, D.C. also passed a paid family leave law, which takes
effect in 2020, and with payroll contributions to pay for the paid family leave system commencing this month. Eight weeks may be used
for parental leave, 6 weeks may be used for family leave (i.e., leave
to care for the illness of a family member), and two weeks may be
used for an employee’s own medical leave. Upon returning to work,
employees must be placed in the same or equivalent job. The law also
prohibits retaliation against an employee for exercising leave rights.

Local Leave Laws
Several municipalities have also passed paid sick leave laws in recent
years. These laws entitle employees to paid time off to recover from
an illness or medical issue, or to care for a family member experiencing
an illness or other medical issue. Municipalities continue passing paid
sick leave laws at a furious clip. Although not an exhaustive list, municipalities that have passed such laws include Chicago (and surrounding suburbs under the independent Cook County sick leave ordinance),
Los Angeles, Oakland, San Francisco, San Diego, Berkeley, Santa Monica, New York City, Dallas, Austin, San Antonio, Minneapolis, St. Paul,
Duluth, and Seattle. The laws generally require that employers provide
employees a certain amount of paid sick leave, accumulated based on
the number of hours an employee works (for instance, 1 hour of paid
sick leave for every 40 hours worked). The laws also typically cap the
amount of paid sick leave an employee can accumulate in any calendar year, and set forth job protection and anti-retaliation provisions.
Employers should partner with their legal and HR teams to ensure
their policies align with state and local laws applicable to the states
and municipalities where they have employees. Likewise, employees should consult with payroll and tax professionals to ensure their
practices align with state payroll contribution requirements for the
states listed above. And overall, employers should continue monitoring federal, state and municipal laws regarding paid family leave, and
encourage their attorneys and HR professionals to set computer alerts
for legal updates in this fast-changing area.

62

|

Disability and Leave Law Update

|

US EMPLOYMENT LAW DIGEST

BAKER MCKENZIE

Arbitration
Data Privacy
Diversity & Inclusion
ERISA
Labor Relations
Legislative Updates
Restrictive Covenants
Wage and Hour
Cannabis in the Workplace
Disability and
Leave Law Update
Tech in the Workplace
Global Horizon Scanner
Key Contacts

TECHNOLOGY AND THE
MODERN WORKPLACE
BAKER MCKENZIE

US EMPLOYMENT LAW DIGEST

|

Technology and the Modern Workplace

|

63

Arbitration
Data Privacy
Diversity & Inclusion
ERISA
Labor Relations
Legislative Updates
Restrictive Covenants
Wage and Hour
Cannabis in the Workplace
Disability and
Leave Law Update
Tech in the Workplace
Global Horizon Scanner
Key Contacts

Ms. Robot Will See You Now
Technology that was once the stuff of science fiction is rapidly
expanding into the workplace, leaving regulators, courts, and
employers scrambling to keep up.

AI and the Job Interview
Sophisticated employers have begun using artificial intelligence
(AI) for candidate selection. As video interviews have increased in
popularity with both candidates (eliminates the need to travel for
interviews; video conferences tend to be less formal than face-toface interviews) and employers (screen candidates from anywhere;
no parking validation required), some employers have recorded video
interviews and used AI to screen the interviewees’ characteristics.
These AI systems may analyze a candidate’s facial movements, word
choice, and voice during the video interview to rank the candidate.
Other AI systems may scan resumes to rapidly select candidates based
on their education level, work experience, or other criterion.
Can employers use AI for these purposes without informing
applicants? Do such AI systems contribute to a more diverse
workforce by eliminating subconscious bias in hiring?
The answer, it seems, is 42. Or perhaps more relevant is the realization
that AI systems may not actually operate in a non-discriminatory
manner. One concern is the algorithms underlying the AI systems; if
the algorithms have built in bias because of imperfect programming
or programmer unconscious bias, the end result could very well be
discrimination. For example, if AI determines that candidates who land
their first job after a certain year are more likely to succeed with an
employer, AI might introduce bias toward younger candidates. Or if
AI determines that a company has in the past been more likely to hire
candidates with certain body characteristics commonly attributed to
a specific gender, companies could see a continuing pattern of gender
disparity in their hiring.
Reacting to these concerns, in May 2019, Illinois became the first
state to regulate the use of AI by employers. Under the Illinois
Artificial Intelligence Video Review Act (AIVR), employers that use AI
technology to evaluate and analyze video job interviews must take
these steps before requesting the video interview:
1. Notify the candidate before the interview that AI may be used
to analyze the video interview and consider the candidate’s fitness
for the position;
2. Provide the candidate with information before the interview
that explains how AI works and what general characteristics it uses
to evaluate the candidate; and
3. Obtain, before the interview, the candidate’s consent to be
evaluated by AI.
If the candidate consents, employers have additional responsibilities.
The AIVRA prohibits employers from sharing the candidate’s video
“except with persons whose expertise or technology is necessary
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in order to evaluate an applicant’s fitness for a position.” And upon
request from the candidate, the employer must delete the video
interview within 30 days. However, the AIVRA leaves questions
unanswered, such as what remedies are available for violations, if
any, and how detailed the employer’s explanation must be under the
second element (too bad there isn’t a fifth element in the AIVRA).
While Illinois is certainly a forerunner on this topic, other states are
sure to follow its lead.
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Using Biometric Data in the Workplace
The use of biometric data in the workplace is almost old hat by now,
and fingerprint, palm print, facial recognition, and photo tagging
technology is commonly used by employers. Some companies use
biometric data for security -- to gate access to restricted areas or
gadgets. Others use it for the more mundane -- such as recording
hours worked and cutting down on time theft.
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But governments and courts are saying “not so fast” to these
seemingly innocuous uses of biometric data. Just as with the use
of AI, several states and courts have addressed the need to regulate
individual privacy rights regarding biometric data. The California
Consumer Privacy Act (CCPA) is a comprehensive privacy law that
takes effect January 1, 2020, and imposes a wide range of new
requirements on the collection and processing of personal data of
California residents and employees. Under the new law, California
employees can demand that companies disclose what personal data
has been collected about the employees, and ask to have the data
deleted. Read more about which companies are covered by the CCPA
and requirements regarding California employees HERE.
Similarly, the Illinois Biometric Privacy Act (BIPA) is a privacy law
that regulates the collection, use, and retention of biometric data by
imposing procedural requirements on corporations that collect the
data (e.g., requiring notice and consent of affected persons). Persons
“aggrieved by a violation” of BIPA have a private right of action under
the statute and may sue for statutory remedies, including the greater
of actual or liquidated damages of $1,000 for negligent violations or
$5,000 for intentional or reckless violations. Recent cases in the Illinois
Supreme Court (Rosenbach v. Six Flags Entertainment Corporate et al.),
and the Ninth Circuit (Patel v. Facebook) have confirmed that plaintiffs
have standing to proceed with BIPA claims even without showing
actual harm. Read more about BIPA and these cases HERE and HERE.

Employer Takeaways
As the use of technology in the workplace continues its exponential
growth, employers who rely on such technology should map out
policies regarding the technologies’ privacy and use implications,
as well as closely monitor developments as more states and courts
enter the fray.
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1. Arbitration of Employment Claims Globally
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While the benefits of arbitration clauses in employment documents
with US employees are highly publicized and well known, arbitration
clauses with employees outside of the US (OUS) are much less
prevalent due to enforceability issues and administrative hurdles.
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Unlike in the US, where arbitration can often be quicker, limit
opportunities for appeal, and affords greater confidentiality, this
is not always the case OUS. In most OUS jurisdictions, arbitration
agreements or clauses executed at the inception of the employment
relationship and that require the employee to prospectively waive
their right to file a claim in local court are unenforceable. Often, the
labor tribunals or courts have exclusive jurisdiction over any disputes
arising out of the employment relationship.
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A few countries (e.g., Belgium, Denmark, Hong Kong, and Sweden)
enforce arbitration clauses for certain limited categories of employees
or claims. For example, in Belgium and Denmark, employers may be
able to secure a valid arbitration clause in an employment agreement
with a limited subset of managerial employees. Belgium also requires
that the employee earn above a certain threshold per year in order for
the arbitration provision to apply. Hong Kong only allows arbitration
for certain non-monetary disputes, but arbitration is not common in
practice since it may be slower and more expensive than litigation in
the court system.
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For a few jurisdictions where valid arbitration clauses are enforceable,
they usually are not recommended. For example, in Canada, the civil
court process typically involves the passage of time, so with civil
employment law claims, it is more beneficial for employers to go
to court than private arbitration as the additional time allows for
mitigation of damages. In addition, Canadian civil law cases have a
cost structure that allows the successful party to recover legal fees
from the unsuccessful party. Similarly, in Singapore, while the parties
may generally include provisions in the employment agreement
subjecting disputes to arbitration, arbitration proceedings are
generally longer and more expensive relative to court proceedings.
Further, while international arbitration bodies have often built up
expertise with a variety of commercial disputes, their familiarity with
employment matters is often lagging.
Regarding independent contractors, arbitration clauses in independent
contractor agreements should arguably be enforceable assuming
the contractor is properly classified under local laws. However, most
jurisdictions have strict rules regarding the proper classification of
service providers, and a misclassified independent contractor will be
able to file a claim in a labor court and seek protections under local
employment law.

BAKER MCKENZIE

US EMPLOYMENT LAW DIGEST

|

Global Horizon Scanner

|

67

Arbitration
Data Privacy
Diversity & Inclusion

2. Contingent Workforce Landscape
Outside the US: The Gig Isn’t Up

ERISA

The gig economy continues to be a hot topic in 2019. Misclassification
cases are increasingly common and lawmakers both in the US
and outside of the US (OUS) have tried to catch up with evolving
employment structures and the increasing use of non-employee
contingent workers, such as a contractors and third-party agency
employees. Some notable legal developments OUS include the
following:
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Taiwan: In April and May 2019, the Labor Standards Act was
amended to officially regulate “labor dispatch” arrangements (i.e.,
third party agency engagements). The amendments define the
concepts related to labor dispatch and regulate such arrangements
in several ways. For example, the labor dispatch workers cannot
be engaged on fixed-term contracts to make them easier to
terminate, the end user company can be jointly liable for the
agency’s failure to pay wages and occupational injuries suffered by
the dispatched workers, the end user company is prohibited from
interviewing and hand selecting dispatched workers, etc.
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Netherlands: The Dutch government is currently working on a
new law to replace the existing Deregulation of Labor Relations
Act, regarding misclassification. Until the new law takes effect, the
existing law is suspended, which means a company that engages
a misclassified contractor will generally not be obliged to reclassify
the contractor and rectify the unpaid taxes and social insurance
contributions. During this interim period, the authorities can
still enforce the law in case of malicious intent, although this is
difficult to prove in practice.
Spain: The new government has promised to increase scrutiny
of contingent workers, including establishing a plan to increase
the control over gig economy platforms. There has also been an
increase in enforcement actions in recent years, as gig economy
work structures become more prevalent.
United Kingdom: Changes to Taxation of Personal Services
Companies (PSCs): In the UK, companies often engage contractors
through the contractors PSC to mitigate misclassification risks.
Under current UK law, if the contractor would be an employee
if directly engaged by the company, the PSC is responsible for
withholding and social security obligations. As of April 6, 2020, the
company will be liable for such obligations if the contractor would
be an employee if directly engaged.
Mexico: On October 23, 2019, a new bill was introduced to
limit the subcontracting provisions under the federal labor and
social security laws. Under the draft bill, companies would only
be permitted to subcontract services that are not related to the
company’s primary business activity, and certain instances of
subcontracting are considered “sham” arrangements (e.g., when
the company’s primary activities are subcontracted) subject to
potential criminal liability. Depending on how the bill develops,
companies that operate under a dual corporate structure and/or
engage services from third party companies in Mexico may need
to make significant operational changes to comply with the bill.
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Although the law is still in flux, employers can take proactive steps to
stay ahead of the curve, such as:
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Assess the Legal Landscape: Periodically check for legal
developments on contingent workers, identify high risk and low
risk countries, and adjust future contingent workforce engagement
accordingly.
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Audit Current Contingent Workers: Is it advisable for companies to
audit contingent worker engagements in high headcount countries
(e.g., the 5 countries with the most independent contractors, and
the 5 with the most contingent workers) and determine whether
the engagement should be continued or reclassified (e.g., based on
current law and the penalties for non-compliance).
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Implement Protocols for Engaging Future Contingent Workers:
Develop a checklist and/or policy for when the company may
engage different types of contingent workers over direct
employees, and require approval from legal or management to
enter into such arrangements.
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Mitigate Risks: If the company will continue to engage contingent
workers, take steps to mitigate risks under local law. For example,
develop guidelines for engaging contingent workers, such as: avoid
providing employment benefits, directing and controlling the work
and integrating the workers into the company; and, in the case of
agency workers, limit involvement in hiring and firing decisions, etc.
By contrast, if the company will convert certain contingent
workers, work with a legal advisor to mitigate the risks of past
non-compliance. For example, contractors will often request back
payment of employment entitlements upon “conversion” to direct
employment, and wage and hour liabilities often cannot be fully
released.

3. Hot Topics in Diversity & Inclusion
for Multinationals
Outside the US, #MeToo remains relevant and continues to shed light
on the issue of workplace harassment and employers continue to see
an uptick in overall reports of harassment and workplace violence. In
response to the global #MeToo movement, in June 2019, the UN’s work
and labor agency, the International Labor Organization or ILO, adopted a
Violence and Harassment Convention designed to broaden protections
for workers against harassing and violent conduct in the workplace.
While not in force until 12 months after two Member States ratify
the Convention, the Convention is yet another signal to employers
to implement robust policies, procedures and trainings to combat
harassment and workplace violence and promote zero tolerance.
Despite less legislative movement outside the US with regards
to #MeToo, many legislative bodies have been busy developing
and passing new or more robust pay equity legislation designed
to combat the related issue of the gender pay gap. 2019 saw new
reporting requirements take effect in France, Spain, and Portugal.
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Employers in Ireland can also expect new reporting requirements to
take effect in the very near future as legislation similar to the UK
gender pay reporting requirements continues to wind its way through
the legislature. (Read more HERE.)

Arbitration
Data Privacy
Diversity & Inclusion
ERISA

The challenges for multinationals in the D&I space are myriad. In 2020,
we look forward to discussing these hot topics (and more) with you:

Labor Relations

Best practices for handling internal requests for diversity data;

Legislative Updates

What to watch out for when exporting US-centric D&I initiatives
globally;

Restrictive Covenants
Wage and Hour

How to navigate a diversity backlash and avoid the “echo
chamber” problem;

Cannabis in the Workplace

Mentorship v. sponsorship — what’s working;

Disability and
Leave Law Update

Effective support for employee resource groups;

Tech in the Workplace

Implicit bias and how to lead inclusively;
Equal pay and pay equity audits; and

Global Horizon Scanner

Moving the needle in a compliant way.

Key Contacts

4. Recognizing That Life Happens
The employee “wellness” industry has been growing in recent years,
and with increasing focus on mental health in the media, the availability
of technology to remind you when to breathe and evolution of laws
designed to encourage workers to have long and healthy careers,
employers are increasingly looking for ways to “make work, work”
for more of their employees. Whether by adopting new parent leave
programs that encourage a gradual return to work, extending family care
leaves to broaden the definition of family, or embracing flexible work
arrangements, 2019 saw an increased dialogue around the mutual benefit
of companies and their workforce in recognizing that “life happens.”
Spotlight on Increase in Benefits for Parents
A growing number of global companies, particularly those in the tech
industry, have introduced global programs to support new parents.
For example, several global companies have rolled out company-paid
leave programs to supplement an employee’s statutory entitlements
and/or gradual return-to-work programs aimed to help employees
return to work after giving birth or adding a new family member. The
latter programs typically reduce the number of days or hours a new
parent works in a week, without a corresponding reduction in pay,
after returning from leave. Of course, a proper introduction of these
programs requires employers to understand and address the myriad
of potential legal issues that can accompany them. For example,
these programs must often address how the participating employee’s
pay should be calculated during the leave or reduced working hours
period, how the program interfaces with the employer’s bonus
program which is often based on an employee’s eligible earning, how
the program interacts with local statutory leaves, how the pay should
be documented in paystubs or to the tax authorities, when the leave
or reduction in working hours period may be taken, etc. A failure to
address these issues can result in exposure for the employer, e.g.,
discrimination claims, or unanticipated results for the participating
employee, e.g., ineligibility for government benefits.
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5. GDPR Compliance Remains a Priority

Arbitration
Data Privacy

The GDPR may seem like yesterday’s (last year’s) news, but global
employee privacy compliance is more important now than ever, as
recent months have (finally) seen increased scrutiny of employee
privacy practices, claims and even fines from regulators for employers.

Diversity & Inclusion

The GDPR had arguably a rather anticlimactic start in May 2018
when it went into effect in Europe after much fanfare. Indeed,
even some of Europe’s data privacy regulators hailed the following
year a “transitional” year. However, data breach notifications grew
exponentially and by the end of 2019 we have seen a steady increased
flow of data subject access requests from employees as well as
complaints to the data protection authorities and claims. European
data subjects have enjoyed similar protections for many years, but the
spotlight put on data protection by the new and harsher framework
was seemingly seen across the globe, if not from space.

Legislative Updates

ERISA
Labor Relations

Restrictive Covenants
Wage and Hour
Cannabis in the Workplace
Disability and
Leave Law Update
Tech in the Workplace
Global Horizon Scanner

California followed suit with the CCPA and several other countries,
including Brazil and India, have either revamped or put on the fast
track their own legislation. Aligning with Europe on these matters
is good business for other countries. Japan obtained an “adequacy
decision” from the European Commission, meaning European data is
easier to share with Japan than it is with the US but also meaning
increased compliance expectations in Japan. The good news is fines
have thus far been concentrated at very large companies that were
already subject to previous regulatory scrutiny and orders, and are
focused on consumer data transparency, rather than employee data.
The bad news is that as data protection authorities adjust to the
new landscape, grow their budgets and hire more staff, they are
likely to turn to the “smaller fish” and most companies report they
are far from perfect compliance. Notably, by this summer, at least
one multinational employer, in response to a complaint, was fined
for using an inappropriate legal basis for processing employee data
and doing so in an unfair and non-transparent manner.

Key Contacts

Employer Takeaways
The increased scrutiny and activity in the data privacy landscape
coupled with strong evidence few companies are 100% compliant,
means your company should continue to improve its privacy practices
regarding all individuals whose data is processed, including employees,
who are now much more likely to use “access requests” under the GDPR
and comparable legislation to bolster claims, and as a negotiation tactic.
Employees across your organization (including those not in Europe)
should also receive continued training on what is expected of them
in terms of data protection requirements and safe data practices – in
order to mitigate risks of inadvertent violations and data breaches
(whether inadvertent or deliberate).
Compliance hotspots are in recruiting practices (including background
checks, which are largely hard to justify under the GDPR), employee IT
monitoring (including AI) and surveillance, ethics hotlines and reporting,
M&A related sharing and record retention. Think about whether
you need to audit these areas for privacy compliance (even if your
organization has made significant strides toward GDPR compliance).
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High Priority Issues:
The data protection authorities of many EU countries have
published draft whitelists and blacklists specifying which types
of data processing activities would trigger the need for a data
protection impact assessment (DPIA) in that country. Innovative
tracking and monitoring technologies (e.g., AI tools, biometric
entry controls) appear on these a lot, as do seemingly ancient
protocols such as CCTV and profiling practices (think recruitment
databases). Do we conduct a DPIA whenever required ahead of
processing employee data?

Arbitration
Data Privacy
Diversity & Inclusion
ERISA
Labor Relations
Legislative Updates
Restrictive Covenants

Revisit employee privacy notices to candidates, employees and
other workers to confirm they are local law compliant, accurately
reflect data transfer and sharing practices and the actual “legal
basis” for processing. Often multiple notices will be needed. Ask
yourself, do our existing privacy notices cover everything we do
with data?

Wage and Hour
Cannabis in the Workplace
Disability and
Leave Law Update
Tech in the Workplace

Continue to train employees on the importance of privacy
compliance including handling and sharing personal data and
actual or potential data breaches. Do your employees know what
to do if data is compromised and how fast they should do it?

Global Horizon Scanner
Key Contacts

Check employees’ data related obligations (in employment
contracts, policies). Do employees know what is expected of
them when handling other people’s data (including that of
customers, other employees, recruits, business contacts)?
Continue to incorporate GDPR principles into vendor
procurement processes and data sharing processes with vendors
and others, including in the M&A context. Do we have data terms
in place with each third party? Do we know what data they get
and what they do with it?
Review and revamp record retention policies. Are we keeping
data longer than we need it “just in case” or for US purposes that
cannot be justified in Europe or elsewhere?
Work with counsel to determine whether GDPR compliance
initiatives (and those for CCPA) may be leveraged in other
locations.

6. Key Update Impacting Non-Competes
Outside the US: UK Clarifies Blue-Pencil Test
In 2019, the UK Supreme Court specified under what circumstances
courts should adjust the content of a poorly drafted provision to make
it work (often referred to as blue pencil).
In Tillman v Egon Zehnder, the first employee competition case to be
considered by the United Kingdom Supreme Court in a century, the
UK’s highest court traced over a hundred years of UK jurisprudence
to clarify under what conditions an overly-broad non-compete clause
might be enforceable. In particular, the court analyzed the concept of
“reasonableness,” and its importance in drafting an enforceable noncompete restriction. The court also clarified the rules of construction
with a three-part test to determine when a non-compete restriction
should be reformed in order to be made enforceable. Applying such
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test, the Supreme Court found that the words “or interested” could
be severed from the contract in order to make the remaining portion
of the contract otherwise enforceable. Notwithstanding the reversal
of the Court of Appeal in this particular case, the UK Supreme Court
warned that courts must “continue to adopt a cautious approach” to
the reformation of “post-employment restraints.”

Arbitration
Data Privacy
Diversity & Inclusion
ERISA
Labor Relations
Legislative Updates

Background
Egon Zehnder Ltd (EZ) was the UK subsidiary of a Swiss company
and part of a worldwide group specialized in executive search and
recruitment. Mary Caroline Tillman (Tillman) first joined EZ in 2003 as
a consultant, and through successive promotions, reached the position
of Global Head for the Financial Services practice area by the time her
employment was terminated in early 2017. Clause 13.2.3 of the 2003
employment agreement (Agreement) signed by the parties provided
that Tillman would not “directly or indirectly engage or be concerned
or interested in any business carried on in competition with any of the
businesses of the Company or any Group Company” emphasis added.

Restrictive Covenants
Wage and Hour
Cannabis in the Workplace
Disability and
Leave Law Update
Tech in the Workplace
Global Horizon Scanner
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When separating from EZ early 2017, Tillman informed the company
that she intended to start work in May 2017 with a competitor of EZ,
Russell Reynolds. EZ applied to the High Court for an interim injunction
to enforce the non-compete. Tillman contended that the broad
language of the non-compete (specifically the words “or interested
in”) would effectively prohibit Tillman from holding even a minority
shareholding in any businesses competing with EZ, and was thus an
unreasonable restraint of trade. EZ argued that if the term in question
was indeed unlawful, the court should simply use its “blue pencil”
powers to sever it in order to save the non-compete. The High Court
found that the disputed wording did not prohibit Tillman from holding
shares in competing companies, and thus granted the injunction
without addressing the blue pencil issue. The Court of Appeal reversed
the injunction and found that the non-compete would effectively
prohibit Tillman from holding shares in competing companies. However,
the Court refused to sever the words from the rest of the clause in
order to save the remainder of the prohibition, arguing the offending
portion could not be severed since the clause was a single covenant.
Ultimately, this case made its way to the U.K. Supreme Court, who
restored the injunction previously granted by the High Court, subject to
the removal of the words “or interested.”

Three-part Test to “Blue Pencil” a Restrictive Covenant
The UK Supreme Court confirmed that the terms “or interested” did
mean holding even one share, and was an unreasonable restraint
on trade. More importantly, it clarified when a court in England
and Wales should save an otherwise valid non-compete clause by
severing the offending language. In doing so, the Supreme Court
settled a split of authority at the court of appeal level regarding
the rules of construction required to “blue pencil” or sever an
unenforceable provision or overbroad language and thus make the
remaining restriction enforceable. To do so, the court held that three
requirements had to be met: (i) there is no need to add to or modify
the wording of the remaining terms, (ii) the remaining terms continue
to be supported by adequate consideration, and (iii) the removal of
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the unenforceable provision would not generate any major change
in the overall effect of all the post-employment restraints in the
contract.

Arbitration
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Employer Takeaways

Labor Relations

Although the decision should give some relief to employers with
standard form contracts, the Supreme Court warns against employers
including overly broad non-competes hoping that a court would still
save it. Although the courts in England and Wales can remove words
from non-competes, no amount of “blue pencil” could save overly
broad language. Although the offending words in this case seem to
have been included in standard non-compete language throughout
the last century as the Court points out, moving forward, employers
would be well advised to revise their template non-competes and
remove “or interested.”

Legislative Updates
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Wage and Hour
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Disability and
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The UK Supreme Court also reminded employers that it considers that
“unreasonable parts of post-employment restrictions” are essentially
“legal litter,” which “cast an unfair burden on others to clear them
up,” and which the Court will keep in mind when allocating the
parties’ costs. Although the court removed the offending words (“or
interested”) from the non-compete agreement to make it enforceable,
it warned that companies should not deliberately frame or construct a
restriction in “unreasonably wide terms” and rely on a court to reform
the language to make the contract enforceable. Rather, a company
with an unreasonably broad restriction will continue to risk the entire
covenant being found void.

Key Contacts

7. New Working Time Tracking
Requirements in the European Union
The European Court of Justice (ECJ) recently established heightened
working time tracking requirements for EU Member States. Following
the decision, employers must track the actual hours worked by most
of their employees each day, and Member States must have in place
legislation to ensure employers comply with this requirement.
Heightened working time tracking requirements came into effect
on May 14, 2019, when the ECJ issued its decision in the Federación
de Servicios de Comisiones Obreras (CCOO) v. Deutsche Bank SAE
case. The case concerned a Spanish worker’s union, which sought a
declaration from the Spanish courts that its employer was required
to establish a system to record the amount of time worked each day
in order to ensure compliance with the daily rest, weekly rest and
maximum working time requirements of the EU Directive. At the time,
Spanish law only required employers to keep a record of overtime
worked by full-time employees, not their regular hours of work. The
Spanish court invited the ECJ to determine whether Spanish law
was sufficient to comply with the EU Directive, and, if not, whether
employers must set up systems to track actual hours worked each day.
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The ECJ held that in order to ensure the effectiveness of the rights
provided under the EU Directive, Member States must require
employers to establish an objective, reliable and accessible system
that keeps a daily record of time worked each day by each “worker.”
The ECJ took the position that absent a system for recording daily
working time, it is impossible to reliably determine the number of
hours worked or overtime hours, or when the work was performed.
Accordingly, the ECJ held that the federal law of the referring Member
State (Spain) was not sufficient to comply with the EU Directive,
because it did not require employers to track regular hours worked
each day for full-time employees.

Arbitration

However, the ECJ did not address what compliance should look like
in practice, and left several key questions for the Member States to
resolve. For example:

Cannabis in the Workplace

Data Privacy
Diversity & Inclusion
ERISA
Labor Relations
Legislative Updates
Restrictive Covenants
Wage and Hour

Disability and
Leave Law Update

The ECJ did not indicate which specific timekeeping systems
are sufficient to achieve compliance with the EU Directive,
and left it up to the EU Member States to determine the exact
arrangements for recording working time.

Tech in the Workplace
Global Horizon Scanner
Key Contacts

Neither the ECJ nor the EU Working Time Directive (EU Directive)
defines a “worker.” Accordingly, although the ECJ made no
exceptions for “exempt” employees, Member States can arguably
still exclude certain categories of employees as “exempt” from
their local working time regulations (e.g., top executives who are
not considered employees under local law).
Consequences for non-compliance are determined by Member State
law, and financial and criminal sanctions for timekeeping violations
can vary significantly by location. Generally speaking, failure to track
working time also makes it more difficult to defend against overtime
claims.
Following the decision, some EU Member States have updated their
working time tracking regulations to make any necessary updates.
For example, Spanish working time tracking laws were amended
and superseded on May 12, 2019 in anticipation of the ECJ’s decision.
Previously, employers were only required to track daily working hours
for part-time employees and any overtime performed by full-time
employees (but not regular working hours for full-time employees).
Now, employers must keep a daily record of all hours worked by
essentially all employees. Although this requirement applies to the
vast majority of employees, it does not apply to certain categories
of employees with special labor relationships (e.g., top executives).
However, further amendments to strengthen existing timekeeping
requirements are expected in other countries where employers are not
currently required to track daily working time under national law (e.g.,
Germany, Sweden, UK, etc.) in the near future.
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Employer Takeaways

Data Privacy

Given the law is still in flux, employers may be hesitant to take major
steps to comply with the new timekeeping requirements until the
Member States provide further guidance. Meanwhile, employers
can consider some of these steps to make a good faith effort at
compliance:

Diversity & Inclusion
ERISA
Labor Relations
Legislative Updates

Review timekeeping practices and assess whether they will comply
with existing Member State law and, if stricter, the EU working
time requirements.

Restrictive Covenants
Wage and Hour

Implement new timekeeping practices and policies as necessary,
such as the following measures:

Cannabis in the Workplace
Disability and
Leave Law Update

Leverage existing practices: companies may be able to leverage
timekeeping practices from other jurisdictions with onerous
timekeeping requirements, such as Japan, for use in the EU.

Tech in the Workplace

Implement/update timekeeping software: many companies are
using timekeeping software to comply with the new timekeeping
requirements. There are numerous options, including bespoke
configurations of existing software, mobile applications, etc. The
software should allow employees to record working time and rest
time in detail, including the start and end times of any breaks
throughout the day.

Global Horizon Scanner
Key Contacts

Facilitate contemporaneous reporting: employees should report
their effective working time, rest breaks, overtime, etc., in “real
time” (i.e., day of) to the extent possible, to avoid inaccuracies
caused by retroactive reporting.
Implement timekeeping and overtime policies: explain how to track
working time and rest time. Define overtime and remind employees
of the necessary approvals before overtime can be performed.
Implement a timekeeping compliance system: Regularly check
working time records to confirm compliance and promptly
follow-up with employees to address any issues. Assign such
responsibilities to local managers.
Use local law mechanisms to limit overtime risks: Employers
can use local overtime or working time arrangements to limit
overtime risks. For example, in the UK, employees can “opt out”
of the weekly working time limit of 48 hours. The company is still
required to track working time for such employees, but employees
who “opt out” are less likely to bring overtime claims.
Check for updates: Periodically check for legislative updates on
working time tracking requirements in EU Member States. Further
adjust timekeeping practices as necessary.
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competing in the global economy.
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70 years, enables our 13,000 people to understand
local markets and navigate multiple jurisdictions,
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to instill confidence in our clients.
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