Asia Pacific Employment & Compensation Quarterly Update
Quarter 1: 2020
Introduction
Our APAC Employment & Benefits Team are pleased to provide you with the first quarterly update for 2020 highlighting key changes in employment
laws across the APAC region. For further changes on the horizon in 2020, please see The Global Employer Magazine: 2020 Horizon Scanner.
Employers this quarter have largely been focused on responding to the outbreak of COVID-19 across the globe. Please refer to our dedicated
Coronavirus Resource Center which includes COVID-19 related updates.
We hope you find these resources useful.
Stay safe,
Michael Michalandos
Head of Employment & Compensation Group, Asia Pacific
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AUSTRALIA
Whistleblowing policy requirement effective 1 January 2020
IN BRIEF
On 1 July 2019, the Treasury Laws Amendment (Enhancing Whistleblower Protections) Act 2018 came into force, broadly expanding the scope of whistle-blower protections
in Australia (New WB Laws). The legislation protects certain eligible whistle-blowers who disclose matters concerning "misconduct" or an "improper state of affairs" to an
"eligible recipient". An eligible recipient includes a company officer. An eligible whistle-blower is entitled to anonymity, immunity from certain actions, and protection from
victimisation. Penalties for breaching provisions of the New WB Laws are significant.
In addition to complying with the New WB Laws, from 1 January 2020 certain companies are required to have and make available to their employees and officers a
whistleblowing policy that complies with the requirements set out in recently enacted section 1317AI of the Corporations Act 2001 (Corporations Act).
Recommended action
Employers must ensure that if they are a public company, a large proprietary company or a proprietary company that is a trustee of a registrable superannuation entity, they
have in place an adequate whistleblowing policy in compliance with the legislation.
It is also important that companies provide training to "eligible recipients" of whistleblowing complaints and managers who may need to manage the investigation of these
complaints. Eligible recipients include company officers.
Legislative changes to paid parental leave
IN BRIEF
The Paid Parental Leave Amendment (Flexibility Measures) Bill was announced on 6 February 2020 and will come into force on 1 July 2020.
 The legislation will provide for a non-flexible paid parental leave period of up to 12 weeks (60 week days), which must be taken in the 12 months following the birth or
adoption of a child.
 A flexible paid parental leave period of up to six weeks (30 week days) can then be taken any time after the initial 12 week period but must be used within two years of the
birth or adoption of the child.
 The rules covering the initial period of 12 weeks of paid parental leave will be the same as for the existing 18-week entitlement.
Recommended action
Employers will need to review existing parental leave policies to ensure that they meet these minimum requirements.
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Australia
Parental leave - amendments for employees working in hazardous jobs
IN BRIEF
 On 17 October 2019, the Paid Parental Leave Amendment (Work Test) Bill 2019 (Cth) (Bill) was passed by both houses of the Australian parliament. The Bill was assented to on
28 October 2019, and commenced on 1 January 2020. The Bill amends the Paid Parental Leave Act 2010 (Cth).
 The Bill introduces changes to the work test for workers in dangerous jobs. Under the new Bill, pregnant women in industries that do not have safe job alternatives will be
able to bring forward their "work test period". Examples of such industries include miners and jockeys.
 The previous test required women to have worked for at least 10 of the 13 months immediately prior to giving birth or adopting. The new test allows the 13 month period
to run up until the time the pregnant employee ceased to work due to the hazards of her employment and the subsequent risk to the pregnancy.
 The Bill also makes it easier for parents to split their paid parental leave into blocks. Parents will be able to have a gap of up to 12 weeks between two working days and
still meet the test. Under the current laws, this gap was capped at eight weeks, which prevented parents in irregular employment from accessing paid parental leave.
Recommended action
Employers will need to be aware of the greater flexibility afforded to some parents in respect of paid parental leave.
Annualised salary modern award changes
IN BRIEF
As part of the Fair Work Commission's (FWC) ongoing review into the effectiveness of modern awards, new obligations have been introduced in respect of the payment of
annualised salaries to certain award-covered employees. These changes will impact employers in the professional services industry, amongst others.
Certain changes came into effect on 1 March 2020:
 Changes to conditions with which an employer must comply when paying annual salaries as a mechanism to absorb and thereby opt out of the payment of overtime,
loadings, allowances, and penalties under a modern award.
 Changes made to 23 modern awards, and include new obligations regarding what employers need to communicate to employees.
 The new annualised salary award terms are very prescriptive and include a number of administrative requirements e.g., to keep records of start and finish times and unpaid
breaks. They require existing employees to be notified about the changes to the awards.
Recommended action
Whilst changes to employers' practices will likely be needed to comply with the new annualised salary clauses, we would also caution employers to take the time now to look
back over any modern award covered employees who are paid an annualised salary to assess whether any underpayment liability is likely to have occurred.
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Australia
Review on taxation of employee share schemes on government agenda
IN BRIEF
Treasurer Josh Frydenberg MP directed the Standing Committee on Tax and Revenue to review the tax treatment of employee share schemes. Interested persons and
organizations may make a submission addressing the terms of reference by 28 May 2020.
Employee shares or options are often offered by start-up companies as an incentive to its employees in lieu of high cash salaries. Currently, there is a 10% cap on individual
staff options and employees' shares are subject to tax. Technological entrepreneurs have lobbied for this tax review, citing healthy employee share schemes as crucial in the
success of certain global tech giants.
Recommended action
Although no changes have been made, employers are advised to watch out for developments in this area.
Full Court reverses Federal Court's decision to relieve employees of confidentiality obligations to aid in litigation
IN BRIEF
In the case of Zantran Pty Limited v Crown Resorts Limited [2019] FCA 641 (promulgated in July 2019), the Federal Court set aside the confidentiality obligations of several
employees to aid a private litigant prepare for their case in trial. Justice Murphy of the Federal Court of Australia Act 1976 justified that the Court may act in a way that "best
promotes the overarching purpose of facilitating the just resolution of disputes according to law and as quickly, inexpensively and efficiently as possible".
The Full Court reversed this earlier this year, stating that while courts must ensure that disputes are resolved as efficiently as possible, they do not have blanket authority
to arbitrarily revoke or interfere with the substantive rights of parties absent a showing that a confidentiality obligation is void or unenforceable and "actually interferes
adversely with the administration of justice". In this case, the Full Court pointed out that the lead plaintiff outright sought for an order to relieve the employees of their
confidentiality obligations, without demonstrating that the obligations were void or unenforceable. The lead plaintiff also had three other procedural options to compel the
witnesses to testify but did not avail itself of such remedies.
Recommended action
While the Full Court's decision protects private businesses' contractual agreements with their employees, employers must take caution not to give cause for such
confidentiality clauses to be declared void or unenforceable. Further, employees may still be compelled by court process to divulge required information.
Case information
Crown v Zantran Pty Limited [2020] FCAFC 1
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Australia
Religious discrimination bill feared to have substantial impact on employment opportunities
IN BRIEF
A second draft of the Federal Religious Discrimination Bill (Bill) was released on 10 December 2019.
The original 2019 draft Bill generally prohibited discrimination on the ground of religious belief or activity in specified areas of public life. Clause 10 of the original draft
Bill provides the much-debated exception: that a "religious body does not discriminate against another person under this Act by engaging in conduct in good faith that
may reasonably be regarded as being in accordance with the doctrines, tenets, beliefs or teachings of the religion in relation to which the body is conducted". In essence, a
religious body may refuse to render services to, or refuse to accept, students/workers/patients (as appropriate) if it violates their beliefs. A religious body may include an
educational institution, charity or any other body that is conducted in accordance with the tenets of a particular religion. An exception to this protection is if an institution
conducts commercial activities such as providing goods, services or facilities to the public for a fee consideration, in which case it has no ground to refuse its services/
employment to persons who do not share the same beliefs.
Notably, in the explanatory memorandum to the original draft Bill 2019 released by the Australian government, religious hospitals and aged care facilities were not classified
as religious bodies because they render commercial services to the public. Hence, a religious hospital cannot refuse to render services to a patient on the basis of such
patient's religious belief or activity.
In the second draft of the Bill however, the Bill expands its protections to statements of religious belief, medical services, employment, social media, schooling,
accommodation, camps and conference sites. It now contains provisions allowing religious hospitals, aged care facilities and accommodation providers such as retirement
homes to discriminate against staff in order to "preserve the religious ethos" of such institution. Schools, hospitals, accommodations, may now legitimately restrict admission
to students, staff, patients or members who hold or engage in a particular religious belief.
Regulation of employees' speech
The original draft of the Bill sought to prevent employers from creating workplace rules that would restrict the employees' social media activities which express their
religious beliefs. The second draft Bill clarifies that employers may still regulate employees' activities, speech and conduct when the same are connected to their work, e.g.,
office events.
Recommended action
This Bill is still evolving, with various opposing stakeholders engaged in the policy debates. Employers however must carefully monitor this developing Bill. Once
implemented, this may give rise to worker displacements and an increase in claims for unlawful discrimination.
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Australia
Superannuation Amnesty
IN BRIEF
On 24 February 2020, the Treasury Laws Amendment (Recovering Unpaid Superannuation) Bill 2019 (Superannuation Guarantee (SG) Amnesty Bill) passed both houses of
Parliament. The Bill received Royal Assent on 6 March 2020.
The Bill amends the Income Tax Assessment Act 1997 and the Superannuation Guarantee Administration Act 1992 and provides for a one-off amnesty (SG Amnesty) to encourage
employers to rectify historical non-compliance with their superannuation guarantee (SG) obligations.
Where an employer pays an outstanding SG charge or superannuation contribution (or rectifies an underpayment) during the Amnesty Period (see below) and certain
conditions are met:
 the employer can claim a tax deduction to offset the SG charge and
 the employer will not be subject to any penalties or administrative fees which are usually applied to late and non-compliant payments.
The beneficial treatment provided by the SG Amnesty covers the period starting on 1 July 1992 and all subsequent quarters up to, and including, the quarter starting on 1
January 2018 (ending 31 March 2018) (Amnesty Period). Further, payments of the SG charge for the period 24 May 2018 to 7 September 2020 will be tax deductible.
Recommended action
Employers should take this opportunity to:
 check that they have correctly calculated SG contributions on all ordinary time earnings paid to employees (and not just base salary)
 consider whether workers who have been classified as contractors should be treated as deemed employees who are entitled to receive SG contributions and
 follow up with the Australian Taxation Office (ATO) if a disclosure that should be eligible for the SG Amnesty has already been made and you do not hear anything from
the ATO.

This quarterly update covers the period 1 January to 31 March 2020. This publication does not serve as legal advice. Please consult with legal counsel accordingly.

7

PEOPLE'S REPUBLIC OF CHINA
Please see this link to our China quarterly update for government measures in light of COVID-19.

PRC lifts restrictions on wholly foreign-owned HR service companies
IN BRIEF
In early January 2020, to echo the latest changes made to the PRC Foreign Investment Law, the Ministry of Human Resources and Social Security amended three regulations
and lifted previous restrictions that prohibited foreign investors from setting up wholly foreign owned HR service companies in China.
The main changes include:
 Abolishing the restriction on foreign investors from setting up wholly foreign-owned HR service companies in China. In the past, foreign investors (excluding Hong Kong,
Macao and Taiwan investors) were required to form a joint venture with a local Chinese company in order to provide HR services in China. What this meant in practice was
that many foreign investors used their Hong Kong, Taiwan or Macao registered subsidiary to act as the direct investors.
 Cancellation of the capital restriction such that in joint ventures, the foreign investors' investment ratio should not be lower than 25% and the Chinese investors' ratio
should not be lower than 51%
 Cancellation of the requirement that in a joint venture, both the foreign and Chinese investors should have at least three years' experience in the relevant business field
 Simplification of government approval procedures for establishing foreign invested human resources companies and cancellation of many restrictions on establishment of
branches, increase or decrease of registered capital, share transfer and change of shareholder
The changes above are expected to stimulate foreign direct investment in the HR service field and attract more foreign headhunters and employee benefit vendors into the
China market.
Recommended action
Going forward, foreign investors in the HR service field will have more flexibility in managing their business presence in China and will no longer be restricted by the
complexity of setting up joint ventures. The changes may also lead to companies that have already set up joint ventures in China considering whether to change their
corporate structure in the future. The changes will further enable multi-national HR service providers to better align their business management in various jurisdictions, as
they will have more control over their China operations.
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People's Republic of China
Ministry of Human Resources and Social Security issues notice on electronic employment contracts
IN BRIEF
On 4 March 2020, the Ministry of Human Resources and Social Security (MOHRSS) issued a notice on concluding electronic employment contracts. The MOHRSS notice
explicitly confirms that an electronic employment contract can be valid, provided it complies with requirements including the electronic signature requirements.
According to the MOHRSS notice, an electronic employment contract is valid if:
(i) The employer and the employee mutually agree to conclude a written employment contract in electronic form
(ii) The parties use data messages which can be regarded as written and electronic signatures which are reliable under the Electronic Signature Law and other regulations
(iii) The employer ensures that the generation, transmission, and storage of the electronic employment contract meet requirements stipulated by the Electronic Signature
Law and other regulations, and ensures that the electronic employment contract is complete, accurate, and not tampered with
(iv) The electronic employment contract complies with general requirements for an employment contract under the Employment Contract Law.
Prior to the issuance of the MOHRSS notice, it was unclear whether an electronic signature could be validly used to sign an employment contract. The Electronic Signature
Law stipulates that an electronic signature is generally valid (except for certain types of documents), and does not explicitly prohibit applying electronic signatures to
employment-related documents. On the other hand, the Employment Contract Law arguably indicates that an employment contract should be signed with a wet signature,
since each party is meant to hold one copy of the agreement. This MOHRSS notice now makes it clear that an electronic employment contract can be valid.
Notwithstanding the above, there are still serious practical issues with using electronic employment contracts. In case of disputes, the burden of proof is on the employer to
prove the validity of the electronic employment contract. Criteria to determine the validity of an electronic signature are very technical under the Electronic Signature Law.
In practice, courts may look into whether the electronic signature was certified by an electronic certification service provider recognized by the relevant PRC government
authority (e.g., the electronic signature has been certified using a CA digital certificate). We are aware of some cases where the court has recognized the validity of using
electronic signatures for employment-related documents, but such cases are still relatively rare at the moment. Some courts are generally sceptical about the reliability of
electronic signatures. In addition, during labor audits or when reviewing applications for work injury insurance claims, oftentimes local labor officials will insist on seeing hard
copy employment contracts with wet signatures.
Last but not least, the MOHRSS notice was issued in response to an inquiry from the Beijing Human Resources and Social Security Bureau regarding using an electronic
employment contact during the period of epidemic prevention and control. The general understanding is that the application of this MOHRSS notice is not limited to periods
of epidemic prevention and control but this point is not entirely clear. Employers will need to observe judicial practice on this issue in the future.
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People's Republic of China
Recommended action
Due to the uncertainty of the application of the notice, current market practice is that wet signatures are still being used by companies to execute employment-related
documents, in particular, employment contracts. We anticipate, however, that using an electronic signature / form for employment-related documents will become more
widespread in China and this latest MOHRSS notice provides clearer guidance on this issue. Companies may consider using electronic employment documents, but should
evaluate / manage the legal risks as well as assessing costs before doing so.
China takes steps to reduce employer’s contributions to disabled persons’ protection fund
IN BRIEF
China has introduced measures to reduce employer contributions to the disabled persons’ protection fund (Fund). On 27 December 2019, six government authorities, including
the National Development and Reform Commission and the China Disabled Persons’ Federation, jointly issued a notice on Improving Disabled Persons’ Protection Fund System
and Promoting Employment of Disabled Persons. On 31 December 2019, implementing rules in support of the notice were issued by the Ministry of Finance.
Employers who do not employ the minimum quota of disabled persons (as a percentage of their total workforce) generally must contribute to the Fund. According to the
notice and its implementing rules, employer contributions to the Fund will be reduced in the following ways:
1.

Application of different discount rates to the collection of the Fund: Starting from 1 January 2020 to 31 December 2022, (i) 50% of the due amount of the employer
contributions to the Fund shall be collected if the number of disabled employees employed by the employer accounts for 1% or above of the total number of employees
but less than the minimum threshold provided by the local government; (ii) 90% of the due amount of the employer contributions shall be collected if the number of
disabled employees employed by the employer accounts for less than 1% of the total number of employees; and (iii) employers with no more than 30 employees are
exempt from making contributions to the Fund.

2. Reduction in employer contributions by adjusting base amount formula: An employer's contributions to the Fund are generally calculated based on the average annual
salary from the previous year of all its employees (base amount). The base amount is subject to a local cap (for the purpose of calculating employer contributions) of
200% of the "local average annual salary". Before the notice, this "local average annual salary" generally referred to the local average annual salary of employees working
in public companies. The new notice provides, however, that "local average annual salary" should be calculated as the weighted average of the local annual salary of
"employees working in public companies" and "employees working in private companies". The effect is that this new calculation formula will lower the local average
salary because employees working in private companies on average earn less than those working in public ones. With the decrease in local average salary, the cap will
correspondingly decrease, and an employer’s contribution amount can be reduced if its base amount is higher than the cap.
3.

Clarification on the number of disabled dispatch employees: Employers who engage disabled dispatch employees may reach an agreement with the labor dispatch agency
on which party will count the number of disabled dispatch employees into its total disabled employee number and total employee number. A disabled dispatch employee
can only be counted into one party’s headcount, and cannot be included in both parties' headcount.

Recommended action
These policies reveal an easing on employer financial contributions to the disabled persons’ protection fund, which is particularly relevant in a slowing economy. Employers should
review these newly issued policies and any forthcoming national and local policies to ensure they are making the correct disabled persons’ protection fund contributions.
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People's Republic of China
Shanghai, Jiangsu, Zhejiang and Anhui provide joint guidance on controversial labor questions
IN BRIEF
On 30 December 2019, the Jiangsu Province Labor Arbitration Committee issued Meeting Minutes on Controversial Issues Concerning Ruling on Labor Dispute Cases in Three
Provinces and One Municipality in Yangtze River Delta Area. This covers the consensus reached among the labor authorities, high courts and labor arbitration committees of the
Shanghai Municipality, Jiangsu Province, Zhejiang Province and Anhui Province (known as the Yangtze River Delta Area) to provide consistent guidance to the courts and labor
arbitration committees in the Yangtze River Delta Area when ruling on labor dispute arbitrations. The minutes are the first interprovincial judicial guidance in China and will
likely influence how local judges and labor arbitrators handle labor disputes in the Yangtze River Delta Area.
Key highlights from the minutes include guidance on:
 The limitation period for claims for compensation for accrued but unused annual leave
 Double salary claims for failure to sign a written employment contract with an employee within one month of the commencement of employment. Under
this guidance, no double salary is payable provided that (i) the employer has evidence showing that it has proactively tried to fulfill its obligation to sign the written
employment contract with the employee but the employee has refused to sign it; (ii) the employee has deliberately caused the employment contract not to be signed by
taking advantage of his/her particular job position; or (iii) the employer is unable to conclude the written employment contract with the employee in a timely manner due
to another objective reason.
 The enforceability of a fixed-term employment agreement. If an employee meets the conditions for an open term employment contract but instead signs a fixed
term employment contract, the fixed term contract is valid unless the employee can prove the contract was signed as a result of fraudulent misrepresentation, coercion
or duress caused by the employer. However, it is unclear under the minutes if the employee can still unilaterally demand an open-term contract before such fixed-term
employment contract expires.
 The employer's right to unilaterally adjust employee's position pursuant to business needs. In addition to an employer's right to unilaterally adjust an employee's
job position pursuant to the statutory grounds under Article 40.1 (i.e., employee unable to resume original role upon expiration of medical treatment period) and 40.2
(due to performance reasons), an employer may also adjust the employee's job position pursuant to a relevant company policy or pursuant to a clause in the employment
contract. Furthermore, in the absence of a relevant company policy or clause in the employment contract, the employer may still unilaterally adjust an employee's position
if it is so required due to business operational reasons. Such a unilateral adjustment shall be considered as valid and binding on an employee, provided the employer does
not negatively change the employee's remuneration or other employment terms.
 An employer's right to dismiss employee for misconduct in the absence of clear policy. If an employee violates the laws, administrative regulations or labor
discipline rules that the employee must comply with and the breach seriously affects the business operations or management order of the employer, an employer is
entitled to summarily dismiss the employee. If the employee subsequently claims for wrongful termination based on the argument that the relevant company policy or
the employment contract does not clearly cover the wrongdoing, or the relevant company policy has not been duly adopted by the employer, such argument should be
considered to be invalid.
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People's Republic of China
Recommended action
Companies operating in Shanghai, Jiangsu, Zhejiang and Anhui should welcome this guidance for the clarity and consistency it brings on controversial labor dispute issues
in the Yangtze River Delta Area. Employers will also in particular welcome how the guidance has addressed certain matters such as the right of the employer to unilaterally
adjust the employee's position in certain circumstances pursuant to business needs or the possibility to dismiss the employee based on the employee's misconduct without
clear supporting company policies. Note these meeting minutes were issued by the Jiangsu Province Labor Arbitration Committee, copying (and not jointly issued by) the
labor authorities, high courts and labor arbitration committees in the Yangtze River Delta Area. It remains to be observed as to whether this joint guidance will be followed in
practice by the courts/labor arbitration committees.
Guangzhou issues guiding opinion on employment disputes
IN BRIEF
In December 2019, The Guangzhou Employment Dispute Arbitration Commission and the Guangzhou Intermediate People's Court (the highest court in Guangzhou) formulated
opinions on certain employment issues (Opinions), in order to ensure consistency in the application of the law by arbitrators and judges.
Some of the more interesting guidance in the Opinions include the following:
 Where an employer ends the employment contract with a female employee during her pregnancy, confinement, or nursing period on the grounds that the employer
(i) is declared bankrupt in accordance with law
(ii) has its business license revoked
(iii) is ordered to close or deregister, or
(iv) decides on early liquidation,
the employer should pay the female employee benefits relating to her pregnancy, confinement, or nursing period in a lump sum. It is unclear, however, what benefits this
is referring to and whether this means that full salary for the employee's remaining pregnancy, confinement and nursing periods must be paid out in a lump sum.
 Where an employer clearly specifies a certain educational degree, work experience, etc. as job entry requirements, and the employee is dishonest or lies in the job
application about fulfilling such requirements, the employer has the right to insist that the employment contract is null and void, unless the employer does not take action
within a reasonable period of time. It is unclear within what time period the employer may end the employment contract due to employee's dishonest acts or whether this
time period can be extended if employer was originally unaware of the dishonest acts and only discovered them later.
 A dispatched employee (i.e., an employee indirectly hired through a staffing agency) who is unlawfully returned by the host company to the staffing agency is not entitled
to reinstatement in the host company. However, during the time the employee is not re-dispatched after being returned unlawfully, the host company and the employing
entity should jointly pay the employee the level of pay he / she received immediately prior to being returned.
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People's Republic of China
 In a mass layoff situation, if the employer meets the criteria for the number of employees affected by a mass layoff as required by law, explains the reasons for the layoff
to its labor union or to all the employees 30 days in advance, and reports the lay off to the local labor supervision department, it is unlikely that a wrongful termination
claim by employees will be sustained solely on the ground that the employer has failed to file an official mass layoff "recordal". In other words, simply reporting the lay-off
to the labor bureau, rather than a full-fledged recordal filing, will suffice.
 An employee can unilaterally terminate the employment contract and demand a severance payment if the employer alters the pay structure of the employee, lowers the
basic pay standard, or unilaterally raises the standards of performance-related pay, bonuses, etc. to such a degree that the employee is adversely affected.
Recommended action
The Opinions reflect a concerted effort made by the Guangzhou Employment Dispute Arbitration Commission and the Guangzhou Intermediate People's Court to unify their
standards of application of law in addressing certain employment issues. Employers should be aware of the Opinions since they cover a wide spectrum of employment law
matters such as benefits for pregnant/nursing female employees, probation periods, job entry requirements, labor dispatch, mass layoffs, and unilateral pay adjustments.
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HONG KONG
Bill amending Sex Discrimination Ordinance includes protection of breastfeeding women from harassment
IN BRIEF
The Sex Discrimination (Amendment) Bill 2020 (Bill) was gazetted by the Hong Kong Government on 31 January 2020. The Bill has yet to come into force.
The main changes to the Sex Discrimination Ordinance (SDO) introduced by the Bill are:
 Expansion of the SDO to cover harassment of breastfeeding women
 Defining "harass" to include both sexual harassment and harassment of breastfeeding women
 Inclusion of a new section to the SDO which sets out the meaning of harassment of a woman on the ground that the woman is breastfeeding
 Replacing references to "sexual harassment" and "sexually harass" in the SDO with "harassment" and "harass" such that the relevant provisions apply in relation to both
sexual harassment and harassment of breastfeeding women.
Recommended action
If the changes to the SDO are made, employers should provide training to HR, managers and other employees to ensure they are aware of these new changes.
Employers may also consider updating their equal opportunities/anti-discrimination policies to expressly state that harassment of breastfeeding females is prohibited and an
explanation of the meaning of harassment of a breastfeeding woman.
Statutory maternity leave to be increased from 10 weeks to 14 weeks
IN BRIEF
The Employment (Amendment) Bill 2019 (Bill) was published in the Gazette on 27 December 2019 but has yet to be passed.
The main changes to the Employment Ordinance (EO) proposed by the Bill are as follows:
 Increase of statutory maternity leave from 10 weeks to 14 weeks
 The additional four weeks’ maternity leave pay is also calculated as 80% of the employee’s average daily wages, but there is a cap of HKD 36,822 per employee for
the additional four weeks' leave pay. (The current proposal is that statutory maternity leave pay for the additional four weeks will be funded by the Government. The
employer will need to pay the employee first on the employee's normal pay day and then seek reimbursement by way of an administrative scheme.)
 Shortening the period of pregnancy in the definition of 'miscarriage' from 28 weeks to 24 weeks (which means that a female employee whose child is incapable of survival
after being born at or after 24 weeks of pregnancy may be eligible for statutory maternity leave if other conditions are satisfied).
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 Allowing a certificate of attendance to be accepted as proof in respect of an employee's entitlement for sickness allowance for a day on which the employee attends a
medical examination in relation to her pregnancy. The Bill sets out the requirements for a certificate of attendance for a medical examination in relation to a pregnancy and
who may issue the certificate.
Recommended action
If these changes come into effect, employers will need to ensure that women receive at least the statutory minimum maternity leave and pay entitlements under the EO.
Employers may need to update their maternity leave policies accordingly.
Government considers amending the Personal Data (Privacy) Ordinance (PDPO)
IN BRIEF
On 20 January 2020, the Constitutional and Mainland Affairs Bureau published a paper (LC Paper No. CB(2)512/19-20(03)) (Review Paper) for discussion at the Legislative
Council Panel on Constitutional Affairs meeting.
The Review Paper does not propose a complete redraft of the PDPO. Instead, it focuses on six key proposals:
1. mandatory data breach notification mechanism
2. requirement for a data retention policy
3. introducing the ability for the PCPD to impose direct administrative fines
4. regulation of data processors
5. expanding the definition of personal data
6. regulating the disclosure of other data subjects' personal data.
Whilst the Review Paper proposes certain "GDPR-like" elements, many of the proposals are in response to specific data privacy issues in the digital age that have arisen locally
in Hong Kong (in particular, data security breaches and an increase in doxxing cases).
Of particular interest to Hong Kong businesses is the proposal for the Privacy Commissioner to have more "teeth" and the ability to directly impose administrative fines
"linked to the annual turnover of the data user": this follows the approach under the EU GDPR where regulators can issue fines of up to EUR 20 million or 4% of global annual
turnover (whichever is higher). The Government is also considering legislative amendments which would give the Privacy Commissioner statutory powers to request the
removal of doxxing content from social media platforms and websites, as well as the power to carry out criminal investigations and prosecution.
Please see our separate client alert on this topic.
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Recommended action
Employers in Hong Kong who have not updated their privacy programmes to a higher global standard, will have greater compliance requirements to meet (in particular on
data breach and data retention) if the PDPO is amended to implement the changes outlined in the Review Paper.
Employers should therefore monitor this area as it develops. Existing data governance policies and practices will need to be revisited if new requirements are introduced as a
result of this review of the PDPO.
Employee wins pregnancy discrimination case
IN BRIEF
On 30 December 2019, the District Court found that an employer (Company) had unlawfully discriminated against its employee on the ground of her pregnancy.
The Court ruled that the Company had discriminated against its employee on the ground of her pregnancy by pressuring her to resign. The Company then dismissed her when
she resumed work after taking sick leave due to her miscarriage. The Court found that "unsatisfactory work performance" was not a genuine reason for the dismissal.
The Court also ruled that the Company had unlawfully victimized the employee under Section 9 of the Sex Discrimination Ordinance (SDO) and Section 7(1) of the Disability
Discrimination Ordinance (DDO), by refusing to release her severance pay and proof of employment to her because she lodged complaints with the Equal Opportunities
Commission (EOC).
The Court awarded the employee a total sum of HKD 133,000 for injury to feelings, loss of income and punitive damages, and ordered the Company to issue a proof of
employment to the Claimant within 14 days. The Court also ruled that there were special circumstances which warranted an award of costs in favour of the employee, and
ordered the Company to pay the employee’s costs of the proceedings.
Recommended action
In its commentary on this case, the EOC stated that for years, pregnancy discrimination has accounted for the second highest number of complaints lodged under the SDO.
Employers are prohibited from terminating the employment of an employee or treating her less favourably because of an employee's pregnancy or the fact that employee
has taken sick leave.
Employers should also be reminded that it is a criminal offence under the Employment Ordinance (EO) to terminate the employment of an employee who has served notice of
her pregnancy in accordance with the EO or who is on maternity leave or sick leave under the EO.
Case information
秦秀清 對 長鴻鋁窗裝飾工程有限公司Case number (DCEO 3/2018) [2019] HKDC 1749
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High Court confirms jurisdiction of the Labour Tribunal does not include tort claims
IN BRIEF
The case of Woo Kwok Ping v. The Incorporated Management Committee of Tsuen Wan Trade Association Primary School [2020] HKCFI 186 (Decision) confirmed the following points:
 The Labour Tribunal has exclusive jurisdiction over a claim for a sum of money, whether liquidated or unliquidated, arising from the breach of a term of a contract of
employment and the failure to comply with the provisions of the Employment Ordinance (EO).
 The Labour Tribunal does not have jurisdiction over any claim in respect of a cause of action founded in tort, whether arising from a breach of contract or a breach of a duty
imposed by a rule of common law or by any enactment.
 Mixed claims founded both in employment contracts and torts are excluded from the Labour Tribunal. A mixed claim for monetary and non-monetary reliefs, even though
based on breach of contract or of the EO, falls outside the jurisdiction of the Labour Tribunal.
 When deciding whether the Labour Tribunal has any jurisdiction over a claim, the Court will look at the substance of the dispute and not the labels put on the pleadings.
The Court should assess whether the other claims brought by the plaintiff are merely “window dressing” such that the real claim actually lies within the Labour Tribunal’s
exclusive jurisdiction.
 There should be a distinction between "jurisdiction" and "forum" for trial. At the time the claim is filed, the Court will decide whether a claim falls within the jurisdiction of the
Labour Tribunal. On the other hand, the forum for trial is determined at the time the issues are crystallized or when there are changes in circumstances after filing of the writ.
Please see our separate client alert on this topic.
Recommended action
 When proceedings are brought by an employee, the first issue for employers to consider is whether the employee has commenced the proceedings in the correct forum.
The starting point is that the Labour Tribunal should generally have exclusive jurisdiction over a claim for a sum of money arising from the breach of a term of a contract of
employment. Mixed claims involving a breach of the employment contract and a cause of action based on torts are excluded from the jurisdiction of the Labour Tribunal.
 Employers should seek legal advice on the pleaded causes of actions and reliefs sought. In assessing whether an employee's claim lies within the Labour Tribunal’s exclusive
jurisdiction, the Court will look at the substance of the dispute and not the labels on the pleadings.
 As shown in the Decision, the Court has the general power to direct parties to the proceedings to argue on jurisdictional issues on its own motion. This issue should be dealt with at
the early stage of the proceedings before substantial time and costs have been incurred in prosecuting or defending the proceedings, which may end up in the wrong forum.
 When faced with issues of jurisdiction, if appropriate, employers should apply to stay the proceedings in the originating court and launch a claim at the Labour Tribunal by
submitting a joint statement with the employee (if possible). Employers should inform the Tribunal of the existing court case and seek a transfer. This will involve less time
and costs as compared to undertaking a striking-out application of the existing proceedings.
Case information
(14/01/2020, HCA1523/2013) [2020] HKCFI 186
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Court provides guidance on calculation of holiday and annual leave pay under the Employment Ordinance (EO)
IN BRIEF
In the case of MacKinlay Andrew Antony v. Hong Kong Dragon Airlines Limited [2020] HKDC 64, a retired airline pilot claimed for underpayment of statutory holiday pay and
annual leave pay under the EO as well as underpayment of contractual pay for leave in excess of statutory annual leave (Excess Leave Pay).
1. Statutory holiday pay and statutory annual leave pay calculations
By way of background, the EO was amended in 2007 to change the way certain statutory payments (including statutory holiday and annual leave pay) are calculated. In short,
such payments are now calculated based on the average daily wages of an employee in the 12 calendar months immediately preceding the statutory holiday/annual leave
day. The EO contains certain disregarding provisions (sections 41 and 41C) such that when calculating the daily average wages earned by the employee during the period
of 12 months, certain periods should be disregarded e.g. any period therein for which the employee was not paid his/her wages or full wages by reason of (i) any maternity
leave, paternity leave, rest day, sickness day, holiday or annual leave taken by the employee (Type 1 Reason); (ii) any leave taken by the employee with the agreement of the
employee (Type 2 Reason); or (iii) the employee not being provided with work on any normal working day (Type 3 Reason). When applying the disregarding provision, there
is essentially a two stage test: 1. Determine what days, if any, should be considered as days that the employee was not paid "wages or full wages" and 2. Determine whether
for those days, the employee the non-payment of wages or full wages was for a Type 1, 2 or 3 reason such that it should be disregarded in the calculation of the daily average
wages.
Employee's Remuneration System
The employee performed his duties according to a monthly roster. His remuneration system comprised of a basic monthly salary and monthly accommodation allowance. In
addition, his remuneration contained certain "non-fixed" payments:
 Hourly Duty Pay (HDP): This was a form of productivity-based variable pay for actual duty hours e.g., flight duties, training, ground duties, reserve duties etc.
 Guaranteed Day Off Callout Compensation (GDOCC): GDOCC was paid when a pilot agreed to work despite the fact that day on the roster was a guaranteed day off. The
GDOCC was a flat daily rate.
 Excess Flying Pay (EFP): EFP was paid when the employee was called upon to work in excess of 75 "credit hours" per month. This was essentially an overtime bonus.
Arguments
The employee argued that in the calculation of the daily average wages (when calculating his statutory holiday and annual leave pay), all the days he was not paid HDP or GDOCC
should have been disregarded (thereby increasing his daily average wages rate). The employee argued that on this basis, the following days on the roster should have been
disregarded in the calculation: Annual leave days, sick/unfit for duty days, guaranteed days off, available days which the employee was free of duty, days where the employee
was free of all duties; days on which the employee rested overseas between flights, days when the employee was suspended when he was subject to an investigation.
The employer:
 Disputed that the days without HDP or GDOCC should be disregarded but did not dispute that annual leave days, Excess Leave Days, sick/unfit for duty days should be
disregarded under Type 1 and Type 2 Reasons;
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 Accepted that non-active days (guaranteed days off, available days on which the employee was free from duties, days free of all duties, days on which the employee
rests overseas between flights) should be disregarded only if they are in the nature of statutory rest days, statutory holidays, substituted holidays or alternative holidays,
otherwise they should be counted because non-active days are an essential part of a pilot's duties. The rationale being that pilots require rest to be in a physically and
mentally fit state to fly.
 Disputed that days on which the employee was suspended should be disregarded - this was not a Type 3 Reason given that it was not a "normal working day" that he was
not provided with work.
The dispute therefore concerned the "non-active" days and the suspension days.
2. Excess Leave Pay
The employee argued that based on the Conditions of Service (COS) he was entitled to be paid Excess Leave Pay. The airline disputed this.
3. Accommodation Allowance
The third issue in this case was whether the employee's accommodation allowance should be included in the calculation of daily average wages.
Court's findings
1. Statutory holiday and annual leave payment calculations
 The court commented that the most important feature of the employee's remuneration system was that he worked under a pre-determined monthly roster. The time he
was on duty and his non-active days were assigned beforehand.
 The court found that the general rule must be that in a roster system, one cannot deconstruct the timetable and cherry pick only those designated "on-duty" days as days
one gets paid "wages or full wages", and disregard the designated "off-duty" days as days not paid "wages or full wages" either due to the employee "not being provided
by his employer with work on any normal working day" (i.e., under the Type 3 Reason) or "leave taken by the employee with the agreement of the employee (i.e., under
the Type 2 Reason) in the daily average wages calculation. Otherwise, by its very nature of having a different "concentration" of "on-duty" and "off-duty" durations, a
roster system would tend to skew the daily average wages calculation against the legislative intention of providing a fair average of the employee's earnings. In other
words, employees working in a roster should generally be deemed to be paid their "wages or full wages" on both their "on-duty" and "off-duty" periods for the duration of
that particular roster. The court was of the view that the non-active days (i.e., guaranteed days off, available days on which the employee was free from duties, days free
of all duties, days on which the employee rests overseas between flights) were all "off-duty periods" and could not be disregarded in the calculation of the daily average
wages in the EO formula.
The court accepted that for those "non-active" days which were in the nature of statutory rest days, statutory holidays, substituted holiday or alternative holidays, they
should not be considered "off-duty" periods and the Type 1 Reason was applicable. Such days, could therefore be disregarded in the calculation of the daily average wages.
 In relation to suspension days, the court commented that the very nature of a suspension is that the employee is prevented from working on a normal working day. It is
the employer's decision to place the employee on suspension. Such days should not be considered "off-duty" periods designated in the roster system. The Type 3 Reason is
relevant so the suspension days should be disregarded in the daily average wages calculation.
Therefore, the court found for the employer with the exception of the suspension days which should have been disregarded in the daily average wages calculation.
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2. Excess Leave Pay
Based on a contractual interpretation of the COS, the employee was not entitled to be paid Excess Leave Pay according to the statutory leave formula or otherwise.
3. Accommodation Allowance
 Under Section 2(1) of the EO, "the value of any accommodation…..provided by the employer", is excluded from the definition of "wages". The court's view was that the plain
and proper construction of the wording of section 2(1) is that if the employer provides quarters for its staff (i.e., a benefit in kind), the value of the actual housing should
not be considered "wages".
 The court in Neckel Nils v. Dual Voltage Company Ltd. [1996] HKCFI 580 held that a "non-accountable" housing allowance was not the "value of the accommodation provided
by the employer".
 In this case, the employer did not provide accommodation to the employee; the employee bought his own and was paying a mortgage with the help of the employer. The
court found that the accommodation allowance received by the employee must come within the definition of "wages" in the EO.
 Based on the principle established in the cases of Cathay Pacific Airways Ltd. v. Kwan Siu Wa Becky (2012) 15 HKCFAR 615 and Mak Wai Man v. Richfield Realty Ltd [2016] HCKI
1056, as long as the accommodation allowance is considered "wages" and paid on a monthly basis, it should generally be treated that the employee was paid for each day
of that month. As such, there should be an appropriate deduction of the final holiday pay under the EO formula to avoid double payment.
Recommended action
This judgment provides useful guidance for employers who have employees who work under a roster system or on shifts. It provides greater clarity on the operation of the
disregarding provisions in the EO when calculating applicable statutory payments.
Case information
MacKinlay Andrew Antony v. Hong Kong Dragon Airlines Limited [2020] HKDC 64
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INDONESIA
Draft Omnibus Law proposes substantial changes in Indonesian employment law
IN BRIEF
The government recently issued a draft law on job creation which is popularly known as the draft omnibus law (Draft Law). The Draft Law addresses various issues, including
employment-related matters.
Implications for employment sector
The employment-related regulations affected by the proposed Draft Law are:
(a) Law No. 13 of 2003 on Labor (Labor Law)
(b) Law No. 40 of 2004 on National Security System
(c) Law No. 24 of 2011 on Social Security Organizing Agency
Some notable relevant provisions under the Draft Law are as follows:
A. Termination of Employment
 The process for terminating an employment contract described in the Draft Law is similar to the current formal process. Under the Draft Law, the employer and the
employee need to agree on the termination. If an agreement on the termination is not reached, the termination procedure for settlement of industrial relations disputes
under the prevailing laws and regulations will apply.
 Long service pay will be capped at eight months' salary (the cap will apply to employees with 21 years of service or more). Currently, the cap on long service pay is ten
months' salary (and the cap applies to employees with 24 years of service or more).
 Provisions on termination of employment for certain reasons (e.g., change of ownership, merger, closure of company, resignation) that correspond with the applicable
termination payment are removed. The Draft Law further provides that termination of employment for such particular reasons will be further regulated under a
government regulation.
B. Definite Period (Fixed Term) Employment
 The Draft Law no longer provides requirements for fixed term employment, including the permitted period and nature of work for fixed term employment. These
requirements will be further regulated under a government regulation.
 Employers must provide compensation to fixed term employees whose employment terminates due to expiry of contract and who have worked for the employer at least
one year. Compensation will be further regulated under a government regulation.
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C. Outsourcing
There are no longer provisions on outsourcing of work (including requirements for the outsourcing of work). Requirements for outsourcing of labor will be further regulated
under a government regulation.
D. Social Security
The Draft Law introduces a new mandatory social security program called "Termination of Employment Security" or "Jaminan Kehilangan Pekerjaan" which will be administered
by BPJS Manpower. The requirements for this new security program will be further stipulated under a government regulation.
E. Additional Reward
Employees are entitled to an additional reward which ranges between one month's salary for those who have worked for less than three years and five months' salary
for those who have worked for 12 years or more. The reward will be paid to employees by their employers in one lump sum at the latest one year after the Draft Law has
been enacted. However, the Draft Law provides that this additional reward does not apply to micro and small companies. It remains to be seen how the government will
implement the proposed efforts to make the employment regulations more "friendly" for employers and therefore can attract new investors to come to Indonesia.
Recommended action
Employers must carefully monitor developments on these major amendments. It remains to be seen how the government will implement the changes brought about by the
Draft Law.
Indonesia: New rules on supervisory procedures for MOE officials effective on 10 January 2020
IN BRIEF
On 10 January 2020, the Ministry of Employment (MOE) Regulation No. 1 of 2020 (Regulation 1) relating to the new procedure for supervision of MOE officials, came into
effect. Regulation 1 amends MOE Regulation No. 33 of 2016.
MOE Regulation No. 1 of 2020
Regulation 1 changes certain employment supervisory procedures for officials of the MOE including:
 The MOE official may summon the relevant employer or other relevant party to obtain information regarding the alleged labor regulation violations, something not
specifically set out in MOE Regulation No. 33 of 2016.
 Dictating the procedure for preparing and issuing inspection notes resulting from inspections conducted by MOE officials.
Recommended action
Regulation 1 provides further procedural requirements for MOE officials conducting employment supervision but does not place any additional requirements on employers
and contractors. As such, employers and contractors should not be substantially impacted by Regulation 1.
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Japanese Government publishes guideline on necessary measures to be taken by employer to prevent power harassment
IN BRIEF
While current Japanese statutes do not define what constitutes "power harassment", the amendment to the Labor Policy General Promotion Act (also commonly called
"the Act on Prevention of Power Harassment"), which is expected to come into effect on 1 June 2020 (and on 1 April 2022 for small and medium-sized companies, as defined
below), will define 'power harassment' for the first time by statute.
Subject to the Act, the guideline on employers' measures to be taken to prevent power harassment (Guideline) was gazetted by the Japanese Government on 15 January
2020.
Under the Guideline, employers will have the obligation to take certain actions.
The main points covered in the Guideline are:
 Defining power harassment ((i) verbal or physical behavior, (ii) which goes beyond the requirements of the business, (iii) which takes advantage of superior positions in a
relationship, and (iv) which harms the workplace environment.)
 Providing some examples of what constitutes and does not constitute power harassment and the required level of action by employers
 Providing recommended action for employers to prevent power harassment
What are small and medium-sized companies? - see table below
Type of business

Capital

or

Number of employees on an ongoing basis

Retail Business

¥50,000,000 or less

or

No more than 50

Service Business

¥50,000,000 or less

or

No more than 100

Wholesale Business

¥100,000,000 or less

or

No more than 100

Others

¥300,000,000 or less

or

No more than 300

Recommended action
Employers should update their anti-harassment policies to expressly state that power harassment is prohibited and link breach of the anti-harassment policy to internal
disciplinary provisions.
Employers should also provide training to employees to ensure they are aware of the new policies and rules, and establish an office contact to receive internal reports/
complaints of harassment in the workplace.
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Approved bill urges businesses to allow employees to work until the age of 70 and to extend extinctive prescription for claims for unpaid wages from the
current 2 years to 3 years
IN BRIEF
The Japanese Government has approved amendments to six relevant acts, including the Act on Stabilization of Employment of Elderly Persons, Employment Insurance Act,
regarding promoting employment of the elderly, and to the Labor Standards Act regarding the extension of extinctive prescription for claims of unpaid wages. If these laws
are passed in the Diet, amendments to the relevant six acts will come into force on 1 April 2021 and amendments to the Labor Standards Act will come into force on 1 April
2020.
1. Amendments to relevant six acts
The main purpose of these amendments is to allow employees to work until the age of 70. However, the obligation to hire them until age 70 is not compulsory and it is open
to employers as to how they achieve this objective by choosing options provided for by the bill. Options include, for example, raising the contractual retirement age up to
age 70, abolishing the retirement age or allowing existing employees to outsource some tasks to retired workers who start their own business as freelancers.
2. Amendments to Labor Standards Act
In accordance with current amendments to the Civil Code, which will come into force on 1 April 2020, the extinctive prescription for a claim for unpaid wages will eventually
be amended from two to five years (i.e., a claim for unpaid wages will be extinguished if it is not exercised within five years from the time it becomes enforceable). However,
due to the large impact on business that may be felt by such a sudden and significant change, the government has decided to limit the extension to three years at this stage.
Recommended action
Employers may want to start considering how best to deal with the forthcoming legislative changes on the employment of elderly persons depending on the specific
business of the employer. Employers should also be aware of the above change on extending the extinctive prescription of a claim for unpaid wages to three years.
Concept of "Same Pay for Same Work" will be introduced shortly to harmonize difference in benefit treatment between regular employees and non-regular
employees.
IN BRIEF
Amendments to the Labor Contracts Act, the Part-Time Workers Act and the Worker Dispatching Act will all come into force on 1 April 2020. These amendments require
reasonable equal treatment of regular employees and non-regular employees, including fixed-term contract employees, part-time employees and dispatch employees.
The main changes introduced by the amendments are:
 Employers will be required to ensure that there are no irrational gaps in the treatment between regular employees and fixed-term contract employees / part-time
employees, taking account of differences in (i) job assignments, (ii) the level of flexibility of the employer in changing job assignments/locations and (iii) other
circumstances.
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 Employers will be required to treat fixed-term contract employees and part-time employees in the same way as regular employees unless the different treatment is
justified. Whether different treatment is justified will depend among other things, on (i) the relevant job descriptions and (ii) the ability of the employer to change the job/
location of work.
 For dispatched employees, employers are required to either (i) treat dispatched employees and regular employees equally or (ii) ensure that dispatched employees (though
the labor management agreement with the staffing agency) are treated in a manner generally comparable to or more favorable than employees engaged by similar
businesses in the relevant market.
 If an employer treats non-regular employees differently than regular employees, the employer will be required to explain the reasons for the difference in treatment upon
the employee's request.
 The government will be allowed to take enforcement measures and alternative dispute resolution will be made available to the relevant parties.
These amendments will all come into force on 1 April 2020 as mentioned above. However, they will not apply to small and medium-sized enterprises, as defined above until 1
April 2021.
Recommended action
If employers employ any non-regular employees, i.e., fixed-term contract employees, part-time employees and dispatch employees, employers should make sure that nonregular employees are treated equally in accordance with the forthcoming amendments to the law.
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MALAYSIA
Minimum wage increases effective on 1 February 2020
IN BRIEF
The Minimum Wages Order 2020 came into force on 1 February 2020.
For employees who work in one of the City Council or Municipal Council areas, the minimum monthly wage rate has been increased from MYR 1,100 to MYR 1,200. The
minimum hourly rate has been increased from MYR 5.29 to MYR 5.77.
The minimum wage rates payable to an employee who works in areas other than the City Council or Municipal Council areas remain as follows:
(a) A minimum monthly rate of MYR 1,100
(b) A minimum hourly rate of MYR 5.29
The rates specified in the new 2020 wage order do not apply to a 'domestic servant'.
Recommended action
Employers will need to comply with these changes.
Amendments to Industrial Relations Act proposed by Senate
IN BRIEF
The Industrial Relations (Amendment) Bill 2019 was passed by the Dewan Negara (Senate) on 19 December 2019, to amend the Industrial Relations Act 1967 (IRA). However, it
has not been gazetted and the amendments have yet to come into force. There is currently no indication on when the amendments will come into force.
Amendments to IRA
We set out below some of the main amendments:
1. The position prior to the amendments, is that unfair dismissal claims may or may not be referred to the Industrial Court (IC), depending on whether the Minister of Human
Resources (Minister) determines that there are matters that need to be adjudicated by the IC. Post-amendments, the Minister's discretion has been removed and any claim
that cannot be settled during the conciliation meeting at the Industrial Relations Department (IRD) will automatically be referred to the IC for adjudication.
2. Subject to certain prescribed exemptions, both employers and employees can now appoint anyone (except external legal counsel) to represent them during the
conciliation meeting at the IRD, with the prior approval of the Director General of Industrial Relations (DGIR).
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3. In anticipation of changes to the Trade Union Act 1959 which may result in more than one union being recognized to represent the same class of employees within a
company, the amendments to the IRA introduce new procedures to determine which trade union shall have sole bargaining rights to represent employees. In short,
employees will be able to decide amongst themselves which trade union will have sole bargaining rights to represent them. If there is no agreement amongst employees,
the DGIR will determine this by providing employees with an opportunity to vote via secret ballot to indicate their preference.
4. New procedures to determine whether recognition should be accorded to a trade union, specifically:
i. the elimination of the requirement to determine competence of the trade union (i.e., the trade union no longer needs to be within the same trade, profession and
industry as the employees that it seeks to represent); and
ii. the recognition will no longer be accorded based on whether a majority of the employees are registered members of the trade union; instead, it will be based on
whether a majority of the employees "support" the trade union's claim for recognition to represent the employees.
5. Reduction of the time period, from three years to one year, during which a trade union is barred to seek recognition in respect of the same class of employees in which
another trade union has been accorded recognition.
6. Subject to certain prescribed exemptions, disputes arising from a deadlock/refusal to collective bargaining, can only be referred to the IC with parties' mutual consent.
7. Minister to be granted rights to stop a strike or lock-out in the event that it lasts beyond a certain time or extends beyond a certain scope, thus endangering the life,
personal safety or health of the population.
8. New right of appeal (i.e., re-evaluation of merits as opposed to a mere judicial review of the manner in which the decision was arrived at) against an IC award to the High
Court within 14 days from the date of receipt of the award.
9. Additional powers given to the IC (e.g., power to impose interest of up to 8% per annum on monetary awards, amongst others).
10. Increase in the scope of collective bargaining. Unions can now raise questions of a general character relating to the promotion of any employee from a lower to a higher
category, transfer of an employee within the organisation, termination of an employee due to redundancy or reorganisation, and dismissal or reinstatement of an
employee, amongst others.
11. Increase of penalties for contravention of the IRA (e.g., non-compliance with an IC award or collective agreement, amongst others).
These amendments are aimed at increasing efficiency of the dispute resolution process surrounding unfair dismissal claims and union disputes. The Bill is awaiting royal
assent, after which it will be gazetted and will come into force following the date appointed by the Minister.
Recommended action
The Amendment Bill brings significant impact on employers if approved. With the proposed changes above, employers should implement a more stringent process to ensure
that any dismissal is with "just cause or excuse" prior to terminating the employment of an employee. However, as the Bill is yet to be gazetted, employers will need to look
out for future developments.
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Amendments to Employees Provident Fund Act proposed by Senate
IN BRIEF
The Employees Provident Fund (Amendment) Act 2019 recently came into force on 15 March 2020 whereby amendments have been made to the Employees Provident Fund
Act 1991 (EPF Act).
Amendments to EPF Act
The amendments include:
1. The chief executive officer can now prevent, without any court order, individuals from leaving the country if he/she has reason to believe that such individuals are about
to or are likely to leave Malaysia without paying outstanding contributions to the Employees Provident Fund (EPF). Any person found guilty of this offense shall be liable
to imprisonment for a term no longer than six months, or a monetary fine not exceeding MYR 2,000.
2. A Malaysian citizen can now elect to transfer his contributions in his account into his lawful wife's account, so long as his wife is a Malaysian citizen and receives an
employer's contribution on a monthly basis. It must be noted that it does not allow a wife to transfer her contributions to her husband on similar terms, or other types of
dependent relationships e.g., child to parent.
3. Any person, whether or not he is an employer or employee within the meaning of the EPF Act, can elect to make voluntarily contributions. This revised provision allows for
new categories of persons, such as housewives, to make contributions.
4. Members aged 55 years old may withdraw contributions where they are:
i. physically or mentally incapacitated from engaging in employment; or
ii. not a Malaysian citizen and are about to leave Malaysia.
5. Members who receive contributions after age 55 are allowed to withdraw such contributions before attaining the age of 60 where they are:
i. physically or mentally incapacitated from engaging in employment;
ii. a Malaysian citizen with no intention to return to Malaysia; or
iii. not a Malaysian citizen and are about to leave Malaysia.
Recommended action
The amendment is aimed at preventing both employers and employees who have not paid EPF contributions from leaving the country without a court order and both
employers and employees must be aware of the consequences if found guilty of this offense.
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Reduction to minimum EPF contribution rate by employees below the age of 60
IN BRIEF
Reduction to Minimum EPF Contribution Rate
The Employees Provident Fund (Amendment of Third Schedule) Order 2020 (Order) was gazetted on 20 March 2020 to substitute Parts A and B of the Third Schedule of the
EPF Act, which effectively reduces the minimum statutory EPF contribution rate for employees below the age of 60, from 11% to 7%. The Order will come into operation from 1
April 2020 until 31 December 2020.
This is in line with the COVID-19 Stimulus Package introduced by the Government on 27 February 2020, to boost the Malaysian economy impacted by the Coronavirus
outbreak. The package includes a reduction in the minimum statutory EPF contribution rate for employees below the age of 60, from 11% to 7%, effective from 1 April 2020
until 31 December 2020. However, employees may choose to maintain their current EPF contribution rate.
Please note that the employer’s contribution rate remains the same.
Recommended action
With effect from 1 April 2020 to 31 December 2020, for employees below the age of 60, employers will be required to automatically deduct their EPF contribution from their
wages according to the new statutory rate of 7%, unless the employees submit the prescribed form to contribute higher than the statutory rate. The prescribed form is the
'Notice to Contribute More than the Statutory Rate' in Form KWSP 17A (AHL).
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Philippines: Minimum wages increase
IN BRIEF
On 29 November 2019, the Wage Orders mandating the increases to minimum wages were issued. The Wage Orders became effective 1 January 2020.
The Wage Orders provide for wage increases for the Provinces of Maguindanao, Lanao del Sur, Basilan, Sulu, Tawi-Tawi and cities of Marawi and Lamitan as follows:
 twenty pesos (PHP 20.00) for a new minimum of 300 pesos (PHP 300.00) per day for the non-agriculture sector
 twenty pesos (PHP 20.00) for a new minimum of 290 pesos (PHP 290.00) per day for the agriculture sector
For Cotabato City and North Cabato in the Bangsamoro Autonomous Region, the increases are as follows:
 fourteen pesos (PHP 14.00) for a new minimum of 325 pesos (PHP 325.00) per day for the non-agriculture sector
 ten pesos (PHP 10.00) for a new minimum of 300 pesos (PHP 300.00) per day for the agriculture sector in Cotabato city.
In addition, there has been an increase in the minimum wage of PHP 25.00 a day in the Philippines Region XII to be applied in two tranches: (a) PHP 15.00 a day effective 2
February 2020 and (b) PHP 10.00 a day effective 1 May 2020.
Recommended action
Employers should be aware of these new minimum wage increases.
Employers required to accept certified copies of pre-employment documents for first-time job seekers
IN BRIEF
On 11 February 2020, DOLE issued Labor Advisory No. 07, Series of 2020 (Labor Advisory).
The Labor Advisory requires employers to accept certified true copies of pre-employment documents of first-time jobseekers. The submission of the original should be
required when the first-time job seeker is offered the job.
Recommended action
Employers can therefore no longer require first time job seekers to provide original pre-employment documents during the application process and before offering them the job.
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Employers required to formulate a mental health workplace policy and program
IN BRIEF
Republic Act No. 11036, also known as the "Mental Health Act" became effective on 5 July 2018. The Mental Health Act requires employers to develop appropriate policies
and programs on mental health issues, correct the stigma and discrimination associated with mental conditions, and identify and provide support for individuals with mental
health conditions.
On 11 February 2020, the Department of Labor and Employment (DOLE) issued Department Order No. 208, Series of 2020 (DO 208-20) to serve as guidelines for all workplaces
and establishments in the private sector to implement a Mental Health Workplace Policy and Program.
Employers must:
 Develop, implement, monitor and evaluate mental health workplace policies and programs (employers may link up or coordinate with mental health service providers for
assistance). The mental health workplace policy and program should include the following components: (a) Advocacy, Information, Education, and Training, (b) Promotion
and enhancement of workers' well-being to have healthy and productive lives, (c) Social Policy, (d) Treatment, Rehabilitation and Referral System, (e) Benefits and
Compensation, and (f) Support Mechanism Program
 Develop and implement programs with reporting mechanisms to address and prevent problems on bullying, verbal, sexual and physical harassment, all forms of workrelated violence, threats, shaming, alienation, and other forms of discrimination which may lead to a mental health problem and shall not themselves engage in the above
mentioned
 Ensure that there are adequate resources to implement and sustain mental health workplace programs
 Provide necessary training to occupational safety and health personnel and Human Resources Offices who will develop, implement and monitor the mental health
workplace policies and programs
 Provide necessary work accommodation when needed
 Develop mechanisms for referral of workers at risk of developing or with mental health condition for appropriate management
 Ensure compliance with all requirements of existing legislation and guidelines related thereto
Recommended action
Employers must ensure that they have in place an adequate mental health workplace policy and program in compliance with DO 208-20.
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DOLE issues Labor Advisory No. 01-2020
IN BRIEF
On 13 January 2020, the Department of Labor and Employment (DOLE) issued Labor Advisory No. 01-2020 (Labor Advisory).
The Labor Advisory states that employers in the private sector shall, in the exercise of management prerogative and in coordination with a responsible company officer,
suspend work to ensure the safety and health of their employees during a natural or man-made calamity. Employees who fail or refuse to work by reason of imminent danger
resulting from natural or man-made calamity should not be exposed to or subject to any administrative sanction from the employer.
Recommended action
Employers must comply with the Labor Advisory obligation and refrain from penalizing any employee who fails or refuses to work for fear of imminent danger resulting from
natural or man-made calamity.
Nevertheless, employers are not under an obligation to pay employees who do not work in such circumstances unless there is a favorable company policy, practice, or
collective bargaining agreement granting payment of wages for such day(s). If the employee has accrued sufficient leave credits, the employer may allow the employee to
use such leave so that he/she will receive compensation for such days.
DOLE issues guidelines on payment of employees' final pay and issuance of certificate of employment
IN BRIEF
The Department of Labor and Employment (DOLE) recently issued Labor Advisory No. 06, Series of 2020, or the "Guidelines on the Payment of Final Pay and Issuance of
Certificate of Employment" (LA 06-20). LA 06-20 prescribes the periods within which the employer should release: 1) an employee's final pay and 2) the employee's certificate
of employment (COE). LA 06-20 further provides the mechanism for settling claims in relation to the guidelines.
Under LA 06-20, "final pay" is defined as "the sum or totality of all the wages or monetary benefits due the employee regardless of the cause of the termination of
employment, including but not limited to the following:
a) unpaid earned salary of the employee
b) cash conversion of unused Service Incentive Leave (SIL) pursuant to Article 95 of the Labor Code
c) cash conversions of remaining unused vacation, sick or other leaves pursuant to a company policy, or individual or collective agreement, if applicable
d) pro-rated 13th month pay pursuant to Presidential Decree No. 851 (PD 851)
e) separation pay pursuant to Articles 298-299 of the Labor Code (as renumbered), company policy, or individual or collective agreement, if applicable
f) retirement pay pursuant to Article 302 of the Labor Code (as renumbered) if applicable
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g) income tax claim for the excess of taxes withheld, if applicable
h) other types of compensation stipulated in an individual or collective agreement, if any
i) cash Bond/s or any kind of deposit/s due for return to the employee, if any".
When applicable, the employer must release these amounts to the employee within thirty (30) days from the date of separation or termination of employment, unless there
is a more favorable company policy, individual or collective agreement.
Further under LA 06-20, the employer must issue a certificate of employment within three (3) days from the time of the request by the employee.
Prior to this DOLE issuance, there was no specific period prescribed for the release of a separated employees' final pay and COE. LA 06-20 effectively imposes an obligation
upon employers to comply with the prescribed periods. Non-compliance with the provisions of LA 06-20 may expose an employer to a complaint for violation which may
warrant administrative penalties from the DOLE.
Recommended action
In order to minimize any possible exposure to litigation, management should consider engaging in dialogue with employees to establish each party's responsibilities in
compliance with the DOLE's regulations. Management must particularly pay attention to comply with the 30-day time period.
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Amendment to Fair Consideration Framework to strengthen restrictions on workplace discrimination
IN BRIEF
On 14 January 2020, the Ministry of Manpower (MoM) announced changes to the Fair Consideration Framework (FCF) to further deter workplace discrimination in Singapore.
Fair Consideration Framework
The Fair Consideration Framework sets out requirements for all employers in Singapore to equalize job opportunities for candidates. As such, employers cannot discriminate
based on characteristics unrelated to the job such as age, gender, nationality and race.
Fair Consideration Framework advertising guidelines
The FCF advertising guidelines requires employers who are hiring to publish vacancies on MyCareersFuture.sg and evaluate candidates fairly before hiring candidates from abroad.
Violation of amended Fair Consideration Framework
Firms that are found to have engaged in workplace discrimination may be barred from: (i) applying for new work passes for a minimum of 12 months and a maximum of 24
months — an increase from the minimum debarment period of six months; and (ii) renewing their existing work passes during the debarment period — a restriction they did
not face before for such an offense.
Enforcement
As at 14 January 2020, the MoM had penalized five companies under these enhanced regulations. Most of these firms had pre-selected the employment pass candidates, or
failed to consider Singaporean candidates or both. Additionally, the MoM has started to penalize individual directors and key personnel of companies who falsely claim to
have considered all candidates fairly. The MoM levied a company director with 66 charges for offenses under the Employment Act (EA) and Employment of Foreign Manpower
Act (EFMA) stemming from conduct that included collection of kickbacks from foreign workers, false salary declarations and failure to pay salaries. On 21 February 2020, a
person was charged under the EFMA for obtaining work passes for 139 people through four separate sole proprietorships but failed to employ them, since it is an offense
under the EFMA to obtain work passes for a trade or business that does not exist, is not in operation or does not require the employment of a foreign worker.
Recommended action
Companies should ensure compliance with all FCF, EA and EFMA regulations given that enforcement against companies, key personnel and directors violating the FCF
standards in hiring foreign employees, making false declarations and failing to consider Singaporean candidates is becoming increasingly proactive.
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Updates from MoM on Employment Pass Salary Criteria, Expansion of Job Advertising Requirement and Local Qualifying Salary Threshold
IN BRIEF
On 3 March 2020, the MoM announced several updates in relation to (1) raising the minimum qualifying salary for a foreigner to be eligible for an Employment Pass (EP), (2)
expanding the job advertising requirement, and (3) raising the Local Qualifying Salary (LQS) threshold.
(1) EP - Increase in Minimum Qualifying Salary
The qualifying salary for EP applications will be raised from SGD 3,600 to SGD 3,900. With effect from 1 May 2020, only new EP applicants who can command a fixed monthly
salary of SGD 3,900 or more, subject to meeting other criteria on qualifications and experience, will be considered.
Employers are encouraged to use the Self-Assessment Tool (SAT) on the MoM website (https://www.mom.gov.sg/eservices/services/employment-s-pass-selfassessmenttool) to assess if the EP candidates or existing EP holders qualify or continue to qualify for the EP.
(2) Job Advertising Requirement will Tighten for Hiring of Foreign Employees
As mentioned above, under the FCF, employers are required to publish job vacancies on MyCareersFuture.sg and evaluate candidates fairly before hiring candidates from
abroad. Currently, employers are exempted from the job advertising requirement if they meet any of the following grounds for exemption:
a) The company has fewer than ten employees
b) The fixed monthly salary for the vacancy is at least SGD 15,000
c) The vacancy is to be filled by an intra-corporate transferee as defined by the World Trade Organisation's General Agreement on Trade in Services
d) The period of employment is not more than one month
With effect from 1 May 2020, the exemption in bold above will be tightened; only job positions which pay a fixed monthly salary of at least SGD 20,000 will be exempted
from the job advertisement.
(3) Increase in LQS Threshold for Calculation of Foreign Worker Quota
The LQS determines the number of local employees (i.e., Singaporean or Singapore Permanent Resident) who can be used to calculate an employer's S Pass and Work Permit
quota entitlement.
With effect from 1 July 2020, the LQS threshold will be raised from SGD 1,300 to SGD 1,400, which means:
 1 local employee (or 1 LQS count) if he/she earns the LQS or at least SGD1,400 per month;
 0.5 local employee (or 0.5 LQS count) if he/she earns half the LQS of at least SGD 700 to below SGD 1,400 per month.
The LQS count is based on the average of three months' Central Provident Fund (CPF) contributions, which determines the maximum number of foreign workers (S Pass and
Work Permit holders) an employer can hire.
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Recommended action
Employers should take note of these changes. These measures, along with the revision to the EP salary criteria, are in line with the MoM's manpower policy framework to create
more and better jobs in Singapore, while ensuring that only qualified foreigners whose presence will be beneficial to the economy are granted authorization to work in Singapore.
S Pass minimum salary requirement increased to SGD 2,400 effective 1 January 2020
IN BRIEF
Following the yearly trend on increasing the minimum qualifying salary for S Pass applications/renewals, the Ministry of Manpower implemented an increase from SGD 2,300
to SGD 2,400 on 1 January 2020.
S Passes expiring on the following periods have the corresponding consequences:
 Before 1 January 2020 - renewal shall be based on the previous requirements (SGD 2,300)
 Between 1 January to 30 June 2020 - up to one year, based on previous requirements (SGD 2,300)
 1 July 2020 onwards - up to three years, based on current requirements (SGD 2,400)
Recommended action
Employers should take note of these changes. The revision to the S Pass salary criteria is in line with the MoM's manpower policy framework to create more and better jobs in
Singapore, while ensuring that only qualified foreigners whose presence will be beneficial to the economy are granted authorization to work in Singapore.
Some offenses under the Immigration Act and Employment of Foreign Manpower Act to carry presumptive minimum sentences
IN BRIEF
As of 1 January 2020, some offenses under the Immigration Act (Cap 133, 2008 Rev Ed) (IA) and the Employment of Foreign Manpower Act (Cap 91A, 2009 Rev Ed) (EFMA) will
carry a presumptive minimum sentence rather than a mandatory minimum sentence.
Mandatory minimum sentence vs. presumptive minimum sentence
A mandatory minimum sentence mandates that a judge imposes a minimum jail term or another prescribed sentence. With a presumptive minimum sentence, the court may
sentence the offender to a punishment that is less than the mandatory minimum sentence but only in “exceptional circumstances”, which are to be determined by the courts.
Offenses changing from mandatory minimum sentence to presumptive minimum sentence
Offenses for which punishments have changed from mandatory minimum sentences to prescribed minimum sentences include:
a. Failing to employ a foreign employee where a work pass was obtained for a trade or business that (i) does not exist; (ii) is not in operation; or (iii) does not require the
employment of such a foreign employee (section 22B EFMA)
b. Re-entering or remaining in Singapore in contravention of an order made under section 9(1) IA (section 9(5) IA)
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c. Unlawful return after removal (section 36 IA)
d. Abetting any person to enter Singapore in contravention of the IA (section 57(1)(ia) IA)
e. Abetting any person to leave Singapore in contravention of the IA (section 57(1)(ii) IA)
f. Employs any person who has acted in contravention of sections 6(1), 15 or 36 of the IA or its regulations (section 57(1)(ii) IA)
g. Harbors a person (i) whom the defendant knows had acted in contravention of the IA; or (ii) with reckless disregard as to whether the person has acted in contravention of
the IA (section 57(1)(iv) IA)
h. Assisting, encouraging or inducing giving of shelter to immigration offenders (section 57B(1) IA).
Recommended action
The government has made it clear that the introduction of such presumptive minimum sentences is not a softening of its stance against such offenses and that the majority
of offenders who commit such offenses will still face the prescribed minimum sentence, given the exceptional circumstances that must be shown to depart from this
minimum. Therefore, employers must comply with the relevant requirements of employment and immigration laws.
Bus drivers appeal Industrial Arbitration Court decision regarding rest days and overtime pay under the Employment Act
IN BRIEF
In January 2020, eight bus drivers of the public transport operator, SBS Transit Ltd (SBST) brought a court application to quash a decision by the Industrial Arbitration Court
(IAC) which found that the collective contracts between SBST and the National Transport Workers’ Union had not breached the Employment Act (Cap 91, 2009 Rev Ed) (EA).
The decision concerned whether rest days and overtime pay afforded by the respective contracts were compliant with the EA or not.
The dispute concerns issues of public interest such as the approach taken by the IAC in resolving disputes over collective agreements and the extent of compliance mandated
by the EA in affording certain employment entitlements.
In March 2020, five more bus drivers filed similar suits against SBST in relation to a failure to compensate the bus drivers according to the prescribed rates of pay for work
done on rest days, public holidays, days-off; for working the night-shift; and for time spent on performing "first parade" and "last parade" tasks (i.e., checking the condition
of their buses and re-fuelling and parking the buses at the end of the day).
Recommended action
No decision has yet been reached in these cases.
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New Labor Dispute Act effective on 1 January 2020
IN BRIEF
Taiwan's Labor Dispute Act (LDA) came into effect on 1 January 2020.
Seven key features of the LDA include:
1. Establishment of a specific labor division at courts
Courts are required to establish a labor division specifically for handling labor related disputes.
2. Applicability of LDA expanded
Labor incidents: The LDA governs labor incidents which includes typical labor relationships (e.g., employment contract disputes) and also relationships concerning cooperative
education, and labor-related torts (e.g., workplace gender equality, employment discrimination).
Employees: Employees under the LDA are defined as traditional workers, interns, and even job seekers, etc.
Employers: Under the LDA, employers are those who hire others to work, exercise managerial duties, supervise dispatch workers and recruit job seekers.
3. Mandatory mediation
Except for a very limited number of cases, mandatory mediation before litigation is required for labor incidents. The mediation committee consists of one judge and two
mediators (labor dispute professionals) selected by the courts.
4. Reduction in litigation barriers for employees
Venue: Before the LDA became effective, employees previously filed lawsuits in the city where the employer's place of business was located. Now employees may file
lawsuits in the city where they work.
Decrease/waive litigation expenses: Two-thirds of litigation expenses may be temporarily waived if the cause of action is to confirm the existence of an employment
relationship, or involves disputes concerning wages, pensions, and severance pay.
Lower/shift employees' burden of proof: Employers are obligated to provide documentation as required by law. Unless the employer provides evidence to the contrary,
payments received by an employee based on the employment relationship are presumed to be the employee's salary. In addition, hours shown on an employee's attendance
record are presumed to be the work hours permitted by employers.
5. Expedited legal proceedings
Mediation: Judges are required to arrange the first mediation session within 30 days after filing for mediation, and the mediation must conclude within three months and
three sessions.
Litigation: The first instance trial must conclude within six months and one hearing.
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6. Parties to resolve related disputes
In the past, a court could only combine related cases during litigation. Under the LDA, on a party's motion or on its own initiative, courts may combine related labor cases
during mediation. Both parties can reach an agreement for the courts to combine related civil cases with labor cases at issue for mediation.
7. Timely and effective provisional remedies
Security for provisional remedies shall not exceed one-tenth of claims in certain circumstances, e.g., if the causes of action are related to wages, compensation for
occupational injury, pension, severance pay, etc. If furnishing security will impose hardship on the employee's livelihood, courts should not issue such orders. To confirm
the existence of an employment relationship, the court may order a provisional injunction on employers to continue retaining employees and paying salary under certain
circumstances.
Recommended action
As the LDA became effective at the beginning of this year, the impact of the LDA may take some time to be felt by employers. However, we anticipate that the LDA may
make labor disputes potentially more cumbersome for employers.
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Minimum wage increase for unskilled workers effective 1 January 2020
IN BRIEF
The minimum daily wage increase for unskilled workers came into force on 1 January 2020. On 6 December 2019, the National Wage Committee agreed to increase the
minimum daily wage for unskilled workers by THB 5-6, to THB 313-336. The provinces of Bangkok, Chon Buri, Phuket, Prachin Buri, Samut Prakan and Samut Sakhon saw a THB
6 increase while all other provinces saw a THB 5 increase in the minimum daily wage. Note that the minimum wage varies from province to province.
On 11 December 2019, the Cabinet approved the minimum daily wage increase. Subsequently, the Royal Gazette published the proposal on 27 December 2019 before the
increases ultimately came into effect on 1 January 2020.
Recommended action
Employers should be aware of the new increases in minimum wage.
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New Labor Code to take effect on 1 January 2021
IN BRIEF
On 20 November 2019, the National Assembly of Vietnam adopted the Labor Code No. 45/2019/QH14 (New Labor Code). The New Labor Code will take effect on 1 January 2021.
The New Labor Code amends and supplements various provisions across all chapters of the current Labor Code. The wide scope of adjustments will have a large impact on
employers. The key changes are as follows:
1. Scope of the New Labor Code
The New Labor Code has expanded the scope of application of certain regulations to "workers without labor relations", defined as workers who are working on a nonemployment basis. The definition of an employee has also been broadened.
A person will be considered an employee under the scope of the New Labor Code if they:
i. have a job
ii. are getting paid; and
iii. are working under the supervision of an employer
2. Labor contract
The New Labor Code provides changes to forms, types and content of labor contracts such as:
 Validity of labor e-contracts
 There are now only two types of contract; definite, with terms of 36 months or less and indefinite term labor contracts.
 A separate probation agreement can now be signed or a probation clause can now be included in a labor contract. The probationary period can also now be extended to 180
days for managerial positions.
3. Termination of labor contracts
Labor contracts can now be unilaterally terminated on the grounds outlined below:
 A foreign employee is expelled due to judgements or decisions of courts, or if their work permits expire
 The employee has reached retirement age
 Falsified information was provided at the recruitment stage or an employee has been absent from work for five consecutive working days without a legitimate reason
 The employment contract can be unilaterally terminated by employees without giving reasons provided the required advance notice is served
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4. Working time, rest time and salary
Overtime cap
The monthly overtime cap has been increased from 30 hours to 40 hours. The New Labor Code also adds more circumstances where employers are permitted to organize
overtime work of up to 300 hours.
Additional public holidays
An additional day of National Independence Holiday is added. This will be either 1 or 3 of September.
Salary scheme
Salary schemes no longer require registration with, and notification to the labor authorities.
5. Labor disciplinary procedures
Sexual harassment at the workplace is now an additional ground for dismissal.
6. Term of a work permit
The term of a work permit is limited to a maximum of two years and can only be extended once for a further two-year term. Expatriates will have to apply for a new work
permit after the expiry date.
7. Retirement ages
 For males, the retirement age will gradually be increased to 62 and 60 for females.
 Employees doing (extremely) heavy, hazardous or dangerous works may retire no more than five years earlier than the retirement age of employees who work in normal
labor conditions.
8. Employee Representative Organizations
The definition of employee representative organizations at grassroots level has been revised to include trade unions and employee organizations at companies. Employees
are no longer required to consult with the intermediate upper level trade union before issuing internal regulations in relation to employees' rights and benefits.
Recommended action
These changes are set to have a significant impact on organizations in Vietnam. As of 1 January 2021, employers' policies must be revisited to comply with the New Labor Code.
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Changes to immigration laws for foreign individuals due to take effect on 1 July 2020
IN BRIEF
On 25 November 2019, Law No. 51/2019/QH14 amended and supplemented several articles of Law No. 47/2014/QH13 on entry, exit, transit and residence of foreigners in
Vietnam. The amendments are due to come into effect on 1 July 2020.
The revisions create conditions that are more favorable for foreigners in Vietnam and promote economic development.
There are notable changes in relation to:
1. Changes to visa purposes
There are new regulations on changing types of visa without exiting the country. In situations where a foreign individual enters Vietnam for the purpose of sightseeing/
tourism and then wishes to seek a visa conversion for other purposes, they must fulfill any of the following conditions:
 Have evidence of being an investor or representative of a foreign organization investing in Vietnam
 Have a document proving a direct family relationship with a Vietnamese citizen
 Have a guaranteed work permit/ work permit exemption certificate in accordance with the Labor Code
 Have entered by electronic visa and have a work permit or work permit exemption
2. Changes to visa types for foreign investors
New visa types for foreign investors into Vietnam will be based on the value of the investment capital or the investment industry and area.
3. Issuing electronic visas
There is detailed guidance on e-visa and procedures of e-visa issuance. Vietnamese authorities have put together a list of countries that allow foreigners to enter and exit
Vietnam with electronic visas.
4. Temporary residence cards
Foreign investors may obtain a temporary residence card with a term of up to 10 years, subject to amounts of invested capital, or investment locations / areas.
Recommended action
Companies must review their immigration policies and make necessary changes in preparation for the introduction of the revised immigration rules.
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Regulated Regional Minimum Wage for employees working under labor contracts effective as of 1 January 2020
IN BRIEF
On 1 January 2020, Vietnam's Regional Minimum Wage (RMW) for employees working under labor contracts came into effect.
The new 2020 RMW has increased by 5.5% as compared to the RMW in 2019. The new RMW may affect the minimum wage levels of companies. The RMW is used as the basis
to determine the capped salary in calculating unemployment insurance contributions. Particularly, the salary used to calculate unemployment insurance is capped at 20 times
the RMW. Thus, employers may have to adjust their unemployment insurance premiums based on the increase of the capped salary.
The RMW increases for enterprises in the various regions are as follows:
 Region I changing from VND 4,180,000/month to VND 4,420,000/month
 Region II changing from VND 3,710,000/month to VND 3,920,000/month
 Region III changing from VND 3,250,000/month to VND 3,430,000/month
 Region IV changing from 2,920,000/month to VND 3,070,000/month.
Recommended action
Employers need to review their salary scales and tables to ensure compliance with the new RMW.
Increased General Minimum Wage to be effective on 1 July 2020
IN BRIEF
The increase in the General Minimum Wage (GMW) will come into effect on 1 July 2020.
The new GMW will increase from VND 1.49 million (approx. USD 64) to VND 1.6 million (approx. USD 68.8). The increase of the GMW may mean an increase in social insurance
and health insurance contributions and trade union fees.
Following the approval of the National Assembly, a formal decree will be issued by the government to make the GMW officially applicable. This decree is expected to be
issued before July 2020.
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Recommended action
The GMW is used as the basis to determine the capped salary in calculating social insurance and health insurance contributions. Particularly, the salary used to calculate
social insurance / health insurance is capped at 20 times the GMW (i.e., VND 32,000,000, approx. USD 1,391). Thus, employers may have to adjust their compulsory insurance
premiums based on the increase to capped salaries.
New Decree on Administrative Sanctions in the Field of Labor, Social Insurance and Overseas Labor Contracts to be effective on 15 April 2020
IN BRIEF
On 1 March 2020, the Government of Vietnam issued Decree No. 28/2020/ND-CP (Decree No. 28) which provides for administrative sanctions for certain regulatory labor law
and social insurance violations, and violations in relation to overseas labor contracts. Decree No. 28 replaces previous Decrees No. 95/2013/ND-CP and No. 88/2015/ND-CP
regarding administrative sanctions for such violations as from 15 April 2020. Decree No. 28 increases the level of fines and adds offenses that are subject to such fines. There
are several notable changes as follows:
Increasing levels of monetary fines
Decree No. 28 significantly increases levels of monetary fines for violations:
i) For violations in relation to the form of the contract, type and content of labor contract, monetary fines range from VND 2 million to VND 25 million
ii) For violations of regulations covering weekly days off, annual leave and public holidays, monetary fines range from VND 10 million to VND 20 million
iii) For violations of regulations covering overtime caps, monetary fines range from VND 5 million to VND 75 million.
Expanding applicable violations
Decree No. 28 adds the following notable violations that are subject to administrative sanctions:
i) In relation to the implementation of the labor contract: temporary change of an employee’s job duties without prior notice; or work arrangements for the job which
are not suitable to the employee's health or gender; forced labor or labor abuses; unlawful temporary suspension, etc.
ii) In relation to foreign employees: failure to submit a copy of the foreign employee's labor contract to work permit issuing authorities in the case of a foreign employee
who works under a local labor contract; work arrangement of a foreign employee's job which is different from the one provided in the work permit or work permit
exemption certificate, etc.
iii) In relation to social insurance: failure to conduct procedures confirming applicable unemployment insurance contributions for an employee in order to complete dossier
for unemployment allowances; evasion of compulsory social insurance contributions, unemployment insurance contributions; failure to return social insurance booklets to
the employee when terminating labor contract, etc.
All the above-mentioned levels of monetary fines are applicable to employers who are individuals. If the employers are organizations, the fines will be double the abovestated amounts.
Recommended action
Employers must comply with the relevant laws in order to avoid incurring administrative sanctions.
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