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Insight
The European Union’s General
Data Protection Regulation:
A Brief Primer
By Colin B. Willmott

Even putting aside the U.S. Senate’s
recent grilling of Facebook’s CEO
Mark Zuckerberg, hardly a day goes by
without the issue of data privacy and
the internet popping up. The collection
of data is not limited solely to social
media companies like Facebook,
of course — instead, collecting and
monitoring data is a normal part of
doing business.
While the U.S. Congress may now be considering regulations
aimed at preventing abuse of customer data, the European
Union’s General Data Protection Regulation (GDPR) is
slated to be effective on May 25, 2018. So … American-based
companies can rest easy for the time being until regulation is
enacted stateside, right?
Wrong. The GDPR’s territorial reach is not limited to EUbased companies. As a result, the following are a few key
aspects companies should watch out for in connection with
the GDPR.
Broad subject matter: The GDPR is concerned with ensuring
that data protection is a fundamental right for natural
persons. Under the regulation, the term “personal data” refers
to any information relating to an identified or identifiable
natural person. Factors of identification can be physical,
physiological, genetic, mental, economic, cultural or social.
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Territorial scope beyond the EU: The regulation will apply
to companies outside of the EU if they process personal
data of individuals in the EU. Processing refers to a series of
operations including, but not limited to, collection, recording,
storage, adaptation or alteration, use, and dissemination.
In particular, companies that offer goods or services to
individuals in the EU and/or monitor the behavior of EU
citizens are subject to the GDPR.
Harsh penalties: For serious violations, administrative
fines range up to €20 million or 4 percent of a company’s
worldwide turnover, whichever is greater. For less serious
violations, administrative fines range up to €10 million or 2
percent of a company’s worldwide turnover, whichever is
higher. For large multinational companies, these fines can
be colossal.
Timing for notification: In the event of a personal data
breach, the controller of the personal data must notify the
relevant supervisory authority within 72 hours.
Due to the wide-ranging subject matter, broad territorial
scope, and potential for harsh penalties, companies should
review whether their activities/services would fall under the
purview of the GDPR. If so, a close review of the regulation
should be undertaken to ensure compliance. Moreover,
companies would be well served by reviewing their
insurance policies to determine if exposure for violations
of the GDPR are covered.
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Insight
Does “Direct” Actually Mean
“Direct” in Fidelity/Crime Policies?
By Joseph A. Oliva

In Jacobellis v. Ohio, 378 U.S. 184,
197 (1964), Justice Potter Stewart
wrote, in describing his threshold
test for obscenity and explaining why
the material at issue in that case was
not obscene but rather protected
speech: “I shall not today attempt
further to define the kinds of material
I understand to be embraced within
that shorthand description [“hardcore pornography”], and perhaps I could never succeed in
intelligibly doing so. But I know it when I see it….”
In fidelity/crime policies, the issue of what constitutes a
“direct” loss or what constitutes a loss “directly resulting
from” has incited a hot debate amongst various jurisdictions.
There are jurisdictions that apply an analogous “know it when
I see it” approach or the “direct means direct” application
and others that seem to apply a tort theory of “proximate
cause” to what “direct” means. This debate continues and has
a direct impact on how policy language is interpreted and
applied to various claims under fidelity and crime policies.

Direct Means Direct
Under this approach, contract principles dominate and
arguments put forth contend that when policies read that
it will cover loss “directly from” or “resulting directly from,”
courts must apply contract principles and interpret the
contractual language based on the intent of the parties.
The proponents of this approach assert that applying a tort
causation or approximate cause approach to the term “direct”
only serves to expand coverage beyond the actual intent that
was negotiated by the parties to this insurance contract.
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The cases that adhere to this standard recognize that these
policies were only intended to cover losses that result
immediately in time and sequence from the circumstances that
are identified in the policies. In First State Bank of Monticello
v. Ohio Casualty Ins. Co., 555 F.3d 564 (7th Cir. 2009), the
court applied contract principles and not tort principles when
interpreting the fidelity policy. That case involved a checkkiting scheme in which the fraudster exchanged checks for
money orders. The bank gave the fraudster over $1 million in
money orders and it was proven the checks in exchange for
those money orders were worthless. The bank argued that the
presentment of the false checks was the proximate cause or
direct reason for the loss. Although the court found coverage,
it stated that the “direct” loss occurred when the bank
dishonored the checks, not the presentment of the checks.
The Seventh Circuit noted that “direct mean direct” and the
fidelity policy must be interpreted under contract principles.
Other courts adopting this approach to the language of
fidelity and crime policies have noted that “direct” means
without any intervening agency or step or without any
intruding or diverting factor (See Moeller v. Farmers Insurance
Co. of Washington, 229 P.3d 857 [WA 2010]). These courts
have also noted that to interpret the “directly” as potentially
applying to attenuated chain of events would be to create
ambiguity where none exists (See Pub. Util. Dist. No. 1 v.
International Ins. Co., 881 P.2d 1020 [WA 1994]). In fact, “if
direct did not mean direct,” “directly from computer fraud”
would be no different than “resulting from computer fraud”
(See Pinnacle Processing Group, Inc. v. Hartford Casualty Ins.
Co., __F.Supp.2d__, 2011 U.S. Dist. LEXIS 12803 [USDC
Western Dist. WA 2011] [emphasis added]).
(cont. on page 6)
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Insight
Fidelity Policies Are Not
Liability Policies

(cont. from page 7)

Direct Means Proximate Cause
Other courts have taken a tort analysis approach to the
“direct” language. These courts have a broad view of the
insuring contract and apply a proximate cause standard to
the term “direct.” Proximate cause analysis, however, does
not require an immediacy to the policy but rather applies
“a reasonable connection” between an act or omission by
a defendant and the harm to the plaintiff. Many of these
courts, in not accepting the contractual approach of the term
“direct,” have looked to how they have applied a proximate
cause approach to other types of insurance policies. Many
of these courts will look to their decisions in liability policies
(See, Resolution Trust Corp. v. Fidelity and Deposit Co. of
Maryland, 205 F.3d 615 [3d Cir. 2000]; Retail Ventures, Inc. v.
National Union Fire Ins. Co. of Pittsburgh, PA, 691 F.3d 821 [6th
Circ. 2012]).

Adding to the debate is that fidelity policies are not liability
policies — rather, the policies are first-party loss policies. In
fact, the policies contain provisions that limit the applicability
of the policy only to the insured. While the policies will afford
the insurer the right, as an option, to defend a claim against
an insured, the policy is not liability insurance. Insureds will
seek coverage for losses sustained by an insured to a third
party due to conduct by the insured. These cases have either
found that such losses are indirect and therefore excluded
from coverage or, some cases, in applying a proximate cause
approach, have found coverage (See, e.g., Vons Cos., Inc. v. Fed.
Ins. Co., 212 F.3d 489 [9th Cir. 2002] [coverage not found];
Lynch Properties, Inc. v. Potomac Ins. Co., 140 F.3d 622 [5th
Cir. 1998] [coverage not found]; Rothschild Investment Corp.
v. Travelers Casualty and Surety Co. of America, 2006 U.S. Dist.
LEXIS 30033 [N.D. Ill., 2006] [coverage found for a thirdparty loss]).
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Spotlight
Housing providers and managers
often fight an uphill battle when
disputes arise over pets procured
to help with mental or psychiatric
disabilities.

Prescribed Pets

The challenges facing New York housing communities reflect the
complex, unpredictable, and evolving legal landscape surrounding
reasonable accommodation requests for emotional support animals.
By Joanne J. Romero and Peter J. Biging

As the use of emotional support
animals grows, so does the number of
legal disputes concerning reasonable
accommodation requests related
to them. Emotional support animals
may be requested as a reasonable
accommodation by persons with a
mental or psychiatric disability living
in housing communities that have a
“no pets” rule, and improper denials
of such requests for a reasonable
accommodation could constitute
discrimination against persons with
disabilities.
Unfortunately, housing providers,
managers, and boards presented with

8

such requests face an uncertain legal landscape. Much of
the unpredictability is due to the fact that there are often
overlapping federal, state, city, and local laws with differing
standards that apply. As such, the jurisdiction in which one
is located has an impact on which analyses apply. Another
factor that helps determine the outcome is the specific
venue in which such cases are decided, whether it be federal
or state court or a federal, state, or local agency.
One thing is clear: Housing providers falling within the
jurisdiction of the NYC Human Rights Law must be extremely
careful in their analyses, as they are subject to the broadest
protection for persons with disabilities. Moreover, the NYC
Commission on Human Rights has been known to expand its
investigation of violations alleged by one individual to include
potential violations against other individuals resulting in
pattern and practice discrimination claims.

Professional Liability Magazine
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Moreover, the federal, state, and local agencies all have a
propensity to issue probable cause determinations where
a resident submits a letter from a treating doctor or other
sort of wellness provider generally or summarily stating
that a comfort animal will alleviate depression or anxiety
without any additional information. While there is case law
in the Second Department interpreting the state and federal
housing laws on this issue in a manner more favorable to the
housing providers, the local Human Rights Commissions
outside of New York City are taking a very hard-line approach
against the housing providers and governing boards, and are
willing to go so far as to disregard their agency’s own recent
precedent in reaching probable cause determinations that
are favorable to those seeking pet waivers. The general
assumption seems to be that regardless of any existing
precedent, the legal landscape is rapidly evolving in a
direction more favorable to individuals requesting waivers
for emotional support animals. As such, in complaints
brought before administrative agencies, housing providers
and managers must often face an uphill battle requiring
protracted litigation beyond the administrative level in order
to achieve a favorable outcome.
A brief review of existing settlements and case law highlights
the unpredictable nature of the emotional support animal
legal landscape.

Case Law in New York’s Second
Department
Individuals making reasonable accommodation requests
may be justifiably reticent and wish to limit disclosure of their
private medical information to housing providers or board
members who are also their neighbors. However, Second
Department precedent suggests that requests for additional
medical information can be justified under the NYSHRL.
In Matter of 105 Northgate Coop. v. Donaldson, 54 A.D.3d
414 (2d Dept. 2008), the court made clear that boards are
permitted to request additional information before acting on
a pet waiver request. In that case, a New York State Division
of Human Rights (SDHR) determination of discrimination by
a co-op was reversed by the Supreme Court of the State of
New York, Appellate Division, Second Department. There,
the owner submitted her internist’s note stating that a pet
would be beneficial for her depression. In response, the
board advised her that only cats, not dogs, were permitted
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in the building. The owner then sent a second note from
her internist, stating that a dog would be “beneficial and
necessary” to treatment of her disability. The board replied
by asking for more information supporting her need for a dog.
Instead of responding, the owner filed a complaint with the
SDHR. The court held that the SDHR determination in favor
of the owner was not supported by expert testimony and
the board’s request for further information before making a
decision was not a denial of her accommodation request.
Second Department precedent also indicates that individuals
making the requests for an emotional support animal
pursuant to the Westchester Fair Housing Law (WCFHL)
or federal Fair Housing Act must at a minimum provide
sufficient evidence of a physical or mental impairment
that substantially limits one or more major life activities.
In Leibowitz v. Westchester County Human Rights Com’n,
145 A.D.3d 1008 (2d Dep’t 2016), the Second Department
upheld an underlying determination that vague or ambiguous
doctor’s notes that generally identify anxiety or depression
without reference to any substantial limitation on one
or more major life activities did not suffice to mandate a
granting of the reasonable accommodation request under
the WCFHL or the federal Fair Housing Act.1
In Leibowitz, the administrative law judge (ALJ) explained
that in order to prove that a housing provider failed to
reasonably accommodate a disability, a plaintiff must prove
that: 1) he suffers from a disability within the meaning of the
law; 2) the defendant knew or reasonably should have known
of the disability; 3) the requested accommodation may be
necessary to afford “an equal opportunity to use and enjoy
the dwelling”; 4) the accommodation is reasonable; and 5) the
defendant refused to make the accommodation. (Leibowitz v.
Imperial citing Dubois v. Ass’ n of Apartment Owners of 2987
Kalakaua, 453 F.3d 1175, 1179 (9th Cir.2005)).
The ALJ found that despite his depression, anxiety, and
resultant insomnia, the complainant was still able to function
well in that he worked full time as a manager at the “Wine
Bazaar”; hadn’t missed a day of work in four years; and had
substantial and substantive duties including: opening the
1 The Westchester County Human Rights Commission’s Administrative Law Judge had issued a Recommended Findings of Fact, Opinion
and Decision, and Order finding of no violation of the law in Adam K.
Leibowitz v. Imperial Owners Corp. et al, Case No.: 2011:HRCH-101
(Westchester Human Rights Commission 2012).
9
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(cont. from page 9)

store, counting the previous days’ receipts, getting the daily
deposit ready, checking inventory, checking in large deliveries
from trucks, making data entries, running various reports,
supervising a staff of about a dozen employees (cashiers and
stock staff), and interacting with and assisting customers
when needed.
The ALJ emphasized that “[t]o show the requested
accommodation may be necessary, Complainant must
demonstrate that there is a recognizable relationship, or
‘nexus,’ between the requested accommodation and the
individual’s disability.” The ALJ distinguished Matter of
Natalia Eden v. River Ridge Owners Corp, et al., Case No.:
2010-HRCH-112 (Westchester Human
Rights Commission 2012), where the
request for a comfort animal was
granted and enforced by the same ALJ.
The ALJ noted that in the Eden case,
the complainant’s mental condition
was such that her impairment made her
“catatonic, incapacitated.” Her condition
prevented her from maintaining
employment and she often “stayed in
bed,” not getting out to “shower,” “brush
her teeth,” or “drink water.”

federal Fair Housing Act an emotional support dog, while
useful for alleviating symptoms of depression, may not
qualify as necessary for a resident to enjoy the use of their
apartment. This case law suggests that plaintiffs should
have to prove the accommodation “is necessary” to the use
and enjoyment of the apartment. See Kennedy Street Quad,
Ltd. v. Nathanson, 62 A.D.3d 879, 880 (2d Dep’t 2009) (in
case decided under NYSHRL, although the complainants
submitted evidence that the dog helped them with their
symptoms of depression, proof failed to show that dog “was
actually necessary in order for them to enjoy the apartment”);
105 Northgate Cooperative v. Donaldson, 54 A.D.3d 414, 416
(2d Dep’t 2008) (in case decided under NYSHRL, complainant
failed to show through medical or
psychological expert evidence that she
“required a dog in order to use and enjoy
her apartment”); Landmark Properties
v. Olivo, 5 Misc. 3d 18, 20 (2d Dep’t
2004) (in case involving FHA, plaintiff
failed to introduce sufficient evidence
to establish disability “and the necessity
of keeping a dog to use and enjoy the
apartment”); One Overlook Avenue
Corp. v. NYS Division of Human Rights,
8 A.D.3d 286, 287 (2d Dep’t 2004) (in
case decided under NYSHRL, proof
failed to establish complainant “required
a dog in order for him to use and enjoy
the apartment”).

It appears that an

individual requesting

permission to keep an

emotional support pet
should identify what
major life activity is

In Leibowitz, the ALJ determined that
there was no evidence presented by the
complainant to indicate that his mental
impairment rose to the level found in
Eden. In fact, “substantial evidence”
contradicted the diagnosis, thus the
complainant had not sufficiently shown, either by evidence or
testimony, that his major life activities had been substantially
limited by his condition. Leibowitz citing Regional Economic
Community Action Program, Inc. v. City of Middletown Planning
Board, 294 F. 3d 35, 48 (2d Cir. 2002).

substantially limited by
the claimed disability.

Based on the foregoing, it appears that an individual
requesting permission to keep an emotional support pet
should identify what major life activity is substantially limited
by the claimed disability, at least when the WCFHL or federal
Fair Housing Act apply. Notably, the New York State Human
Rights Law and New York City Human Rights Law do not
qualify the definition of disability as requiring substantial
limitation on a major life activity.
There is also case law in the Second Department suggesting
that under the New York State Human Rights Law and/or
10

The most recent of these decisions is
Delkap Management, Inc. v. New York State Div. of Human
Rights, 144 A.D.3d 1148 (2d Dep’t 2016). In Delkap, the court
overturned the SDHR’s determination of discrimination,
where although evidence showed the dog helped a
shareholder with her symptoms related to her rheumatoid
arthritis and heart rhythm irregularities by easing her stress
and causing her to be more active, the shareholder failed
to present medical or psychological evidence sufficient to
demonstrate that the dog was actually necessary in order
for her to use and enjoy her apartment. “To establish that
a violation of the Human Rights Law occurred and that
a reasonable accommodation should have been made, a
complainant is required to demonstrate that she is disabled,
that she is otherwise qualified for the tenancy, that because
of her disability it is necessary for her to keep the dog in order
for her to use and enjoy the apartment, and that reasonable
Professional Liability Magazine
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accommodations could be made to allow her to keep the
dog.” Id. The court found that although the complainant
established that she was disabled through a letter from her
physician that recommended the complainant keep a dog
and also her parking space near her apartment due to her
disability, and also submitted evidence that the dog helped
her with her symptoms by easing her stress and causing her
to be more active, the court found the complainant “failed
to present medical or psychological evidence sufficient to
demonstrate that the dog was actually necessary in order
for her to enjoy the apartment.” Notably, the complainant
had resided in the apartment for more than 20 years without
the dog. Moreover, the complainant was diagnosed with her
disability several years prior to the dog being brought to the
apartment by the complainant’s daughter when she moved in
with the complainant. The dog was present in the apartment
for only two weeks before the complainant asked the board
for a reasonable accommodation. Accordingly, the SDHR’s
determination of discrimination based on her disability was
not supported by substantial evidence.
Similarly, in Landmark Properties v. Olivo, 5 Misc. 3d 18, 20 (2d
Dep’t 2004), the court made clear that a showing of need for
a companion animal under the state Human Rights Law and
the Fair Housing Act (FHA) must be made. Id. citing Bronk, 54
F.3d at 429 (under FHA, “the concept of necessity requires
at a minimum the showing that the desired accommodation
will affirmatively enhance a disabled plaintiff’s quality of
life by ameliorating the effects of the disability”); see also
Crossroads Apartments Assoc. v. LeBoo, 152 Misc. 2d 830,
834 (City Ct. Rochester 1991) (to prevail under state HRL,
complainant “must demonstrate that he has an emotional
and psychological dependence on the cat which requires him
to keep the cat in the apartment”). In Landmark Properties,
the complainant’s failure of proof under state HRL included
an “ambiguous statement of his physician that depressed
people may benefit from having pets” and notes from his
medical records that he was anxious about the possibility of
losing his dog. Landmark Properties, 5 Misc. 3d at 21.

Parkchester Housing Complex recently had to pay damages
and civil penalties under the NYCHRL for pattern and practice
allegations that it refused to allow tenants with disabilities to
have emotional support animals. The complex paid $15,000
in emotional distress damages, and $91,250 in civil penalties,
including a penalty for breach of a prior Commission order
in a related case. The Commission determined that the
complex’s procedures governing reasonable accommodation
applications were “overly burdensome and intrusive”
given tenants were required to provide a “diagnosis letter”
describing how the assistance animals “assist the tenants
with activities of daily life.” Moreover, “Management had
a narrow and arbitrary list of disabilities upon which they
granted accommodations, limiting them to disabilities
that impacted physical “self-care tasks” including bathing,
showering, dressing, eating, feeding, functional mobility,
personal device care, personal hygiene, and toilet hygiene.
That list was deemed to illegally prohibit tenants with mental
disabilities from obtaining a reasonable accommodation.
Moreover, the New York City Human Rights Law does
not require a showing that an emotional support animal
is necessary to the use and enjoyment of the apartment,
particularly as the city law is to be construed more broadly
than its state and federal law equivalents. Comm’n on
Human Rights ex rel L.D. v. Riverbay Corp. OATH Index No.
1300/11 (August 26, 2011). Moreover, under the NYC law,
“there are no accommodations that may be unreasonable ...
if they do not cause undue hardship.” Accordingly, in order
to deny a reasonable accommodation, it would have to be
demonstrated that the reasonable accommodation would
impose an undue hardship.
(cont. on page 12)

NYC Human Rights Law
As noted above, the NYCHRL affords the broadest
protections for persons with disabilities and does not
qualify the definition of disability as requiring substantial
limitation on a major life activity. Accordingly, in contrast to
the Second Department decisions indicating that applicants
must provide sufficiently detailed medical information, the
May 2018
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Federal Law
There is dearth of case law in the Second Circuit specifically
addressing comfort dog requests. However, in Tuman v.
VL GEM LLC, 15 CIV. 7801 (NSR), 2017 WL 781486, at *6
(SDNY Feb. 27, 2017), the federal district court ruled that the
pleadings were sufficient to survive a motion to dismiss. The
plaintiff’s pleadings incorporated a doctor’s letter stating that
the plaintiff “‘suffers from severe anxiety due to’ her PTSD
and that ‘[h]er anxiety will be greatly alleviated if she is able to
have a companion dog.’” That was determined to be sufficient
at the pleading stage, which required only allegations that
the “emotional support dog may be necessary — i.e. alleviate
the effects of her disability — in order to afford her the same
enjoyment of her apartment as a non-disabled individual.”
There is also dicta in this case that suggests that at the
summary judgment stage it may be sufficient for a plaintiff
to show that the support dog merely alleviates the symptoms
and that such relief in and of itself renders it necessary for
her equal enjoyment of the premises.
While the facts in the following case are a bit extreme and
unfortunate, it is worth noting that there was a highly
publicized settlement in 2012 involving the Woodbury
Gardens Redevelopment Company Owners Corporation,
which had to pay $58,750 to resolve a federal civil rights
suit alleging violations of the Fair Housing Act, 42 U.S.C. §§
3604(f). In that case, the reasonable accommodation request
of an owner with severe respiratory problems, depression,
anxiety, cirrhosis, diabetes, and decreased vision and hearing
was denied despite medical documentation from four health
care providers attesting to her need for the animal in coping
with her disabilities. The board proceeded with an eviction
notice and eventually forced her to give up the animal. The
co-op owner died just a few weeks later, and after her death
pursued her husband for legal fees and fines in connection
with its eviction action, which he paid.

applicable law. Some useful guidelines in this regard (many of
which also address the broader requirements imposed by the
NYCHRL ) include, without limitation:
•

Diagnosis letters from a wide variety of professionals should be accepted, including, without limitation,
physicians, treating clinicians, psychologists, licensed
master social workers, and physician’s assistants.

•

Requests for medical information should be limited
to only what is minimally sufficient to demonstrate
the relationship between the disability and the accommodation.

•

Tenants should not be required to show that the animal assists with specific physical tasks (e.g., bathing,
showering, dressing, eating, feeding, functional mobility, personal device care, personal hygiene, and
toilet hygiene).

•

Requests should not be denied just because the
tenant got an assistance animal before asking for a
reasonable accommodation.

Although blanket approval of such requests is not required,
housing providers must be careful to actively engage in the
reasonable accommodation request process and to give fair
consideration to all requests. Factors that are also relevant
include management/board involvement in the interactive
process, the reasonableness of the requests for medical
information, existing rules, and whether other residents
without a disability have been permitted to have a dog. There
should be standard policies and procedures that are always
followed to evaluate residents’ requests for reasonable
accommodations and there should be training to prevent
unlawful discrimination.

Conclusion
Given the unpredictable outcome in comfort animal cases
notwithstanding legal precedent which is favorable to housing
providers/managers/boards that may otherwise exist in
some jurisdictions, the best defense is to generously grant
reasonable accommodation requests wherever possible to
avoid the likely protracted litigation which will be required
to establish that a denial was not discriminatory under the
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Top 5
Top 5 Ways to Avoid Legal Malpractice
By Matthew S. Marrone

1

It is an unfortunate reality for a great
deal of lawyers that malpractice
claims have simply become part
of the “cost of doing business,”
and regardless of the steps that
some lawyers take, they may still
end up as a defendant in a legal
malpractice claim. But following the
guidance below should reduce — and
hopefully eliminate — the threat of
malpractice claims for many lawyers.

Don’t “Dabble”

Many lawyers have gotten themselves into
situations where they have stepped far
outside their normal practice areas in order
to accept a new matter or accommodate a
client, and that can easily lead to malpractice claims.
Don’t be afraid to specialize, and don’t be afraid to refer
clients to other lawyers.

2

Avoid the Problem Client

“Problem clients” (i.e., clients who
expect favors, complain excessively
or unreasonably, have unreasonable
expectations, or don’t pay) increase
your risk of malpractice claims in two ways:
1) they frequently get themselves involved in
difficult situations more likely to result in adverse
consequences; and 2) they are more willing to blame
you when something goes wrong. If you can avoid them
at the outset or part ways with them once they become
difficult, you will certainly reduce your exposure to
malpractice claims.
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3

Define the Scope
of the Relationship

Perhaps the easiest way to establish
certainty in the attorney-client relationship
is to use an engagement letter. It should
define who the attorney represents and the scope of the
engagement. When appropriate, it is also a good idea
to specify who the attorney does not represent, and
what she will not be handling. Doing this will set client
expectations and protect the attorney.

4

Comply With Deadlines

Calendaring errors remain a leading cause
of malpractice claims. Common mistakes
include data entry errors, failing to use
file review dates, absence of a back-up
calendar, and procrastinating until the last minute to
file documents. To avoid this trap, an office should have
at its organizational core an office-wide calendar and
practices in place regarding its use.

5

Avoid Conflicts of Interest

It is crucial that each firm establish
stringent procedures for early
identification and resolution of the broad
variety of situations in which unexpected
conflicts may arise. Lawyers should be particularly
cautious when asked to represent two parties, become
personally involved in a client’s business interests,
serve as an officer of a client’s company, or deal with
unrepresented parties.
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Case Notes
Termination of
Federal Court
School Teacher’s
Allows EMTALA
Claims to Proceed Employment
Upheld
Against Hospital
McClure v. Parvis, M.D., et al.
2018 WL 723281 (E.D.Pa. 2018)

In the Matter of Berkley v. New York City Dept. of Educ., ___N.Y.S.3d ___
2018 N.Y. Slip. Op. 01669 (1st Dep’t, March 15, 2018)

In McClure v. Parvis, M.D., et al, Judge Savage of the Eastern District
of Pennsylvania allowed a number of professional negligence claims
to proceed. One of those involved a claim brought pursuant to the
Emergency Medical Treatment and Labor Act (EMTALA).

Anyone who represents school districts in disciplinary proceedings
in New York State is aware of the many hurdles and costly nature
of such proceedings. The Supreme Court of the State of New York,
Appellate Division, First Department recently upheld a hearing
officer’s award terminating a public school teacher after a New York
Education Law 3020-a hearing.

The action involved the defendants’ alleged failure to timely screen
and treat the plaintiff. The plaintiff’s symptoms included severe
headache and vision problems. She scheduled an appointment with
her primary care physician but because she showed up 15 minutes
late the office refused to see her and referred her to an urgent care
facility. The urgent care called an ambulance, which transported her
to the hospital. She presented to the emergency room at 1 p.m. and
was not seen by medical personnel until 4:42 p.m. A CT scan later
revealed a right parietal hemorrhage.
The defendant hospital sought to dismiss the EMTALA claim. The
basis for the plaintiff’s EMTALA claim was the four-hour delay
in examining her following arrival at the emergency room. The
plaintiff’s position was that a delay in screening is the functional
equivalent of denial of screening. The hospital argued that a delay in
treatment does not establish disparate treatment. The court agreed
with the plaintiff that they had a viable cause of action and allowed
the EMTALA claim to proceed, at least through discovery.
IMPACT: EMTALA does not create a federal cause of
action for malpractice. Thus, the question is not whether
the standard of care was breached but rather whether
the patient was given appropriate medical screening. Said
another way, a failure to or delay in screening may be
actionable under EMTALA but negligent screening is not.
The nuance between what constitutes a delay in screening
and the standard of care for timely screening is a blurry
line that hospital defendants should address early in the
litigation. After all, the urgency with which a patient should
be seen in the emergency room depends on their presenting
symptoms and medical judgment as to their urgency.

The First Department first acknowledged that where an arbitration
is compulsory, such as in New York Education Law § 3020-a
proceedings, judicial scrutiny is stricter than for a determination
rendered in voluntary arbitration proceedings, and that the
determination must be in accord with due process, supported by
adequate evidence and rational.
The terminated teacher alleged that the hearing officer’s award
should be set aside because the charges and specifications were
not specific enough. It was alleged, among other charges, that the
teacher inflicted corporal punishment on a named student, but did
not provide dates and times. The First Department held that the
teacher’s due process rights were not violated by the failure to
specify the dates and times since the teacher was provided with the
name of the student and was provided with enough information to
mount his defense. The teacher also challenged the hearing officer’s
partial reliance upon hearsay evidence. The First Department
rejected this argument as well noting that such evidence may form
the basis of an administrative determination. Finally, the First
Department noted that the penalty of termination did not shock
the conscience in light of the seriousness of the misconduct and the
petitioner’s failure to heed warnings.
IMPACT: This case is a good illustration of the standards to
be applied in these cases. A district can avoid finding itself
on the wrong side of a 3020-a decision by engaging counsel
early, before the disciplinary charges are drafted, as well as
throughout the hearing process.
— Kristin Klein Wheaton

— Sean T. Stadelman
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HELPING YOU STAY AHEAD
Blogs

Webinars

Asbestos Case Tracker

Goldberg Segalla offers free, interactive webinars
that explore practical implications of legal trends
and developments across a range of practice areas.
Learn more and register at:

asbestoscasetracker.com
Construction Law and Litigation

www.goldbergsegalla.com/resources/events

ctconstructionlaw.com
Data Privacy and Security

Alerts

dataprivacyblog.com
Environmental Law Monitor
environmentallawmonitor.com
The Insurance and Reinsurance Report

We actively monitor news and trends in the law
and the industries we represent, and we use our
practice group-specific alerts to provide clients
with critical information and analysis of the latest
developments impacting their business.

insurerereport.com

Newsletters

Life Science Matters
druganddeviceblog.com
OSHA: Legal Developments
and Defense Strategies
osharegulationsblog.com
Professional Liability Matters
professionalliabilitymatters.com
Sports and Entertainment Law Insider
sportslawinsider.com
Trial by Fire

Government Liability and Civil Rights
The latest court decisions shaping the landscape
of civil rights, government liability, and
employment practice for local governments,
school districts, private entities, and insurance
companies.
Labor Law Update
Covering significant changes and cases involving
New York’s Labor Law and the controversial
“Scaffold Law.”

Visit goldbergsegalla.com/resources to
learn more and subscribe.

firesciencelitigation.com
Workers’ Compensation Defense
gsworkerscompensationdefense.com
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