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Q&A
Tom Eyre-Brook looks at a recent change in TOGC policy whilst Jane Dockeray deals with a
proposed change to SDLT filing and payment times.
Q: I am selling a freehold subject to a headlease and occupational underlease. The buyer and
the tenant of the headlease are group companies and in the same VAT group. Does this affect
whether the sale will be a TOGC (transfer of a going concern)?
A: You are lucky as HMRC has now clarified the
position and accepted that this will be a TOGC.
Put more technically, and following a recent
Upper Tribunal case on the subject , there can
be a transfer of a business as a going concern if
a transferor transfers (part of) a business to a
transferee in a VAT group with the business’
customers and both the following apply:

Again, in a real estate context, this now means for
example that where a freeholder sells property which
is let to a member of its VAT group, the transaction
can still qualify as a TOGC. Previously, such a
transaction would not have qualified because HMRC’s
view was that the seller was not carrying on a property
letting business prior to the sale (as the only supplies
being made were to a member of its VAT group).

1. the transferee intends to continue to use the
transferred assets to operate the same kind of
business in providing services to other group
members; and

HMRC has invited businesses that may have
overpaid SDLT because of its previous treatment of
intra-group businesses to claim relief and confirms
that the “generally-prevailing practice” exclusion
will not apply to such claims. Any such claim must
be made within 4 years of the date of the transaction.

2. those other group members use the services to
make supplies outside of the VAT group.
In a real estate context, this now means, for example,
that where a freeholder sells its interest in a property,
which is subject to a headlease and an occupational
underlease, the transaction can qualify as a TOGC
even if the buyer and the headlessor are part of the
same VAT group (provided that the occupational
tenant is not part of that VAT group). Previously,
such a transaction could not qualify because HMRC
considered that the buyer was not continuing the
sellers’ property letting business as the only supplies
it would make would be to a member of its VAT group.
Perhaps surprisingly, HMRC has also now
conceded that if a business that exists within one
VAT group, is transferred out of that group, the
normal TOGC rules will also apply.
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Q: I have heard that HMRC intends to reduce
the filing and payment time for SDLT from
30 days to 14 days. Is that correct?
A: HMRC has issued a consultation on various
proposed changes to the filing and payment process
and one of the questions concerns this reduction in the
filing and payment window. However, the introductory
blurb suggests that the government have already
decided to make this reduction, having announced it in
the Autumn Statement 2015. Their main concern is to
seek views on whether and what issues might arise as a
result of the reduction.
In our opinion, the process of preparing the forms to
report complex commercial transactions is complicated
and can be extremely time-consuming. In timepressured transactions, it is often not possible during
the course of the transaction to engage with the
approval of the significant amount of information
which needs to be included on the returns. It is not
unusual for transactions to be completed where
required information about a property (for example,
details of leases/subleases) is simply not known and
has to be ascertained following completion.
We also believe that the decision to reduce the filing
and payment window to 14 days might exacerbate the
number of returns submitted with incomplete
information and the significant processing costs
incurred by HMRC will be further heightened. Whilst
we file our returns electronically, currently over 40% of
paper returns are submitted with “errors”. We feel that
substantial simplification of the forms and of the
amount of information required should be undertaken
in order to mitigate this risk and we hope that the
government will take this on board when the result of
the consultation is announced.
The full title of the consultation is: “Stamp duty land
tax: changes to the filing and payment process”. The
consultation closes on 7 October and can be found on
the www.gov.uk website.
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