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Vermont

Paid Family Leave
• Vermont legislature passed a paid family leave law providing
12 paid weeks of leave to care for a newborn child and 8 paid
weeks to care for an ailing family member.
 Amount of pay depended upon how much one made.
• Funded through a payroll tax.
• Governor Scott vetoed.
• House fell short of 2/3 vote needed to override veto by one
vote.

Minimum Wage
• Raised minimum wage from $10.96 to $12.55 by 2022 (2018
bill was to raise minimum wage to $15.00).
• Governor Scott vetoed the bill.
• Senate voted to override veto.
• House then voted to override veto.
• Bill is now law.
• Minimum wage will increase to $11.75 on January 1, 2021,
and $12.55 in 2022.

Election Day
• Vermont does not have a law providing for job protected
leave to vote.
• Remember, Vermont mails a ballot to every registered voter
ahead of election and also has early voting.

Federal

Executive Order on Combating Race and Sex
Stereotyping
• On September 22, 2020, President Trump signed the
“Executive Order on Combating Race and Sex Stereotyping”,
effectively banning federal employees or employers with
federal contractors from providing any training which includes
a racial stereotype.
• The EO classifies this type of training as a “destructive
ideology” and “blame-focused diversity training.”
• This seemingly prohibits training on implicit biases or
awareness of common stereotypes.

Executive Order on Combating Race and Sex
Stereotyping
• Employers with federal contractors must now include in every government
contract certain information. Similarly, those who receive federal grants
have to certify that they will not use the funds for the following purposes.
• The first paragraph must state:
 “The contractor shall not use any workplace training that inculcates in
its employees any form of race or sex stereotyping or any form of race
or sex scapegoating, including the concepts that
• (a) one race or sex is inherently superior to another race or sex;
• (b) an individual, by virtue of his or her race or sex, is inherently
racist, sexist, or oppressive, whether consciously or unconsciously;
• (c) an individual should be discriminated against or receive
adverse treatment solely or partly because of his or her race or
sex;
• (d) members of one race or sex cannot and should not attempt to
treat others without respect to race or sex;

Executive Order on Combating Race and Sex
Stereotyping
•

•

•

•



(e) an individual’s moral character is necessarily determined by his or
her sex;
(f) an individual, by virtue of his or her race or sex, bears responsibility
for actions committed in the past by other members of the same race
or sex;
(g) any individual should feel discomfort, guilt, anguish, or any other
form of psychological distress on account of his or her race or sex; or
(h) meritocracy or traits such as hard work ethic are racist or sexist, or
were created by a particular race to oppress another race.

The term ‘race or sex stereotyping’ means ascribing character traits,
values, moral and ethical codes, privileges, status, or beliefs to a race or
sex, or to an individual because of his or her race or sex, and the term
‘race or sex scapegoating’ means assigning fault, blame, or bias to a race
or sex, or to members of a race or sex because of their race or sex.”

Executive Order on Combating Race and Sex
Stereotyping
• (2) The contractor must send each labor union or representative of
workers that has a CBA, contract, or understanding, a notice advising the
union or representative of the contractor’s commitments under this EO,
and must post copies of the notice in conspicuous places to employees
and applicants.
• (3) These provisions must be included in every subcontract or purchase
order and binding on each subcontractor or vendor, unless exempted by a
rule, regulation, or order of the Secretary of Labor.
• (4) If the contractor fails to comply with the above requirements, or any
additional rules related to this EO, the contract may be terminated or
suspended, and the contractor may be declared ineligible for future
government contracts, as well as face additional sanctions.

Executive Order on Combating Race and Sex
Stereotyping
• Since the signing of this EO, the Department of Labor has already
established a hotline to investigate any complaints about noncompliance.
• While this new EO was only to apply to federal contracts entered
into on or after November 21, 2020, the Office of Federal Contract
Compliance Programs stated “training programs prohibited by the
new Executive Order may also violate a contractor’s obligation
under the existing Executive Order 11246.”
 EO 11246, from 1965, prohibits discrimination based upon any
protected characteristic or inquiring about, discussing, or
disclosing your compensation or compensation of others.

Executive Order on Combating Race and Sex
Stereotyping
• Following this, the Director of the Office of Management and
Budget issued a memorandum to the heads of executive agencies
and departments.
• The Director identified seven words that could cause a review of
agency training materials (a different part of the EO pertained to
federal agencies).
• These buzz words or phrases are: “unconscious bias, critical race
theory, white privilege, intersectionality, systemic racism,
positionality, and racial humility.”
• Lastly, the memo added an additional requirement for federal
contracting agencies which did not appear in the EO: “Federal
contractors are to be required to represent that they will not
conduct such trainings for their own employees, with potential
sanctions for noncompliance.”

Executive Order on Combating Race and Sex
Stereotyping
• In early October, Craig Leen, the head of the Office of Federal
Contract Compliance Programs, clarified what was prohibited
by stating unconscious-bias trainings are “perfectly fine”
under this new EO as long as the training “teaches that
everyone, based on the human condition, has unconscious
biases.”
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Case Law Update

Bostock v. Clayton Cty., Georgia
590 U.S. __ (2020)
• 3 actions brought to the U.S. Supreme Court:
 Bostock v. Clayton County, Georgia: employer fired county
employee for “unbecoming conduct” – participating in a gay
recreational softball league.
• Eleventh Circuit – lawful conduct
 Altitude Express v. Zarda: employer fired skydiving instructor
after he mentioned he was gay.
• Second Circuit – unlawful conduct
 G. & G.R. Harris Funeral Homes Inc. v. EEOC: after six years of
employment, funeral home terminated a transgender employee
after she announced she would be living openly as a woman.
• Sixth Circuit – unlawful conduct

Bostock v. Clayton Cty., Georgia
590 U.S. __ (2020)
• Supreme Court expanded the interpretation of Title VII:
 Workplace discrimination because of an individual’s sexual
orientation or gender identity is unlawful discrimination.
This includes being homosexual or transgender.
• Justice Gorsuch: “[I]t is impossible to discriminate against a
person for being homosexual or transgender without
discriminating against an individual based on sex.”
• “When an employer discriminates against homosexual or
transgender employees, an employer who discriminates on
these grounds inescapably intends to rely on sex in its decision
making.”

Bostock v. Clayton Cty., Georgia
590 U.S. __ (2020)
• Impact
 Ensure that people are not being discriminated against
because of sexual orientation or gender identity.
 Review and update written policies and handbooks to
include sexual orientation and gender identity as protected
categories.
 Educate / provide training to workforce - making
employment decisions based on an individual’s sexual
orientation or transgender status is illegal.

Woolf v. Strada
949 F.3d 89 (2d Cir. 2020)
• Issue:
 Whether inability to perform a particular job – caused by
migraines and stress arising from that job – can qualify as
disability under the Americans with Disabilities Act (ADA).
• Claims:
 Disability discrimination
 Failure to accommodate under the ADA
 Retaliation

Woolf v. Strada
949 F.3d 89 (2d Cir. 2020)
• Woolf, a sales representative for Bloomberg L.P., claimed he
suffered migraines that left him temporarily incapacitated and
impaired his ability to work.
 According to Woolf, migraines were related to stress at work.
• Work performance declined and he received a negative
performance review.
• Woolf requested to transfer internally to a different position and to
a different location, on multiple opportunities.
 Woolf provided a note from neurologist identifying “work
related stress” as the primarily trigger for migraines.
 Bloomberg denied the transfer because he was not in good
standing.

Woolf v. Strada
949 F.3d 89 (2d Cir. 2020)
• Woolf also requested to be assigned to a new supervisor
instead of being transferred, and requested medical leave.
 Bloomberg did not assign him a new supervisor but
granted intermittent medical leave with full pay.
• After Woolf received another bad performance review,
Bloomberg terminated his employment.
• District Court:
 Woolf is not disabled for purposes of the ADA.

Woolf v. Strada
949 F.3d 89 (2d Cir. 2020)
• Second Circuit Court:
 Analyzed if Woolf’s serious migraine condition limited his major
life activity of working.
• Court acknowledged migraines arguably affected his work
performance.
 Woolf admitted that migraines were related to stress caused by
working under his direct supervisors – he could perform the job
if he was transferred to a different location or if he was assigned
to a different supervisor.
 “[W]here a plaintiff’s condition leaves him unable to perform
only a single, specific job, ‘he has failed to establish a substantial
impairment to his major life activity of working’.”
 An employee alleging a work-related disability must show that
the condition precludes him/her from working in a class or
broad range of jobs.

Lenzi v. Systemax, Inc.
944 F.3d 97 (2d Cir. 2019)
• Issue: Whether Title VII pay bias claims require evidence of
unequal pay for equal work.
• Female VP of Risk Management (Lenzi) sued former employer,
CEO and CFO in individual capacities, alleging:
 Systemax paid her less than they would have if she was a
man, retaliated against her when concerns were raised
about her lower pay and fired her because she was
pregnant.
 Violation of Equal Pay Act of 1963 (EPA); Title VII of Civil
Rights Act of 1964 (Title VII) and Pregnancy Discrimination
Act of 1978 (PDA), and other federal and state laws.

Lenzi v. Systemax, Inc.
944 F.3d 97 (2d Cir. 2019)
• Systemax promoted Lenzi to VP of Risk Management and her raise
was so modest that she did not notice it in her paycheck.
 She expressed to the CFO that “she wanted to be treated
similarly to the males”. The CFO failed to address her concern.
 She received a raise after speaking with the CEO, but her pay
was still significantly less than other male department heads
who reported to the CFO.
• Male executive – level peers were paid above market rate. Lenzi
was paid below market rate.
• After Lenzi continued complaining about her pay, CEO demoted her
and placed her under the supervision of a different executive; CEO
opened a first-of-its-kind internal audit on her travel expenses and
fired her for allegedly violating corporate policy.
• Termination occurred shortly after Lenzi informed CEO and CFO she
was pregnant.

Lenzi v. Systemax, Inc.
944 F.3d 97 (2d Cir. 2019)
• District Court:
 Lenzi did not establish that the positions held by her male
comparators were substantially equal to her position.
 Lenzi did not present sufficient evidence of discriminatory
intent.
• Second Circuit Court:
 Temporal proximity between the time Lenzi disclosed her
pregnancy and her termination establish an inference of
unlawful discrimination.
 In a pay discrimination claim under Title VII, a plaintiff does not
need to first establish an EPA violation - that she performed
equal work but received unequal pay.
• Title VII only requires proof that she was discriminated
against with respect to her compensation… because of her
sex.

Lenzi v. Systemax, Inc.
944 F.3d 97 (2d Cir. 2019)
• Employees can allege gender-based pay discrimination under
Title VII, even if they cannot show that a member of the
opposite sex is paid more for equal work.
• “[G]rafting the EPA’s equal-work standard onto Title VII would
mean “that a woman who is discriminatorily underpaid could
obtain no relief—no matter how egregious the discrimination
might be—unless her employer also employed a man in an
equal job in the same establishment, at a higher rate of pay.”
• Sufficiently showing of discriminatory intent was made
because Lenzi showed that she was paid below the market
while similar situated male peers were paid above the market,
for their respective positions.

Rasmy v. Marriott Int'l, Inc.
952 F.3d 379 (2d Cir. 2020)
• Issues:
1. Whether a hostile work environment claim requires
employee to show he/she was physically threatened.
2. Whether discriminatory conduct needs to be directly
targeted at the employee.
• Rasmy, a banquet server at the JW Essex House New York,
managed by Marriott International Inc., complained to
company officials that certain employees were engaging in
wage theft and overcharging.
• Rasmy is of Egyptian heritage and a “devout Coptic Christian.”

Rasmy v. Marriott Int'l, Inc.
952 F.3d 379 (2d Cir. 2020)
• Because of the complaints, other employees allegedly began
retaliating against him, disparaging his Coptic Christian
religion. Alleged insults:
 “f…ing Egyptian rat”, a “f…ing mummy”
 “the idea of God is garbage”
among other profane insults / language used.
• Rasmy complained of hostile work environment to Corporate
Headquarters and HR. An investigation began but he was not
contacted with results of the investigation.
• Rasmy was terminated in May 2016.

Rasmy v. Marriott Int'l, Inc.
952 F.3d 379 (2d Cir. 2020)
• District Court:
 Disregarded all incidents of harassment that were not
expressly discriminatory or directed at Rasmy.
• “general anti-religion statements of this nature not
directed at the plaintiff personally are stray remarks at
best.”
 Comments could not have altered the conditions of
Rasmy’s employment because he had not been physically
threatened and his work performance has not suffered.

Rasmy v. Marriott Int'l, Inc.
952 F.3d 379 (2d Cir. 2020)
• Second Circuit Court:
 Discriminatory remarks in employee's presence, even if not
aimed at employee, were required to be considered in
determining Title VII hostile work environment claim.
 “Our case law is clear that when the same individuals engage in
some harassment that is explicitly discriminatory and some that
is not, the entire course of conduct is relevant to a hostile work
environment claim.”
 “[C]onduct not directly targeted at or spoken to an individual but
purposefully taking place in his presence can nevertheless
transform his work environment into a hostile or abusive one.”
 Employee was not required to show that he had been physically
threatened to support Title VII hostile work environment claim.
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National Labor Relations Board
Members

Chairman
John F. Ring
Republican

William J. Emanuel
Republican

Lauren McFerran
Democrat

Marvin E. Kaplan
Republican

Four Current Members, One Vacancy.

NLRB General Counsel Peter B. Robb

Confirmed November 8, 2017; four-year term ends 2021.

General Counsel Guidance on COVID
Scenarios

General Counsel Guidance on COVID
Scenarios
• Duty to Bargain:
 Employers can unilaterally implement/change policies
during emergencies, provided actions are “reasonably
related” to the emergency situation.
 Employer still must bargain over decision/effects within a
reasonable time thereafter.

General Counsel Guidance on COVID
Scenarios (cont’d)
• No ULP where:
 Hospital employer implemented new PPE policy, visitor
restrictions, COVID-19-related paid leave and time away
from work, delegation of ICU nurse duties to others, travel
reimbursement policy to implement social distancing,
assignments/protocols for immunocompromised or
pregnant staff.
 Another hospital unilaterally changed its attendance policy
by temporarily pausing tardy-related attendance
penalties/corrective action.

General Counsel Guidance on COVID
Scenarios (cont’d)
• No ULP where:
 An electrical contractor whose CBA gives union the right to
access jobsites “at any reasonable time” began requiring
one-hour advance notice to prepare for safe access.
 Comcast Cable unilaterally implemented home garaging
for installation and service technicians for health and
safety reasons.

General Counsel Guidance on COVID
Scenarios (cont’d)
• No ULP where:
 A supplier of nursing services to DC public
schools unilaterally laid off employees in
response to citywide closure of schools.
 A concrete company refused the union’s request to bargain
over union’s mid-contract term proposals for paid sick
leave and hazard pay due to COVID-19 pandemic.
• Zipper clause permitted employer to refuse.

General Counsel Guidance on COVID
Scenarios (cont’d)
• Protected Concerted Activity?
 Employee raising concern at a group safety meeting about
lack of resources for employees to sanitize hands – YES.
 Individual request by employee to work at home due to
COVID-19 – NO.
 Employee who refused to work with shared isolation
gowns – NO.
• However, individual conduct that is a “logical outgrowth
of a group concern,” or that followed an earlier
concerted protest may be protected and concerted.

Merit Determinations in COVID Cases
(General Counsel Memorandum GC 20-14)

• Protected Concerted Activity:
 Health care worker and her coworkers drafted a letter to
employer asking for more input on how to provide services
to clients after employer announced that some in-person
services would continue during pandemic.

Merit Determinations in COVID Cases (cont’d)
(General Counsel Memorandum GC 20-14)


In response, the Employer:
• Coercively questioned the employee about her
involvement in drafting the letter;
• Admonished her not to discuss her management
interactions with coworkers and discuss work problems
only with managers/supervisors;
• Told her that only management could effect change and
going to coworkers makes matters worse;
• Told her that failing to follow these directives would
indicate that she did not want to continue working for
the employer.

Merit Determinations in COVID Cases (cont’d)
(General Counsel Memorandum GC 20-14)

• Protected Concerted Activity:
 A group of food delivery employees protested a failure to
provide PPE and to enforce social distancing guidelines,
then exercised an option to take leave without pay.
 Several days later, the employees asked if they remained
employed – all but two (including the leader of the
protest) were permitted to resume working.

Merit Determinations in COVID Cases (cont’d)
(General Counsel Memorandum GC 20-14)

• Weingarten:
 After asserting Weingarten rights, a casino employee seen
wearing a face mask in guest areas was improperly
questioned about whether he would agree to only wear
the mask when required by work duties.
 He was suspended and disciplined
for “uncooperativeness” during
the interview.

Merit Determinations in COVID Cases (cont’d)
(General Counsel Memorandum GC 20-14)

• Discriminatory Layoff:
 When pandemic forced a facility’s closure, the employer
selected two employees in the recently-certified twoperson unit for layoff.
 Employer retained several employees who were
subordinate to the two and who lacked their skills and
experience.

Merit Determinations in COVID Cases (cont’d)
(General Counsel Memorandum GC 20-14)

• Discriminatory Recall:
 Hotel employer withheld recall rights from 20 unit
employees who had been permanently laid off in March;
the large majority were known union supporters.
 Offered recall to 12 others who were merely temporarily
laid off; the large majority of them did not support the
union.
 Employer had expressed anti-union animus during the
campaign.

Merit Determinations in COVID Cases (cont’d)
(General Counsel Memorandum GC 20-14)

• Duty to Bargain:
 A school employer covered by Governor’s order to
transition to remote learning had no duty to bargain over
that decision, but Region was directed to investigate
whether the employee’s unilateral changes were
“reasonably related to the COVID-19 emergency” and
whether they were material, substantial and significant
adjustments to pre-existing terms.

Merit Determinations in COVID Cases (cont’d)
(General Counsel Memorandum GC 20-14)

• Duty to Bargain:
 Pandemic did not privilege employer to refuse to hold any
bargaining sessions for a successor CBA (including
remotely) from mid-March to mid-May; nor to fail to
respond to union proposals over email for over two
months.
 Employer also unlawfully refused
to consider/discuss a proposed
MOU for hazard pay when no CBA
was in effect.

Merit Determinations in COVID Cases (cont’d)
(General Counsel Memorandum GC 20-14)

• Duty to Bargain:
 Employer unilaterally eliminated furloughed employees’
health insurance and vacation leave balances.
 GC: Pandemic conditions did not preclude preimplementation bargaining; economic concerns “did not
rise to the level of an exigency that would excuse . . .
bargaining. . . There was ample time to bargain over the
discrete changes at issue.”

Merit Determinations in COVID Cases (cont’d)
(General Counsel Memorandum GC 20-14)

• Refusal to Provide Information:
 In response to a “COVID-19-related layoff,” union sent RFI
for seniority list of affected employees, PTO accruals,
communications to bargaining unit member about the
decision, communications with clients that supported the
need for layoffs, and other information.
 Employer did not object on relevancy grounds, but failed
to furnish.

Recent NLRB Decisions

Is It Lawful To Require Confidentiality During
A Workplace Internal Investigation?

Apogee Retail LLC d/b/a Unique Thrift Store
368 NLRB No. 144 (2019)
• Unique Thrift Store had investigative confidentiality rules:
 Employees must “cooperate fully in investigations and
answer any questions truthfully and to the best of their
ability.”
 Reporting persons and those interviewed were “expected
to maintain confidentiality regarding these investigations.”
 Behavior that could result in disciplinary action included
the “unauthorized discussion of investigation or interviews
with other team members.”

Apogee Retail LLC
368 NLRB No. 144 (2019)
• Overturned Banner Estrella Medical Center, 362 NLRB 1108
(2015), which:
 called for a “case by case” analysis.
 Placed burden on employer to show evidence that a lack
of confidentiality would interfere with the investigation.
• NLRB applied the balancing test in Boeing Company that
analyzes facially-neutral rules that may reasonably be
construed to interfere with employees’ Section 7 rights.

Apogee Retail LLC
368 NLRB No. 144 (2019)
• NLRB concluded that investigative confidentiality rules of this
nature are “Category One” lawful if those rules apply only
during open investigations.
• NLRB agreed that the two confidentiality provisions at issue
could potentially interfere with the exercise of Section 7
rights. But the impact is relatively slight compared to the
employer’s compelling business justifications, e.g., ensuring
the integrity of investigations, preventing theft, protecting
employee privacy, etc.

When Does Employee Conduct Become So
Inappropriate That It Loses Protection?

General Motors, LLC
369 NLRB No. 127 (2020)
• In 2017, a union committee-person employee engaged 3
times in separate instances of profane and racially offensive
conduct.

General Motors, LLC
369 NLRB No. 127 (2020)






April 11, 2017, while discussing with a supervisor overtime
support for employees engaged in cross-training, the
employee said that:
• He did not “give a f..k about [his] cross-training,” and
• The Supervisor could “shove it up [his] f…ing ass.”
April 25, 2017, at a meeting, the employee “directed
racially charged language” at a manager; “mockingly acted
a caricature of a slave.”
October 6, 2017, the employee “played loud music that
contained profane and offensive, racially charged lyrics
each time [the manager] entered or exited the room.”

General Motors, LLC
369 NLRB No. 127 (2020)
• ALJ found the April 11th outburst was “not as egregious” as
the outburst in Plaza Auto Center and that it did not lose the
protection of the NLRA.
• ALJ found that the April 25th and October 6th incidents caused
the employee to lose the protection of the Act.
• ALJ also found that the Employer still committed a ULP by
suspending the Employee for the April 11th remarks which
were protected.

General Motors, LLC
369 NLRB No. 127 (2020)
• Decision was based on Atlantic Steel, 245 NLRB 814, 816
(1979) precedent that established the factors for determining
whether otherwise-protected statements lose the protection
of the Act:
1) the location of the discussion,
2) the subject matter of the discussion,
3) the nature of the employee’s outburst, and
4) whether the outburst was provoked by the employer’s
unfair labor practices.

General Motors, LLC
369 NLRB No. 127 (2020)
• July 21, 2020: Board modified the standard for determining
whether employees have been lawfully disciplined after
making offensive and abusive statements – including profane,
racist, sexually unacceptable remarks – while conducting
otherwise protected concerted activity under the NLRA.

General Motors, LLC
369 NLRB No. 127 (2020)
• Standard to use: Wright Line standard:
General Counsel must show that:
1. Employee engaged in Section 7 activity;
2. Employer knew of the activity; and
3. Employer had animus against the Section 7 activity, which
must be proven with evidence sufficient to establish a
causal relationship between the discipline and the Section
7 activity.

General Motors, LLC
369 NLRB No. 127 (2020)
• If General Counsel can show that the employee’s protected
activity was a motivating factor in the discipline, employer
must prove it would have taken the same action even in the
absence of the protected activity.
 E.g., by showing consistency in disciplining other
employees who engaged in similar abusive or offensive
conduct.

General Motors, LLC
369 NLRB No. 127 (2020)
• Reasoning: balance between obligation to not discipline
employees for engaging in concerted activity for their mutual
aid and protection vs. maintaining a harassment-free
workplace.
• New standard lowers barriers for employers to discipline
employees who plainly disrupt the workplace with offensive
conduct that is arguably protected.
• Discretion to punish incivility as long as it is not motivated by
the employee’s protected conduct.

Can Employers Restrict Non-Business Use Of
Their Computer Systems?

Caesars Entm’t d/b/a Rio All-Suites Hotel &
Casino & Int’l Union of Painters & Allied
Trades, Dist. Council 16, Local 159, AFL-CIO
368 NLRB No. 143 (2019)
• Las Vegas casino imposed “computer rules” restricting its
employees from using Caesars’ email system to send and
receive “non-business information.”

Caesars Entertainment
368 NLRB No. 143 (2019)
• Complaint was filed alleging violation of Section 8 (a)(1).
• ALJ proposed decision in 2016: rule was presumably unlawful,
following Purple Communications, Inc, 361 NLRB 1050 (2014).
 Purple held that email was a “natural gathering place” –
similar to bathroom, breakroom or employee cafeteria.
 If an employer provides employees access to email system,
it cannot prohibit its use for Section 7 protected
communications in nonworking time, absent a showing by
the employer of rare special circumstances.

Caesars Entertainment
368 NLRB No. 143 (2019)
• Board Decision: Employer does not need to provide
employees access to their email systems for non-work
activities.
 Employees cannot be deprived of any reasonable means of
communicating with others. “In the typical workplace…
oral solicitation and face-to-face literature distribution
provide more than ‘adequate avenues of communication.’”
• Board overturned Purple Communications, Inc, 361 NLRB
1050 (2014).
 Employers possess property right in their email system
(including equipment and email) and they are entitled to
control the use of such systems as they see fit.

Caesars Entertainment
368 NLRB No. 143 (2019)
• NLRB reinstated Register-Guard, 351 NLRB 1110 (2007)
decision.
 Employees do not have a right to “the most convenient or
the most effective means of conducting those
communications.”
• Exception: where the use of employer-provided email is the
only reasonable means for employees to communicate with
one another during working time during the workday, email
can be used for non-business matters.

Are Ballots With Dual Or Additional Marks
Valid?

Providence Health & Services - Oregon d/b/a
Providence Portland Medical Center
369 NLRB No. 78 (2020)
• May 14, 2020 – new bright-line rule regarding the validity of
ballots with markings in both the “Yes” and “No” boxes, or
stray marks outside the
boxes.
• Dual markings or stray
markings on the ballot will
result in the vote being
void.
• No more interpretation
of voter intent.

Does An Employer Have A Duty To Bargain
Over Discipline Prior To First CBA?

800 River Road Operating Company, LLC
d/b/a CareOne at New Milford
369 NLRB No. 109 (2020)
• Overturned Total Security Management Illinois 1, LLC, 364
NLRB No. 106 (2016).
• Employer does not have to provide bargaining representative
with notice and opportunity to bargain over aspects of a
disciplinary policy prior to imposing “serious discipline” on a
bargaining unit employee when employers are negotiating the
first CBA.

800 River Road Operating Company, LLC
369 NLRB No. 109 (2020)
• Applicable only when employees are not yet subject to CBA.
• Employers can enforce their existing disciplinary policy
without any pre-disciplinary notice.

Joint-Employer Final Rule

Standard to determine Joint-Employer status
under NLRA
• Issued on February 26, 2020.
• Effective on April 27, 2020.
• Overturns Browning-Ferris Industries of California, Inc., 362
NLRB No. 186 (2015), where the joint-employer definition was
broadened to include those employers who had reserved joint
control, indirect control, or limited and routine control.
• Joint-employer status: only if two employers share or codetermine the employees’ essential terms and conditions of
employment.
 “Essential terms and conditions of employment”: wages,
benefits, hours of work, hiring, discharge, discipline,
supervision and direction.

Standard to determine Joint-Employer status
under NLRA (cont’d)
• Business must possess and exercise substantial direct and
immediate control over one or more essential terms and
conditions of employment of another employer’s employees.
 “Substantial direct and immediate control” defined.
 Sporadic, isolated, de minimis exercise of control is not
substantial.
• No joint-employer status when control is “limited and
routine.”
• Joint-employer status cannot be based solely on indirect
influence or a right to control that has never been exercised.

Standard to determine Joint-Employer status
under NLRA (cont’d)
• Implications:
 Both joint-employers must participate in collective
bargaining over terms and conditions of employment.
 Picketing directed at a joint-employer is primary and
lawful.
 Joint-employer may be found jointly and severally liable
for the other’s ULP.
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FFCRA PAID LEAVE UPDATE
• Recent revisions/clarifications:
 FFCRA leave only if work is available; not on furlough
 Employer approval for intermittent leave
 Health care provider exception is narrowed
 Employee documentation required
 Correct rule on notice of need for expanded FMLA
 Interplay of state quarantine laws and FFCRA

FFCRA PAID LEAVE UPDATE – the basics
Who is eligible?
• Businesses with fewer than 500 employees
• Small businesses with less than 50 may be exempt
• Health care workers may be exempt (revised as defined by
FMLA)
• Furloughed employees are not entitled to paid leave
• Only if work is available to employees and they can’t work for
FFCRA reasons

FFCRA PAID LEAVE UPDATE - eligibility
Eligible if:
a) COVID symptoms and seeking diagnosis
b) Under quarantine order
c) Caring for family member who is sick or under quarantine
order
d) Caring for child whose school or daycare is closed

FFCRA PAID LEAVE UPDATE - pay
• Emergency Paid Sick Leave:
 2 weeks full pay; up to 80 hours for reasons (a) and (b)
 2 weeks at 2/3 pay for reasons (c) and (d)
• Expanded FMLA: 10 weeks 2/3 pay up to $200 per day for
reasons child care due to school/day care closing
• Pay rate for hourly employee: average of regular rate over
past 6 months
• Intermittent leave subject to employer approval
 Does not apply to “hybrid” school schedules

FFCRA PAID LEAVE UPDATE - documentation
• Documentation required from employee:
 Name of employee
 Dates of leave
 Reason for leave
 Statement: unable to work
For child care reasons:
 Name of child
 School or daycare closed
 Statement: no alternative care is available

FFCRA PAID LEAVE UPDATE – tax credit
• Tax Credit to employers: dollar-for-dollar reimbursement for
the cost of providing paid FFCRA leave
• Employers claim credits on federal employment tax returns
(e.g., Form 941, Employer's Quarterly Federal Tax Return),
• Can also reducing federal employment tax deposits.
• If insufficient federal employment taxes to cover the credits,
Employer may request an advance payment of the credits
from the IRS by submitting a Form 7200, Advance Payment of
Employer Credits Due to COVID-19.
• Must retain documentation supporting each employee’s
leave to substantiate the claim for the credits
• Credits for leave April 1 – December 31, 2020

FFCRA PAID LEAVE UPDATE – Travel VT
• Interplay of State law quarantine orders and FFCRA
• Vermont executive order– must quarantine if travel to
identified areas (March 30; revised to county map June 5)
• Triggers FFCRA paid emergency sick leave
• Voluntary vacations to hot spot areas require 2 week
quarantine or 7 day and negative COVID test
• Employees who are granted vacations are eligible for FFCRA
paid leave for the quarantine period upon their return
• DOL will retroactively enforce violations back until the
effective date of April 1, 2020, if employers have not
remedied violations
• Tax credit for post vacation quarantine
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The ADA and COVID
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ADA Basics
• Applies to individual employee, not family members
• Accommodation requests reviewed on case-by-case
basis.
 Does the employee have a “disability?”
 Is a reasonable accommodation available?
• If no, what is the “undue hardship” (e.g.,
“significant expense”)
• Or, “direct threat” presented? (note: this is why
employers are permitted to deny entry to sick
employees)

ADA Intersection with FFCRA and FMLA
• Two weeks of FFCRA emergency paid sick leave may also
involve a disability, for employee’s own illness or
underlying condition.
• Employee may also be eligible for leave under FMLA or
VTPFLA, for employee’s own “serious health condition” or
to care for family member with “serious health condition”
• But, no intersection between ADA and FFCRA Expanded
FMLA, as this expanded benefit only available to care for
child with closed school or place of care

FFCRA or FMLA / VTPFLA exhausted or unavailable
• ADA applies to practically any employee, regardless of status and
length of time with the company.
 Applies to applicants, as well.
• Accommodation may take the form of extended unpaid leave
 Does not have same protections as FMLA or VTPFLA
• ADA “leave” designed to reasonably assist employee in returning
to their job
• Employers are not required to accommodate indefinite leaves of
absence
 Best to engage with counsel before denying leave requests

Other accommodation requests
• With COVID-19, employers have faced a number
of new, or more frequent accommodation
requests (for both physical and mental
conditions).
 Telework
• Have past few months changed EEOC
guidance on telework?
 Flexible schedules, working off hours
 Purchasing PPE

Requesting Information
• Remember the “olden days,” when we didn’t take
employees’ temperatures everyday?
 Unlawful under normal circumstances
 Permitted because of ongoing pandemic
• Still would not be permissible to require that employee
answer questions unrelated to COVID
• When an employee requests an accommodation, though,
employers entitled to medical information sufficiently
demonstrating need for the requested accommodation.
 Employees are not entitled to personal preferences

A Note on Confidentiality
• ADA requires all employee medical information to be
stored separately from personnel files


Including health screen results

• If you learn an employee has COVID-19, you may
disclose this information to public health officials
• On as-needed basis, may also disclose an employee’s
diagnosis to extent needed to take appropriate action


But, employers should make every effort to limit the number of
people who get to know the name of the employee
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What do we know?
• Multiple drug companies and health
organizations are racing to find a vaccine that
works and is safe.
• Several vaccines are in the final stages of testing.
• From the outset of the pandemic, the timeline
has been that we need 12-18 months to have a
vaccine.
• Distribution may take more time.
• There is a lot we do not know.

What can we do when a vaccine arrives?
• Mandatory or voluntary Covid 19 vaccine requirement?
 ADA compliance.
 Title VII / Religious Accommodation compliance.
 Is failure to get a vaccine a “direct threat” to the safety of
others?
• HR best practices for supporting COVID-19 vaccinations.
 Consider starting voluntary – then moving to mandatory.
 Update job descriptions.
 Onsite, employer-sponsored vaccinations.
 Leading by example.
 Comply with ADA and religious exemptions.
 Maintain good records.

What else should we be thinking about?
•
•
•
•
•
•

NLRA – protected concerted activity.
Union organizing.
Bargaining.
OSHA – and whistleblowers.
Workers’ compensation claims.
Changes to state or federal law.
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We are in Unprecedented Times

The numbers….
• 75% of employees have faced burnout at work
 40% cited the pandemic specifically
• Depression risk has risen by 102% since COVID
 Risk has risen by 305% for 20 -39 year old employees
• 56% surveyed said HR was not encouraging conversations
about burnout
 21% said they were able to have open, productive
conversations with HR about burnout

There is a cost…

$125 - $190 billion*
*Gallup 2020

Top Stressors
• COVID-19
• Personal finances
• Current events
• Family health concerns
• The economy
• Job responsibilities

Being a Resource for Humans

Identifying the Issues: Part 1

Fear of taking
time off

Working
longer hours

Burnout

Being the Resource for Humans
• Flexibility in workdays (56%)
 Set a new schedule
 Setting healthy boundaries between work and home
• Encouraging time off (43%)
• Offering mental health days (43%)
• Increasing CTO (28%)
• Self-care

Identifying the Issues: Part 2

Relatedness

Effectiveness

Autonomy

Being the Resource for Humans
• Identify priorities
 Reframing the conversation
• Support well-being at all levels
• Showcasing empathy
• Building resilience
• Showcasing vulnerability
• Creating watercooler time

Wellbeing is very personal

Take care of yourself, first…

October 15, 2020

DRM Vermont Labor & Employment
Law Seminar

Break Time

October 15, 2020
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Race in the Workplace
SHRM Survey: Does discrimination based on race or ethnicity
exist in your workplace?
Employees Respond . . .
Black Employee – 35% say YES
White Employees – 7% say YES
HR Professionals Respond . . .
Black HR Professionals – 49% say YES
White HR Professionals – 13% say YES

Race in the Workplace
SHRM Survey: Do you feel safe voicing opinions about racial
justice issues in the work place?
HR Professionals Respond . . .
Black HR Professionals – 47% say NO
White HR Professionals – 28% say NO

SHRM Survey: My organization is not doing enough to provide
opportunities for Black employees.
HR Professionals Respond . . .
Black HR Professionals – 68% agree
White HR Professionals – 35% agree

What can employers do?
1.
2.
3.
4.
5.
6.
7.

Issue a DEI Statement
Train Managers
Train Employees
Conduct Listening Tour / Town Hall Meeting
Create DEI Committee
Establish DEI Position
Review Policies – Discrimination / Recruitment /
Retention / Social Media / Dress Code / Off-Duty
Conduct
8. Donate to Social Justice Organizations

Don’t be afraid to have the CONVERSATION

By Interaction Institute for Social Change – Artist: Angus Maguire

Beware of Possible Legal Limitations
1. Claims of Reverse Discrimination
2. Executive Order 13950
3. NLRA, Section 7 Rights to engage in Protected
Concerted Activity

Resources
• SHRM: Together forward @work,
https://togetherforwardatwork.shrm.org/
• ABA: 21-day Racial Equity Habit-Building Challenge:
https://www.americanbar.org/groups/labor_law/membership
/equal_opportunity/
• Starbucks – Arizona State University. Free on line courses.
https://asunow.asu.edu/20200616-solutions-be-welcomingcurriculum-offers-tools-counteract-bias

• Brenda and Patty both work for a bank in the customer service
department. Even before the pandemic, their job was to answer
phone calls or respond to customers in the bank’s chat feature.
Since the middle of March, they have been working from home.
•

PART 1. Once a week, the customer service team all gets on a onehour zoom meeting. Two weeks ago, Brenda signed on to the
meeting with a new background – a Black Lives Matter flag. Last
week, Patty decided to have a Blue Lives Matter flag as her
background. Brenda complains to her manager that Patty is
creating a hostile work environment by displaying the Blue Lives
Matter flag. The manager of the customer service team is annoyed.
She thinks these backgrounds are distracting everyone from the
meeting and she is worried that some people on the call are not
paying attention to the important information she is sharing about
new procedures to help customers. She comes to you for help.
What do you suggest?

• PART 2. Yesterday, the CEO gets an email from a customer.
She is looking to you for help on how to respond. In the
email, the customer is outraged that Patty works for the bank.
The customer shares a post from Patty’s Instagram account.
The post links to an account from the Proud Boys and states:
“We need more Proud Boys in Vermont.” The customer says
he will move his account to a different bank if we continue to
employ Patty. What is your recommendation to the CEO?
• PART 3. Jack, a customer service employee, comes to your
office. He explains that he thinks it is unfair that Brenda has
been calling out so much from work. He says that she calls
out sick but then when you check her Facebook post, you can
see that she is really taking time off to be at the Black Lives
Matter protest. How do you proceed?
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