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Commentary on Vertical Merger Enforcement

1. Introduction
The Federal Trade Commission (”Commission” or “FTC”) and the Department of Justice’s
Antitrust Division (collectively, “the Agencies”) have issued Vertical Merger Guidelines
(”Vertical Merger Guidelines”) describing the principal analytical techniques, practices, and
enforcement policies that the Agencies use in evaluating whether vertical mergers violate the
antitrust laws. 1 To provide greater transparency to the public regarding its analysis of vertical
mergers, the Commission issues this COMMENTARY ON VERTICAL MERGER ENFORCEMENT.
This Commentary describes how the Commission has evaluated vertical issues in the course of its
investigations, using the facts, finding, and analyses from specific cases. 2 Although the
investigations described below do not reflect an exhaustive list of the circumstances that give rise
to vertical concerns, they demonstrate the breadth of the Commission’s investigations and the
theories that the FTC applies to analyze vertical transactions.

U.S. Department of Justice and Federal Trade Commission, Vertical Merger Guidelines (June 30, 2020) (hereinafter
“Vertical Merger Guidelines”).
1

This Commentary does not alter the Vertical Merger Guidelines. Each case discussed herein is fact-specific, and the
facts and conclusions described in this Commentary do not predetermine the outcomes of other matters. The
summaries describe theories associated with the particular facts presented in those matters and may not be exhaustive
of all theories of harm considered or alleged in the matter, and should not be interpreted as such. References to the
Commission include the actions of a majority of the Commission where the Commission was not unanimous in its
decisions.
2
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2. Overview of Vertical Mergers
Before a merger, parties to the transaction may be upstream, downstream, or diagonal to each
other, or may offer complementary products. They may also be competitors in a relevant market,
when at least one of the parties is already vertically integrated. Indeed, many transactions have
both horizontal and vertical elements, such as when a vertically integrated firm seeks to acquire a
firm that is a competitor in one market and a customer or supplier of a related product.
Many of the principles and analytical frameworks used to assess horizontal mergers also apply to
vertical mergers. Vertical mergers, however, also raise distinct analytical issues. They involve
firms that make products that do not compete in the same market, but they nonetheless may affect
competition if the merged firm’s ownership of one of the products (the “related product”) affects
competition involving the other (the “relevant market”).

A. Mergers with Solely Vertical Elements
Vertical mergers combine firms or assets at different stages of the same supply chain. A common
scenario is a merger between an upstream input manufacturer and one of its downstream
customers. The Commission’s competitive effects analysis has focused on assessing the merger’s
impact on competition in the downstream market, through a consideration of the potential for
foreclosing or raising the cost of rivals’ access to the upstream input. See, e.g., Northrop
Grumman/Orbital ATK (discussed infra, at Section 3). Intellectual property rights may be an
upstream input critical to competition occurring in a downstream market. The acquisition of the
upstream licensor of intellectual property rights by one of its downstream licensees can raise
competitive concerns. See, e.g., Biovail/DOV Pharmaceuticals (discussed infra, at Section 3)
and Chevron/Unocal (discussed infra, at Section 5). Vertical mergers may involve the
combination of an upstream producer and its rivals’ downstream distributor; the Commission has
investigated acquisitions to assess the impact on competition in the upstream market through
customer foreclosure. See, e.g., Pepsi/Pepsi Bottlers (discussed, infra, at Sections 3 and 4.
Vertical effects can also arise in “diagonal” mergers – those combining firms or assets at different
stages of competing supply chains. See, e.g., Staples/Essendant (discussed, infra, at Sections 3
and 4).
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Vertical issues also can arise in mergers of producers or sellers of complements. Two products are
complements if demand for one increases when the price of the other falls.
Cadence/Cooper & Chyan (1997) Cadence Design Systems, Inc. agreed to acquire
Cooper & Chyan Technology, Inc. The parties made complementary products used by
microchip designers. Cadence was the dominant supplier of integrated circuit layout
environments (“ICLE”) for microchips (the related product). Cooper was the only firm
with a commercially viable constraint-driven, shape-based integrated circuit routing tool
(the relevant market). Microchip designers used routing tools to map microscopic
electrical component connections on microchips. To be effective for a particular user,
routing tools must interface with a circuit layout environment. Integrated circuit designers
were less likely to select a routing tool that lacked an interface with Cadence’s ICLE than
a routing tool that did interface with a Cadence ICLE.
Prior to the proposed acquisition, Cadence did not have a commercially viable constraintdriven, shape-based integrated circuit routing tool, and thus had the incentive to make
available a complete set of integrated circuit tools to users of a Cadence ICLE. Postacquisition, the combined firm would have ownership of the only commercially viable
constraint-driven, shape-based routing tool. The Commission investigated the potential
harm to routing tool competition from the transaction and alleged that Cadence would be
less likely to permit potential suppliers of competing constraint-driven, shape-based
integrated circuit routing tools to access Cadence’s layout environments. The
Commission also alleged that the acquisition would make it more likely that successful
entry into the constraint-driven, shape-based integrated circuit routing tool market would
require simultaneous entry into the market for ICLEs.
The Commission challenged the proposed acquisition and entered into an order with
Cadence.
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A transaction may affect competition both upstream and downstream, or for multiple
complements.
Silicon Graphics/Alias Research/Wavefront 3 (1995) Silicon Graphics (“SGI”) had a 90
percent share of the market for workstations that ran sophisticated software, including the
products of Alias and Wavefront. Alias’s and Wavefront’s products were used for special
effects in movies and video games, and were “significant, independent sources of
entertainment graphics software.” SGI intended to acquire both companies. Before the
proposed acquisition, Alias had negotiated with other workstation manufacturers to
enable or “port” its entertainment graphics software on their computer systems, and SGI
had offered an open software interface on its workstations.
The Commission alleged, among other things, that the acquisitions “may, individually or
in combination,” harm competition in the market for entertainment graphics software
(one relevant market) by foreclosing or increasing costs to competitors of Alias and
Wavefront in developing software for use in future entertainment graphics workstation
products developed by SGI. The combined firm might foreclose or raise rivals’ costs by
ceasing to share advance information about its new products with independent software
developers or by degrading the open interface on its workstations (the related product,
for effects on competition in entertainment graphics software). The Commission also
alleged that the acquisitions “may, individually or in combination,” harm competition in
the market for workstations with graphics capabilities (another relevant market) by
foreclosing workstation firms other than SGI from Alias and Wavefront software (the
related product) or by increasing the costs of obtaining that software to independent
workstation producers. For example, the combined firm could refuse to make its software
compatible with others’ workstations. (The Commission also alleged that the acquisitions
would eliminate Alias and Wavefront as “substantial, independent competitors” and
increase concentration in the market for entertainment graphics software.)
The Commission challenged the proposed acquisitions and entered into an order with
SGI. 4

3

Silicon Graphics, Inc., 120 F.T.C. 928 (1995).

4

Decision and Order, Silicon Graphics, Inc., 120 F.T.C. 928, 934 (1995).
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B. Mergers May Have Both Horizontal and Vertical Elements
A merger of firms situated vertically may also eliminate current (or future) horizontal competition
between the merging firms.
UnitedHealth/DaVita (2019) UnitedHealth Group (“United”) is a vertically integrated
health insurer. In addition to marketing and selling health insurance plans, United
employs physicians, including primary care physicians and specialists, through its
subsidiary Optum, Inc. DaVita Medical Group employed and affiliated with many
primary care physicians and a diverse set of specialists. In the Las Vegas area, both
DaVita and Optum offered managed care provider organization (“MCPO”) services to
Medicare Advantage (“MA”) health insurers. Health insurers needed to contract with
MCPOs, like those of United or DaVita, to create a marketable network of healthcare
providers.
With respect to competition in and around Las Vegas, the Commission alleged that
United’s proposed acquisition of DaVita would eliminate direct, horizontal competition
between the parties’ MCPOs to participate in MA insurers’ networks – competition that
had spurred each firm to provide more attractive, lower-cost options for MA insurers.
Post-merger, United would have gained a near monopoly in MCPOs treating Las Vegasarea MA members.
The proposed combination raised vertical concerns, discussed, infra, at Section 3, because
United marketed and sold health insurance plans, including MA plans. For the reasons
discussed therein, the Commission challenged the proposed acquisition and entered into
an order with United and DaVita.
Where an acquisition or merger raises both horizontal and vertical concerns, the potential for
anticompetitive effects from the vertical transaction may require additional remedial provisions to
address the distinct vertical concerns. 5

See, e.g., Decision and Order, UnitedHealth/Davita (August 12, 2019), Decision and Order, Teva
Pharmaceuticals/Allergan PLC (September 7, 2016); Decision and Order, Hexion/Huntsman (November 13, 2008),
Decision and Order, Valero/Kaneb (July 22, 2005).
5
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C. Vertical Mergers May Eliminate Future Horizontal Competitors
Vertical mergers may raise concerns about the elimination of horizontal competition to one or both
of the merging parties that would have flourished but for the merger. One concern is that a merger
may eliminate or diminish the incentive for one or both of the merging firms to enter the market
that is upstream or downstream of their current operations. The Horizontal Merger Guidelines
recognize that “a merger between an incumbent and a potential entrant can raise significant
competitive concerns.” 6 The Commission will consider whether a merger reduces the likelihood
of future competition from a potential entrant, using the methods described in the Horizontal
Merger Guidelines. For example, absent the merger, one party to the merger might expand its
current product (or service) offerings, and, through this entry, might directly compete with its
merger partner.
Barnes & Noble/Ingram (1999) This proposed transaction would have combined Barnes
& Noble, Inc., a large nationwide book retailer, with Ingram Book Group, the United
States’ largest book wholesaler. The acquisition raised the vertical concern that the
combined firm might have the incentive to raise wholesale prices or degrade service to
Ingram’s downstream bookstore customers, as well as to potential online entrants that
might use Ingram, in order to limit their ability to compete with Barnes & Noble stores.
The proposed transaction also eliminated (potential) future horizontal competition
between Barnes & Noble and Ingram. Before the transaction, Barnes & Noble had
publicly announced it might begin to offer wholesaling services to third parties. The
transaction would have eliminated this threatened horizontal competition.
The Commission informed the parties of these concerns. The parties subsequently
abandoned the proposed transaction. 7

U.S. Department of Justice and the Federal Trade Commission, Horizontal Merger Guidelines (August 19, 2010)
(hereinafter “Horizontal Merger Guidelines”), §5.3.
6

7 The Commission’s investigation into the proposed transaction is discussed in remarks of FTC Commissioner Sheila
F. Anthony, Vertical Issues: The Federal View (March 9, 2000), and remarks of Richard B. Parker, Director, Bureau
of Competition, Global Merger Enforcement (September 28, 1999).
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Alternatively, but for the merger, one party to the merger may successfully re-position a current
product (alone or in combination with another firm) to operate as a substitute – rather than as a
complement – to its merger partner’s product. In this case, the merger may eliminate the incentive
to facilitate entry or repositioning that would enhance competition in the relevant market.
Cytyc/Digene (2002) Cytyc Corp. proposed to acquire Digene Corp. The parties
manufactured and sold complementary products used to screen women for cervical
cancer. Cytyc’s product was a liquid-based Pap test that physicians used as a primary,
front-line cervical cancer-screening tool (the relevant market). Digene’s product (the
related product) was a DNA-based test for human papillomavirus (“HPV”), the cause of
nearly all cervical cancers, used as a follow-up test when liquid Pap test results did not
provide clear results. At the time of the proposed transaction, Cytyc had a 93 percent
share in the market for liquid Pap tests (the relevant market), and competed against only
one other firm, Tripath.
The transaction raised vertical issues (see discussion in Section 3, infra). It also threatened
in two ways to eliminate future competition from Digene and its HPV test as a primary
screen for cervical cancer. Digene was pursuing (and was expected to receive) FDA
approval to use its HPV test as a primary cervical cancer screen in place of (and in
competition with) liquid-based Pap smears. Thus, the transaction, if consummated, would
have eliminated Digene as a future competitor. In addition, Digene had sought (and was
expected to receive) FDA approval for use of its HPV test in combination with a liquid
Pap test as a primary screen for cervical cancer. The transaction would eliminate this
future competition from Digene and any other liquid Pap test firms operating in
combination with Digene if, as the Commission concluded, the combined firm would not
have the incentive to pair Digene’s HPV test with the liquid Pap test of its competitors
for use as a primary cervical cancer-screening test.
The Commission was prepared to allege that the transaction would have anticompetitive
effects in the market for primary cervical cancer screening tests – increasing prices,
causing innovation to suffer, and compromising patient care – and authorized the Bureau
of Competition to seek a preliminary injunction to block Cytyc’s acquisition of Digene.
However, the parties abandoned the transaction before the Commission filed its
complaint.
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A vertical merger may also raise horizontal concerns about loss of competition in a future market
if both firms would likely have entered a market in competition with each other, absent the merger.
The Commission would evaluate this concern using the methods described in the Horizontal
Merger Guidelines. 8

8 The Commission routinely challenges mergers of horizontal competitors that will eliminate the parties as future
competitors in a future market. See, e.g., Teva Pharmaceuticals/Allergan PLC (July 26, 2016), Complaint at ¶11.b.;
Nielsen Holdings N.V./Arbitron Inc. (February 24, 2014) Complaint at ¶12.a.
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3. Unilateral Anticompetitive Effects from Foreclosure
and Raising Rivals’ Costs
Any merger, including a vertical merger, allows previously independent firms to coordinate their
business operations to maximize joint profits. For instance, if the prices or terms set by one
merging business affect the profits of the other, the merged firm may find it profitable to change
those prices or terms unilaterally. The Horizontal Merger Guidelines set out the Agencies’
approach to reviewing unilateral effects in horizontal mergers where the merging businesses would
otherwise offer competing products. 9 Although vertical mergers involve firms that make products
that do not compete in the same market, such transactions may give rise to unilateral effects if the
merged firm’s strategic decisions with respect to one of the products affect the profits it earns on
the other product. 10 For example, a vertical merger may harm competition in the relevant market
if the combined firm is likely to withhold the related product from rivals (foreclosure) or to raise
its price or decrease its quality (raising rivals’ costs).

A. Framework for Evaluating Foreclosure and Raising Rivals’ Costs
As part of its assessment of whether harm to competition is likely to arise from foreclosure or
raising rivals’ costs, the Commission considers the following factors identified in the Vertical
Merger Guidelines. 11

i. Ability
The Commission considers whether the merged firm, by altering the terms on which it provides a
related product to one or more of its rivals, would likely be able to cause those rivals to lose
significant sales in the relevant market or otherwise compete less aggressively for customers. 12
The assessment of the merged firm’s ability to disadvantage its rivals often relies on evidence
about whether those rivals could readily switch to alternatives to the related product, including
self-supply, without any meaningful effect on the price, quality, or availability of products or
services in the relevant market. Essilor/Luxottica (2018) is an example where the Commission
closed its investigation after examining whether a vertical merger would harm competition through

9

Horizontal Merger Guidelines, §6.

10

Vertical Merger Guidelines, §4.a.

11

Id., §4.

12

Id., §4.a.(1).
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foreclosure or raising rivals’ costs, in part because the Commission concluded that rivals had
adequate alternatives for the related product.

ii. Incentive
The merged firm’s incentive to raise its rivals’ costs or foreclose rivals from access to the related
product depends on the profitability of the strategy. 13 The Commission assesses whether the
merged firm will benefit significantly from responsive changes in rivals’ behavior or from their
lost sales. 14 The potential benefit depends on the extent to which any sales lost by rivals would
divert to the merged firm’s products in the relevant market. Staples/Essendant (2019) and
Essilor/Luxottica (2018) are examples where the Commission did not allege harm from raising
rivals’ costs, in part because few sales lost by rivals with increased costs would likely have been
diverted to the merged firm. In some cases, the Commission may consider evidence about the
merged firm’s share of the downstream market when assessing the potential benefit from
foreclosure or raising rivals’ costs, as it did in Staples/Essendant (2019), Essilor/Luxottica
(2018), and Cytyc/Digene (2002).
The Commission conducts a case- and fact-specific assessment of how any benefit in the relevant
market affects the merged firm’s incentives to foreclose rivals or to raise their costs. 15 In some
enforcement actions, the Commission’s concern was foreclosure of the rivals’ access to the related
product. When that was the case, the Commission considered the significance of the merged firm’s
potential gains in the relevant market and any potential losses from reduced sales of the related
product. Northrop/Orbital (2018), GE/Avio (2013), Cytyc/Digene (2002), Ceridian/Tre ndar
(2000), and CMS/Duke Energy (1999) are examples where the balance of these two effects on
the merged firm’s profits likely meant the merged firm had a significant incentive to foreclose
rivals.
In other cases, the Commission considers the potential for a vertical merger to raise rivals’ costs.
When the terms of exchange of the related product are set through bargaining, a vertical merger
may make it less costly for the merged firm if negotiations take time, or fail, because it will benefit
from additional sales of the related product. The Commission may consider whether the merged
firm might have greater incentives to hold out for better terms during the negotiations as a result.

13

Id., §4.a.(2).

14

Id.

15

Id.
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United/DaVita (2019) is an example.

iii. Effects
The Commission is ultimately concerned about the effects of vertical mergers on competition in
the relevant market. In some cases, a vertical merger will eliminate a double margin. That is, absent
the transaction, the downstream firm would have paid a price for inputs that included a markup
over the input suppliers’ marginal costs; whereas, if the transaction were consummated, the merged
firm would have access to self-supplied inputs at cost. 16 The net effect on competition of the
changes to the merged firm’s unilateral incentives 17 will depend on both any incentive to foreclose
or raise rivals’ costs and any incentive to set lower prices for the relevant product due to the
elimination of double marginalization (“EDM”). United/DaVita (2019) and Northrop/Orbita l
(2018) are examples where the balance of the two effects meant downstream prices would likely
be higher, and where the Commission took an enforcement action to prevent the harm.
Essilor/Luxottica (2018), Pepsi/Pepsi Bottlers (2010) and Coca-Cola (2010) are examples
where the balance of the two effects meant downstream prices would likely be lower.

B. Barriers to Entry for Future Competitors Through Foreclosure or
Raising Rivals’ Costs
A vertical merger may eliminate the incentive of the combined firm to facilitate the entry or
expansion of one or more firms into or in the market(s) one of the parties operated in prior to the
merger, or may create the incentive or ability to discriminate against future competitors to the
combined firm. See, e.g., Teva/Allergan (2016), ETE/Williams (2016), Biovail/DOV
Pharmaceuticals (2002), AOL/Time Warner (2001) and Ceridian/Trendar (2000).
In considering the competitive effects of a merger of firms operating in one or both of the upstream
and downstream markets, the Commission has considered whether successfully competing against
the merged firm will likely require a new entrant into the relevant market to also enter the market
for the related product or service, known as two-level entry. In Corpus Christi Polymers (2018)
(discussed infra, at Section 5), the Commission’s evaluation of entry conditions into the relevant
market, as part of its competitive effects analysis, recognized that “two-tier entry in both the
[polyethylene terephthalate resin] and [purified terephthalic acid] markets would likely be
necessary for an entrant to become truly competitive.” In Cadence/Cooper & Chyan (1997)

16

Id., §4.a.

17

Id.
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(discussed in Section 2, supra), the Commission investigated the combination of two firms
producing complementary products. According to the Commission, the transaction would make
entry into one market – the “constraint-driven, shape-based integrated circuit routing tool market”
– dependent upon simultaneous entry into a second market – the market for “integrated circuit
layout environments.” Similarly, in Eli Lilly/PCS Health Systems 18 (1995) (discussed in Section
5, infra), the Commission alleged that one effect of pharmaceutical company Eli Lilly’s acquisition
of pharmacy benefit manager PCS Health Systems would be to make entry into the relevant
markets more difficult because entry would be required at more than one level. The Commission
also alleged that the combination of Silicon Graphics with Alias Research and Wavefront (1995)
would make two-level entry necessary (as discussed in Section 2, supra).

C. Case Examples
The following examples illustrate the Commission’s analysis of specific mergers that raised
concerns of foreclosure or raising rivals’ costs.
United/DaVita (2019) UnitedHealth Group (“United”) is a vertically integrated health
insurer that, among other activities, sold health insurance plans, including Medicare
Advantage (“MA”) plans to individual MA members in the Las Vegas area (the relevant
market). MA health insurers in the relevant market needed to contract with managed care
provider organizations (“MCPOs”), like those of Optum, United’s MCPO, or DaVita, to
create a marketable network of healthcare providers for MA plans. Post-transaction,
United would control the two largest MCPOs serving MA members (the related service)
in the area of and around Las Vegas, a critical input needed by rival Las Vegas-area MA
insurers to sell MA plans to individual MA members.
The Commission’s complaint alleged that United would have the ability to harm rival
MA insurers’ sales by raising its rivals’ costs or potentially foreclosing its rivals’ access
to United’s MCPOs. After the acquisition, United’s MCPOs would cover over 80 percent
of MA members, and other, smaller groups were inadequate substitutes. Insurers that
could not use United’s MCPOs would be less able to attract members. Moreover, the
combined firm would have the incentive to negotiate more aggressively, because it would
be less costly for the merged firm if a rival insurer did not reach agreement with United’s
MCPOs, or if there were a delay in reaching an agreement; the rival would lose members,

18

Eli Lilly and Company, 120 F.T.C. 243 (1995).
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many of whom would switch from the rival insurers to United. The Commission assessed
the likely net effects on competition of this change in incentives, and of EDM, and found
that on balance prices for MA insurance plans were likely to be higher.
The Commission challenged the proposed acquisition and entered into an order with
United and DaVita.
Staples/Essendant (2019) Staples, Inc., a leading retailer of office products and related
services, sought to acquire Essendant, Inc., the largest U.S. wholesaler of office products.
The proposed acquisition was a diagonal transaction because Essendant and Staples
operated at different levels in two distinct alternative supply chains. Essendant sold
wholesale office supplies (the related product) to independent resellers that competed
with Staples in the sale and distribution of office products to midmarket business-tobusiness customers (the relevant market). By contrast, Staples, unlike the independent
resellers, sourced most of its inventory directly from manufacturers and not from
Essendant or other wholesalers.
The Commission’s investigation considered whether the combined firm would likely
raise Essendant’s wholesale prices to resellers competing against Staples, and thereby
reduce competition in the relevant market. The Commission concluded that Staples would
have little ability to use its control of Essendant’s wholesale service (the related product)
to raise the wholesale costs of independent resellers because many would avoid higher
prices from Essendant by switching to another wholesaler offering equivalent services,
or they would source office supplies from manufacturers directly. The Commission also
concluded that the combined firm would have little incentive to raise Essendant’s
wholesale prices. Even if some of Essendant’s independent resellers remained after a
Staples-imposed price increase, those firms’ downstream customers that switched in
response to an attempt by the reseller to pass on a price increase would likely not switch
to Staples, but rather would move to resellers supplied by other wholesalers or to other
sources of supply. Staples had a small share of the downstream market for the sale and
distribution of office products to midmarket business-to-business customers, and Staples
was not a particularly close alternative for end customers that bought from Essendantsupplied resellers. Staples focused on customers that were less reliant on high-touch
services, while the customers of Essendant-supplied resellers tended to value such
services more. Because the combined firm would have little incentive to raise Essendant’s
wholesale prices to downstream resellers, the proposed transaction was unlikely to have
substantial anticompetitive effects. The Commission did not allege harm to competition
from foreclosure or raising rivals’ costs.
13 | P a g e
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For other reasons, discussed, infra, at Section 4, the Commission challenged the proposed
acquisition and entered into an order with Staples and Essendant.
Northrop Grumman/Orbital ATK (2018) Northrop Grumman, one of only four
companies capable of supplying missile systems to the Department of Defense (“DOD”),
sought to acquire Orbital ATK, one of two producers of solid rocket motors (“SRMs”),
and the dominant supplier of large SRMs (the related product) used for missile systems
(the relevant market). SRMs propel missiles to their intended targets and are an essential
input for missile systems. The Commission found that Northrop would have the ability
to harm rival suppliers of missile systems by foreclosing their access to its SRMs, because
its SRMs were superior to others’. The combined firm would have the incentive to
foreclose rivals, because Northrup was the firm most likely to pick up any sales lost by
rivals, and the margins on missile systems were greater than the margins on SRMs. The
Commission considered the net effects on competition, and found that EDM was unlikely
to overcome the harm from foreclosure.
The Commission challenged the proposed acquisition and entered into an order with
Northrop and Orbital ATK. 19
Essilor/Luxottica (2018) Essilor is a leading designer and manufacturer of ophthalmic
lenses and is the largest provider of wholesale optical laboratory services in the United
States. Its products include progressive lenses and photochromic lens treatments (the
related products). Luxottica was, at the time of the proposed acquisition, a leading
designer, manufacturer, and distributor of optical frames and sunglasses, and was the
largest seller in retail optical store markets (the relevant markets) throughout the United
States, competing with LensCrafters and Pearle Vision stores and optical retail operations
in Target and Sears stores.
The Commission assessed the ability of the combined firm, post-acquisition, to weaken
the competition it faced in the relevant market from rival retail optical stores, including
independent eye care professionals, by raising the price it charged them for Essilor’s
progressive lenses and photochromic lens treatments. Even though Essilor was the largest
supplier of these types of products, the Commission concluded that the combined firm
would likely have no ability to reduce the competitiveness of rivals because, as the rivals

See also Statement of Bureau of Competition Deputy Director Ian Conner on the Commission’s Consent Order in
the Acquisition of Orbital ATK Inc., by Northrop Grumman Corp. (June 5, 2018).
19
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indicated to the Commission, they had alternative sources for both products. The
Commission also concluded that the combined firm would have little incentive to raise
the price of Essilor’s progressive lenses and photochromic lens treatments to rival
retailers. Not only would doing so have little effect on rivals’ sales, but very few of the
customers that rival retailers would lose if their prices increased would switch to
Luxottica retail stores. Despite the fact that Luxottica was the largest retailer overall, it
had less than a 10 percent share of total U.S. sales, and detailed analysis showed that
customers had many other options in the local areas that likely constituted relevant
markets.
Regarding effects, the Commission modeled the likely price effect of both the incentives
to raise rivals’ cost and the elimination of double marginalization on retail prices. EDM
meant that, after the transaction, Luxottica would have an incentive to offer lower prices
at its retail outlets for glasses that used Essilor’s progressive and photochromic lenses, as
it now benefitted from the upstream margin on those products. FTC staff used a variety
of quantitative models to analyze the potential vertical competitive effects, and tested the
robustness of its findings using a range of reasonable assumptions. None of these
economic models supported a finding that the merging parties would be able to impose
higher prices or reduce output on their downstream rivals or ultimately consumers.
The Commission closed the investigation, and issued a Statement of its rationale for
closing. 20
Energy Transfer Equity (ETE)/Williams (2016) The proposed merger of the Williams
Companies (“Williams”) into Energy Transfer Equity (“ETE”) raised both horizontal and
vertical concerns. ETE had a 50 percent ownership interest in one pipeline used to supply
natural gas to central and southern Florida (the relevant market); Williams had a 50
percent interest in the only other pipeline used to supply natural gas to central and
southern Florida. The Commission alleged that the transaction would lead to the loss of
horizontal competition between ETE and Williams in the relevant market.

Statement of the Federal Trade Commission Concerning the Proposed Acquisition of Luxottica Group S.p.A by
Essilor International (March 1, 2018).
20
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The Commission also considered vertical effects. Sabal Trail Transmission, LLC was a
potential entrant. It was developing a third pipeline to supply natural gas to central
Florida, in competition with ETE’s pipeline. Sabal relied on a leased section of the
Transco pipeline (the related product, and owned by Williams), for access to gas. The
Commission alleged that the merged firm would be able to limit competition from Sabal
by limiting the capacity of the leased segment of the Transco pipeline. The merged firm
would have a stronger incentive to limit the growth of Sabal Trail than Williams had
prior to the merger, because it would benefit from weaker competition in the relevant
market.
The Commission challenged the proposed merger and entered into an order with ETE and
Williams.
Teva/Allergan (2016) Teva Pharmaceutical Industries Ltd. (“Teva”) is a vertically
integrated manufacturer of generic and branded pharmaceuticals (the relevant markets)
and a number of active pharmaceutical ingredients (“APIs”) (the related products) used
by Teva and other companies to make pharmaceuticals. Allergan was a global producer
of generic, branded, and over-the-counter pharmaceuticals. The Commission alleged that
Teva’s proposed acquisition of Allergan’s generic pharmaceutical business created the
incentive and ability for Teva to withhold supply of Teva’s APIs from current or future
competitors for 15 generic drugs that Allergan supplied pre-merger. 21 Teva had the
ability to foreclose current and future competitors of Allergan because, while other API
suppliers were capable of manufacturing the specific API supplied by Teva, most of
Teva’s API customers could not easily switch to alternative suppliers because a drug
manufacturer must use API from a source designated in its ANDA. Post-acquisition, Teva
would have the incentive to foreclose one or more competitors if the lost API sales would
be less than the recouped profits on additional sales gained from the foreclosed
competitor(s) and the increased prices.
The Commission challenged the proposed acquisition and entered into an order with Teva
and Allergan.

The Commission considered other theories of harm. See Statement of the Federal Trade Commission in the Matter
of Teva Pharmaceuticals Industries Ltd. and Allergan plc (July 27, 2016).
21
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Par/Mid Pac (2015) Par Petroleum (“Par”) and Mid Pac Petroleum (“Mid Pac”) engaged
in the bulk supply and distribution of Hawaii-grade gasoline blendstock (“HIBOB”) (the
relevant market) in Hawaii. To reach customers, bulk suppliers delivered HIBOB into
petroleum terminals for downstream distribution or further shipment (the related
product), and they had no other means of accessing the market. Only Par and Chevron
produced bulk quantities of HIBOB in Hawaii. Mid Pac and Aloha Petroleum (“Aloha”)
were the only other firms capable of supplying bulk HIBOB to Hawaii, although, unlike
Par and Chevron, they were not capable of producing it. Of the terminals capable of
receiving economically viable cargoes of imported HIBOB, Par and Chevron owned all
but one, the Barbers Point Terminal. Aloha operated this facility and shared storage and
throughput rights with Mid Pac. Access to the Barbers Point Terminal gave Aloha and
Mid Pac the ability to source HIBOB from Par’s and Chevron’s out-of-state competitors,
and this placed a competitive constraint on the HIBOB prices each received from Par and
Chevron.
The Commission alleged that the proposed acquisition of Mid Pac by Par likely would
increase prices for bulk supply of HIBOB and, ultimately, gasoline prices for Hawaii
customers. By exercising the Mid Pac storage rights and “parking” product at the
terminal, Par had the ability to increase Aloha’s costs of importing HIBOB. Par had the
incentive to restrict Aloha from importing HIBOB at lower cost because it would remove
or lessen the competitive constraint that imported HIBOB exerted on the prices Par could
charge Aloha for the HIBOB that Par produced. Par could accomplish this restriction at
a relatively low cost to itself. The likely effect of the removal of this constraint would be
higher bulk supply and downstream prices. According to the Commission’s complaint,
the acquisition would weaken the threat of imports as a constraint on local refiners’
HIBOB bulk supply prices.
The Commission challenged the proposed acquisition and entered into an order with Par.
General Electric/Avio (2013) General Electric (“GE”) intended to acquire the
AeroEngine division of Avio S.p.A (“Avio”). GE and Pratt & Whitney (“P&W”) were
the only two firms that manufactured engines for Airbus’s A320neo aircraft (the relevant
market). Avio manufactured an accessory gearbox (“AGB”) that was a key input into
P&W’s A320neo engine. (The AGB for P&W’s A320neo engine was the related
product.) P&W had no viable alternatives to Avio’s AGB, which was necessary for its
A320neo engine to function.
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The Commission alleged that GE would have the ability to use its control of Avio’s
development of the AGB for P&W’s A320neo engine to delay P&W’s readiness to supply
A320neo engines. Typically, a supplier will customize AGBs for individual engines.
Avio had been designing and developing an AGB for P&W’s A320neo engine for some
time. At the time of the proposed transaction, P&W did not have the capability to take
over design and development of its AGB itself, nor could it transfer design and
development of its AGB to another gearbox manufacturer without significant delays to
its certification and timeline for production of A320neo engines. Because P&W and GE
were each other’s direct and only competitors for the supply of A320neo engines, GE had
the incentive to disrupt P&W’s A320neo engine certification since the profit GE could
earn from an additional GE engine sale was much greater than the profit GE could earn
from an additional AGB sale to P&W. The effect of weaker competition from P&W,
GE’s only competitor in the supply of A320neo engines, would allow GE to raise price,
offer lower quality, or delay delivery of engines for A320neo aircraft.
The Commission challenged the proposed acquisition and entered into an order with GE.
Pepsi/Pepsi Bottlers (2010) Pepsi produced branded soft drink concentrate (the related
product). It sold that concentrate to bottlers who bottled it and distributed it as branded
carbonated soft drinks (the relevant market). Pepsi owned a significant but not controlling
interest in each of two of biggest distributors, Pepsi Bottling Group and PepsiAmericas,
Inc. (collectively, “Pepsi Bottlers”), and sought to acquire the remaining equity interest
in each, giving it full ownership of the two distributors. The Pepsi Bottlers had exclusive
bottling, distribution and sale agreements with Pepsi in certain geographic areas, and with
Pepsi’s competitor, the Dr Pepper Snapple Group (“DPSG”), in certain overlapping
geographic areas. The DPSG agreement gave the Pepsi Bottlers access to competitively
sensitive and confidential information about DPSG’s competitive strategies with respect
to its marketing and sales of DPSG branded carbonated soft drinks.
The Commission found that the merged firm would have the ability to use Pepsi Bottlers
to disadvantage DPSG by, for example, raising the retail price or refusing to carry new
lines. Moreover, the merged firm would likely have an incentive to do this in order to
divert sales of DPSG brand carbonated soft drink products to Pepsi brand carbonated soft
drink products. However, when assessing likely effects on consumers, the Commission
also took into account the likely effects on downstream prices of EDM, and concluded
that, on balance, prices would be lower. The Commission had evidence that the merger
would lead to EDM, and concluded that the merger would not have the effect of
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increasing branded carbonated soft drink prices because the downward pricing pressure
created by EDM would outweigh the upward pricing pressure created by Pepsi’s ability
and incentive to raise its rivals’ costs. To predict the merger’s effect on branded
carbonated soft drink prices, the Commission relied on a merger simulation model. (To
test for robustness, the Commission’s analysis incorporated different assumptions of
demand elasticity.)
The Commission did not allege harm from foreclosure. However, as discussed in Section
4, infra, the Commission challenged the proposed acquisitions on other grounds and
entered into an order with Pepsi.
Coca-Cola/Coca-Cola Enterprises (2010) Coca-Cola sought to acquire its largest bottler,
Coca-Cola Enterprises, Inc. Because Coca-Cola Enterprises had exclusive rights to bottle
and distribute DPSG’s branded soft drinks in certain areas of the United States, the
acquisition raised similar concerns to Pepsi’s acquisition of its bottlers.
As in the Pepsi matter, the Commission did not allege harm from foreclosure. However,
as discussed in Section 5, infra, the Commission challenged the proposed acquisitions on
other grounds and entered into an order with Coca-Cola.
Cytyc/Digene (2002) Cytyc Corp. proposed to acquire Digene Corp. The parties
manufactured and sold complementary products used to screen women for cervical
cancer. Cytyc’s product was a liquid-based Pap test that physicians used as a primary,
front-line cervical cancer-screening tool (the relevant market). Digene’s product (the
related product) was a DNA-based test for human papillomavirus (“HPV”), the cause of
nearly all cervical cancers, used as a follow-up test when liquid Pap test results did not
provide clear results. At the time of the proposed transaction, Cytyc had a 93 percent
share in the market for liquid Pap tests (the relevant market), and competed against only
one other firm, Tripath.
The Commission evaluated Cytyc’s ability, post-acquisition, to weaken its only existing
competitor, and to make potential entry by another competitor less likely through
foreclosure of access to Digene’s HPV test. Digene’s HPV test was most often and
efficiently conducted using cellular samples collected during a liquid Pap test, like
Cytyc’s, but doing the test this way required FDA approval. After the acquisition, Cytyc
could refuse to provide access to the Digene HPV test, or could charge a higher price for
access, to customers who did not buy Cytyc’s liquid Pap offering. The combined firm
might also disadvantage Cytyc’s liquid Pap rivals by refusing to assist with gaining FDA
approval to use a competitor’s liquid Pap samples to conduct the Digene HPV test.
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Without access to Digene’s HPV test, competing liquid Pap test companies would likely
lose sales. Moreover, the Commission was concerned that the combined firm would likely
have an incentive to foreclose. A foreclosure strategy was likely to be profitable in light
of Cytyc’s 93 percent share of liquid-based Pap tests; Cytyc would likely capture nearly
all of the lost sales of its rivals.
The Commission was prepared to allege that the transaction would have anticompetitive
effects in the market for primary cervical cancer screening tests – increasing prices,
causing innovation to suffer, and compromising patient care – and authorized the Bureau
of Competition to seek a preliminary injunction to block Cytyc’s acquisition of Digene.
However, the parties abandoned the transaction prior to the Commission’s filing of its
complaint.
Biovail/DOV Pharmaceuticals (2002) The Commission challenged Biovail’s
acquisition, from DOV Pharmaceuticals, of an exclusive license to the intellectual
property rights (the related product) – the “’463 patent” – underlying Biovail’s
manufacturing and sale of Tiazac. (Tiazac is an extended-release, diltiazem-based drug
used to treat hypertension. Tiazac, and its generic bioequivalent versions, were the
relevant market.) DOV’s ‘463 patent covered a unique formulation of diltiazem (the
active pharmaceutical ingredient in Tiazac) that combines both an immediate-release and
an extended-release form of diltiazem.
The Commission’s complaint alleged that Biovail, through its acquisition of the exclusive
license, acquired the power – the ability – to exclude competition by blocking the entry
of any bioequivalent generic drug capable of competing with Biovail’s lucrative branded
Tiazac product. Biovail’s acquisition of the exclusive license to the ‘463 patent raised
substantial barriers to entry into the relevant market.
The Commission challenged the acquisition of the exclusive license and entered into an
order with Biovail. 22

After the acquisition of the exclusive license, Biovail listed the ‘463 patent in the FDA’s Approved Drug Products
with Therapeutic Equivalence Evaluations (“Orange Book”), wrongfully claiming that the patent covered Tiazac. It
subsequently filed patent infringement lawsuits against a third party seekingto market a generic bioequivalent version
of Tiazac; under the provisions of the Hatch-Waxman Act, the patent infringement claims limited the ability of the
FDA to approve a generic version of Tiazac for up to 30 months. The district court and the Court of Appeals for the
Federal Circuit rejected Biovail’s claims of patent infringement. In addition to alleging the acquisition was unlawful,
the Commission alleged that Biovail’s acquisition and the wrongful listing of the patent in the Orange Book, together
with other conduct, constituted acts intended to maintain its monopoly. See Complaint, Biovail Corporation, ¶¶ 55,

22
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AOL/Time Warner (2001) The Commission alleged that the proposed merger of AOL
and Time Warner raised substantive competitive concerns in the market for Interactive
Television (“ITV”) (the relevant market). ITV combined television programming and
internet functionality, and required special hardware and software to blend data with
video signals for display on a television screen. AOL had recently launched AOL-TV, a
first-generation ITV product. The distribution of future generations of ITV was likely to
be over a broadband (cable) connection, including those operated by Time Warner (the
related product). Distribution of ITV over broadband was superior to distribution over
satellite or digital subscriber line (“DSL”); because of this, the Commission believed that
local cable companies such as those operated by Time Warner would play a key role in
enabling ITV services. Time Warner was a significant provider of local cable television
services and controlled the interactive signals, triggers, and content delivered over its
cable system. The Commission recognized that the combined firm would have the ability
to prevent or deter entry by next generation ITV suppliers in competition with AOL’s
ITV services by denying them distribution over Time Warner’s cable services and alleged
that the merger would harm competition in the market for ITV, both nationally and in
Time Warner’s cable service areas.
The Commission challenged the proposed merger and entered into an order with AOL
and Time Warner.
Boeing/Hughes Space & Communications Company (2000) Hughes was engaged in the
research, development, manufacture, and sale of satellites, including commercial
geosynchronous earth orbit satellites, commercial medium earth orbit satellites, and
government satellites. Boeing provided systems engineering, technical assistance and
support services (“SETA Services” (the related product)) to the DOD for a certain
classified program, but was otherwise not competing to provide services to the program
(the relevant market). Hughes was one of two competing contractors for the classified
program. The proposed acquisition would result in Boeing’s being both the provider of
SETA Services and a competing contractor for the classified program. As the only SETA
contractor, Boeing had the ability to favor itself and to disfavor the competing supplier
by, among other ways, submitting unfair evaluations of its bid proposals. Boeing had the
incentive to do so, because, as it was the only other competitor for the classified program,
it would benefit if its rival lost the bid. 23

56.
23

The Commission alleged similar concerns in other mergers. See TRW, 125 F.T.C. 496 (1998) (combined firm would
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The Commission also recognized, and its complaint alleged, concerns affecting another
market. Boeing was a supplier of launch vehicles (the relevant market) and, through
acquisition, a supplier of the types of satellite that Hughes made (the related products).
As a result of the merger Boeing would likely have the ability to disadvantage or raise
the costs of other launch vehicle suppliers by withholding from them satellite interface
information necessary to integrate a satellite with a launch vehicle, because there were
very few competing satellite suppliers.
The Commission challenged the proposed acquisition and entered into an order with The
Boeing Company.
Ceridian/Trendar (2000) Ceridian Corporation owned Comdata, the largest supplier in
the market for commercial credit cards for trucking fleets (“fleet cards”). Ceridian
acquired substantially all of the assets of Trendar Corporation, the largest provider of
point-of-sale (“POS”) systems used by truck stops to process fleet card transactions. Fleet
cards and POS systems are complementary products. (Trendar’s POS system was the
related product, and fleet cards were the relevant market.)
The Commission recognized that Ceridian, through the acquisition, gained the ability to
make rival fleet cards less valuable to trucking fleets – and therefore less competitive
against Comdata – by preventing their acceptance at truck stops that used Trendar’s POS
system. Moreover, Comdata, as the largest provider of fleet cards, stood to benefit
substantially if its rivals’ cards became less competitive. On the other hand, denying
access to rival fleet cards could be costly if, as a result, fewer truck stops purchased
Trendar’s POS system. However, the investigation revealed that Comdata had already
delayed or denied some fleet card competitors’ access to Trendar, and had raised
Trendar’s access fees to other fleet card competitors. This evidence indicated that the
merged firm had an incentive to foreclose and raise rivals’ costs, and that the benefit from
doing so outweighed any costs from reducing the value of Trendar to truck stops. Upon
this evidence, the Commission alleged that the acquisition had the effect of increasing
the likelihood that customers of fleet card services to over-the-road trucking companies

participate in the market for the research, development, manufacture, and sale of a Ballistic Missile Defense System
for DOD and, prior to the merger, one of the parties was a provider of SETA Services to the Ballistic Missile Defense
Organization); Lockheed Martin, 122 F.T.C. 161 (1996) (combined firm would be engaged in the market for the
research, development, manufacture, and sale of air traffic control systems and the provision of SETA Services to the
Federal Aviation Administration). The Commission obtained remedies in these matters before allowing the
transactions to proceed.
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would pay higher prices, and, similarly, increasing the likelihood that customers of truck
stop “fuel desk automation systems” would pay higher prices. The Commission also
alleged that the acquisition raised barriers to entry in the markets for fleet card services
and truck stop “fuel desk automation systems.”
The Commission challenged the consummated acquisition and entered into an order with
Ceridian.
CMS/Duke Energy (1999) CMS Energy Corp. sought to acquire the Panhandle Eastern
Pipe Line Company, the Panhandle Storage Company, and the Trunkline LNG Company
from Duke Energy Co. CMS, through its subsidiary Consumers Energy Company
(“CEC”), generated, purchased, transmitted, and distributed electricity and natural gas in
all or portions of 54 counties in Michigan. (It also stored natural gas.)
CEC operated the only intrastate natural gas transmission system in the area (the related
product). Customers within the CEC services area were able to purchase natural gas from
other suppliers, but needed access to CEC’s transmission system. Pipelines owned by
Duke (Trunkline and Panhandle), ANR Pipeline Co., Great Lakes Transmission, L.P.,
Michigan Consolidated Gas Co., and other companies transported natural gas consumed
in CEC’s service area through CEC’s natural gas transmission system. CMS would
acquire Duke’s Trunkline and Panhandle pipelines.
The Commission defined the relevant market as the pipeline transportation of natural gas
into portions of the Lower Peninsula of Michigan. Companies offering gas transportation
in the relevant market needed interconnection with CMS’s local distribution system;
otherwise their customers would be unable to deliver gas to its final destination. The
Commission recognized that CMS had the ability to disadvantage rival gas transportation
companies by limiting the interconnection capacity between the rivals’ pipelines and
CMS’s local distribution system. The Commission alleged that CMS, after the
acquisition, would have an incentive to limit rivals’ interconnection because limiting
interconnection with rival pipelines would force rivals’ customers to increase purchases
on the Panhandle and Trunkline pipelines. Customers that switched their transportation
from rival pipelines to the Panhandle and Trunkline pipelines would require gas
transportation on the CMS local distribution network. Thus, CMS would not forgo sales
of the related product if it limited interconnection for rivals, making it likely that the
strategy would be profitable. Weaker competition from rivals’ pipelines would have had
harmful effects, by allowing CMS to increase transportation rates on the Panhandle and
Trunkline pipelines.
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The Commission challenged the proposed acquisitions and entered into an order with
CMS.
Shell/Texaco (1998) In connection with a proposed joint venture between Shell Oil
Company and Texaco Inc., the Commission investigated potential horizontal effects in
various West Coast fuel markets and vertical effects in the Bay Area asphalt market (the
relevant market). Heated pipelines transport undiluted heavy crude oil (the key input for
asphalt) to asphalt producers. (The transportation of undiluted heavy crude oil to the San
Francisco, California area (the “Bay Area”), was the related product.) Texaco owned the
only such pipeline to the Bay Area, and it was contributing the pipeline to the joint
venture. The Commission alleged that the joint venture, through its control of Texaco’s
heated pipeline, would have the ability to raise the heavy crude oil transportation costs
of asphalt producers competing in the relevant market. Shell/Texaco would be the only
heated pipeline transportation option for both Shell and Huntway Refining Company
(“Huntway”). Huntway and Shell together accounted for 85 percent of Bay Area asphalt
production. Given Huntway’s and Shell’s substantial shares in the relevant market, Shell,
one of the owners of the joint venture, would likely benefit from any price increase or
loss of sales by Huntway. This gave the joint venture an incentive to raise heavy crude
oil costs, as Huntway would have to reduce supply or raise asphalt prices to recover the
increased heavy crude oil costs. This reduction in supply or increase in prices would
reduce the competitiveness of Huntway in the relevant market and have the effect of
harming asphalt consumers through higher prices.
The Commission challenged the proposed joint venture and entered into an order with
Shell and Texaco.

24 | P a g e

Commentary on Vertical Merger Enforcement

4. Unilateral Effects from Access to Competitively
Sensitive Information
A transaction may harm competition in a relevant market if the transaction gives the combined
firm access to and control of sensitive business information about its upstream or downstream
rivals that was unavailable to it before the merger. 24 This may create a disincentive for those
upstream or downstream firms to attempt procompetitive initiatives. The threat of the merged
firm’s access to proprietary information also might cause rival firms to end their trade relationships
with the merged firm and accept lower quality or more expensive goods or services as substitutes,
resulting in harm to downstream customers. Additionally, access to competitively sensitive
information about its rivals may also facilitate or cause reduced competitive responses from the
merged firm that harm consumers.
Staples/Essendant (2019) Staples, Inc., a leading retailer of office products and related
services, sought to acquire Essendant Inc., the largest U.S. wholesale distributor of office
products. Staples competed against Essendant-supplied resellers in the downstream
market for the sale and distribution of office products to midmarket business-to-business
customers (the relevant market). The Commission alleged that Staples would gain access
to commercially sensitive information about Essendant-supplied resellers competing
against Staples in the relevant market through its control of Essendant’s wholesaling
activities (the related product). Specifically, with knowledge of an Essendant-supplied
reseller’s cost of goods, Staples may have been able to offer higher prices than it
otherwise would when bidding against that reseller for an end customer.
The Commission challenged the proposed acquisition and entered into an order with
Staples and Essendant.
Boeing/Lockheed Martin (2007) Boeing Corp. and Lockheed Martin Corp. proposed to
form a joint venture (United Launch Alliance) consolidating their operations in the
upstream market for space vehicles (the relevant market) and consolidating their
downstream operations for medium-to-heavy launch services (the related product). The
transaction was a merger to monopoly for medium-to-heavy launch services. The
Commission’s complaint alleged that the joint venture and joint venture partners could
gain access to the competitively sensitive information of rival space vehicle firms, which
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would no longer be able to use the downstream competition between Boeing and
Lockheed to negotiate effective firewalls.
The Commission challenged the formation of the United Launch Alliance joint venture
and entered into an order with The Boeing Company and Lockheed Martin.
Boeing/Hughes Space & Communications Company (2000) The Commission alleged,
among other concerns, that the acquisition might lead to diminished competition in the
markets for various launch vehicles and satellites. Hughes was a significant supplier of
various satellites (e.g., medium earth orbit satellites, low earth orbit satellites,
geosynchronous earth orbit satellites). Boeing was a significant supplier of launch
vehicles used to launch satellites. Launch vehicle suppliers and satellite suppliers work
closely together and share a substantial amount of proprietary and competitively sensitive
information to integrate the two products. The Commission alleged that the combination
of Boeing and Hughes could provide Boeing with information on competing satellite
providers; if shared with Hughes’s satellite division (post-acquisition), such information
would improve Boeing’s ability to determine the cost and technology involved in its
competitors’ satellite proposals. The Commission recognized that possession of this
information could lead Boeing to compete less aggressively in upcoming satellite
procurements. 25 The Commission also recognized that this sharing of information could

The defense industry underwent significant consolidation in the mid-to-late 1990s. The Commission identified
competitive concerns in a number of transactions similar to those identified in the Boeing/Hughes matter where, preacquisition, the combining firms were in a vertical relationship to one another and, often, were on separate teams
competing for military or non-military government programs. See Boeing Company, 123 F.T.C. 812 (1997) (combined
firm would participate in the market for Space Launch Vehicle Propulsion Systems and Space Launch Vehicles, and
two teams competing to develop High Altitude Endurance Unmanned Air Vehicles); Lockheed Martin, 122 F.T.C.
161 (1996) (combined firm would participate in the market for military aircraft, and the markets for NITE Hawk
systems, electronic countermeasures and mission computers, all of which are used in military aircraft, and in the
markets for unmanned aerial vehicles and integrated communications systems, which are used in unmanned aerial
vehicles); Raytheon Company, 122 F.T.C. 94 (1996) (combined firm would participate in two teams – out of a small
number of teams – competing in the Department of the Navy’s procurement of submarine high data rate satellite
communications terminal); Hughes Danbury Optical Systems, 121 F.T.C. 495 (1996) (combination of Hughes with
Itek Optical Systems would result in the combined entity’s participation in both teams competing to develop the
Phillips Laboratory Airborne Laser Program, resulting in reduced competition for the development, innovation and
quality of the program); Lockheed Corporation, 119 F.T.C. 618 (1995) (the merger of Lockheed and Martin Marietta
would result in the combined firm’s participation in the market for military aircraft and the market for low-altitude
navigation and targeting infrared for night systems used on military aircraft, and participating in competing teams for
satellites for use in Space Based Early Warning Systems); Alliant Techsystems, 119 F.T.C. 440 (1995) (the proposed
acquisition would result in the combined firm’s participation in the market for propellant or explosives used to propel
or activate weapons, and the market for weapons (ammunition or munitions), and would allow Alliant to gain access
to competitively significant and non-public information of or concerning other weapons manufacturers, with the effect
25
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reduce the incentives of other satellite suppliers to invest in future technological
advancements because of concerns that Boeing would be able to “free-ride” off its
competitors’ technological innovations.
The Commission challenged the proposed acquisition and entered into an order with The
Boeing Company.
Pepsi/Pepsi Bottlers (2010) Pepsi produced branded soft drink concentrate (the related
product). It sold that concentrate to bottlers who bottled it and distributed it as branded
carbonated soft drinks (the relevant market). Pepsi owned a significant but not controlling
interest in each of two of biggest distributors, Pepsi Bottling Group and PepsiAmericas,
Inc. (collectively, “Pepsi Bottlers”), and sought to acquire the remaining equity interest
in each, giving it full ownership of the two distributors. The Pepsi Bottlers had exclusive
bottling, distribution and sale agreements with Pepsi in certain geographic areas, and with
Pepsi’s competitor, the Dr Pepper Snapple Group (“DPSG”), in certain overlapping
geographic areas. The DPSG agreement gave the Pepsi Bottlers access to competitively
sensitive and confidential information about DPSG’s competitive strategies with respect
to its marketing and sales of DPSG branded carbonated soft drinks. The Commission
considered whether the combined firm’s access to competitively sensitive and
confidential information of DPSG might deter DPSG or Pepsi from pursuing
competitively beneficial initiatives.
The Commission alleged that Pepsi’s access to DPSG’s information “may substantially
lessen competition … by eliminating direct competition between PepsiCo and DPSG, …
increasing the likelihood that Pepsi might unilaterally exercise market power or influence
and control DPSG’s prices” and by “increasing the likelihood of or facilitating
coordinated interaction.”
The Commission challenged the proposed acquisitions and entered into an order with
Pepsi.

of, among other things, reducing advancements in weapons research, innovation, and quality); Martin Marietta, 117
F.T.C. 1039 (1994) (Martin Marietta’s acquisition of the assets of General Dynamics Space Systems Division would
result in the combined entity’s participation in the market for satellites, and the market for Atlas-class Expendable
Launch Vehicles, which deliver satellites into orbit; through the acquisition, Martin Marietta might increase its ability
to access competitively significant and non-public information concerning other satellite manufacturers, with the
effect of reducing direct competition between the company and other satellite manufacturers, and reducing advances
in satellite research, innovation, and quality). The Commission obtained remedies in these matters before allowing the
transactions to proceed.
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5. Coordinated Effects
A vertical merger may diminish competition by enabling or encouraging post-merger coordinated
interaction among some or all firms in the relevant market, to the detriment of customers. 26
One way that a vertical merger may lead to coordinated effects is by undermining the role of
maverick firms. 27 For example, an input maker could merge with a disruptive buyer and bring it
in line with the acquirer’s other customers. 28
Eli Lilly/PCS Health Systems 29 (1995) and Merck/Medco (1999) Eli Lilly Co. and Merck
& Co. each developed, manufactured, and sold pharmaceutical products for the treatment
of various conditions (the relevant markets). Pharmacy benefit managers (“PBMs”) –
including PCS Health Systems, Inc. (“PCS”) (a subsidiary of McKesson Corporation)
and Medco Containment Services (“Medco”) – acted as intermediaries between drug
companies and their health insurer customers (the related product). PBMs processed
claims, reviewed drug utilization, and managed drug formularies for health insurers that
contracted with their pharmacy benefit plans. PBMs’ drug formularies listed the names
and prices of covered pharmaceuticals, and consumers relied on their health insurer’s
contracted drug formulary to decide which drugs to purchase. Through these actions,
PBMs influenced the prices of pharmaceutical products and the availability of such
products.
Merck acquired Medco in 1993. Eli Lilly initiated a cash tender offer for McKesson in
1994. McKesson, through its subsidiary PCS, provided PBM services.
The Commission alleged that Merck’s and Eli Lilly’s vertical integration into the PBM
space could facilitate coordination among drug companies in several ways. First, the
acquisitions eliminated Medco and PCS as independent buyers poised to disrupt
coordination among pharmaceutical manufacturers. PBMs encouraged drug companies
to offer discounts by promoting cheaper drugs on their formularies and excluding or
discouraging expensive drugs. An independent PBM that lowered its drug costs would
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Id.
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Id.

29

Eli Lilly and Company, 120 F.T.C. 243 (1995).
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attract more health insurer customers and increase profits. Vertically integrated PBMs
faced other incentives. If Merck’s PBM lowered its drug costs by disrupting coordination
among drug companies, Merck’s lost upstream profits on pharmaceutical sales could
outweigh the downstream benefit of lower drug costs for its PBM. This would be a
disincentive to disrupt coordination among drug companies. Second, the PBM
acquisitions allowed Merck and Eli Lilly to punish any rival drug companies that resisted
coordination. Merck and Eli Lilly could exclude a maverick drug producer from Medco’s
and PCS’s formularies or discourage use of the maverick’s drugs by failing to pass its
rebates on to consumers. Finally, Merck’s proposed and Eli Lilly’s consummated PBM
acquisitions would give, or gave, each access to their rivals’ confidential information
because each major drug producer sold drugs through Medco and PCS. This access could
make it easier to reach and maintain a tacit agreement.
The Commission challenged Lilly’s consummated acquisition of PCS, and entered into
an order with Eli Lilly. 30 The Commission challenged Merck’s proposed acquisition of
Medco and entered into an order with Merck and its PBM subsidiary, Merck-Medco
Managed Care, L.L.C.
Challenges to vertical mergers frequently examine changes in each merging firm’s access to
competitively sensitive information about each firm that (1) buys inputs from or (2) sells products
to the other merging firm. Access to this type of information can facilitate tacit or express
coordination. 31
Broadcom/Brocade (2017) Broadcom, a semiconductor producer, sought to acquire
Brocade. Brocade was the leading manufacturer of fibre channel switches (the relevant
market). Data centers use fibre channel switches to transfer large amounts of data between
servers. The worldwide market for fibre channel switches was highly concentrated, with
a duopoly between Brocade and Cisco. The transaction raised competitive concerns
because Broadcom supplied Cisco with application specific integrated circuits (“ASICs”)
(the related product). ASICS were the most expensive and important input used in fibre
channel switches. After the acquisition, Broadcom, as Cisco’s sole supplier of a key input,
would have access to Cisco’s competitively sensitive information.

30

Decision and Order, id., at 246.
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Vertical Merger Guidelines, §5.
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The Commission alleged that the supply relationship between Broadcom and Cisco
increased the likelihood of coordination in the market for fibre channel switches. Frequent
interactions between the two firms and shared access to confidential information could
facilitate anticompetitive agreements. Both companies collaborated and shared
intellectual property to design the Broadcom ASIC used in Cisco’s fibre channel switch,
and they continued to work together to oversee ASIC production. Broadcom had insight
into Cisco’s incentives because ASICs account for a significant portion of fibre channel
switches’ costs. Further, if Cisco and Broadcom reached a tacit agreement to limit output
or innovation, Broadcom could have used its supply relationship to detect cheating,
because Cisco must order more ASICs when its fibre channel switch output increases and
must work with Broadcom, its sole ASIC supplier, on product changes.
The Commission also identified a horizontal concern and alleged that the transaction
could lead to unilateral harm from access to confidential information. With Broadcom’s
insight into Cisco’s variable costs and volumes, post-merger Brocade could have better
predicted Cisco’s bids and therefore bid less aggressively in the market for fibre channel
switches. Post-merger Brocade may have also invested less in innovation if it had
Broadcom’s knowledge of Cisco’s plans.
The Commission challenged the proposed acquisition and entered into an order with
Broadcom and Brocade.
Chevron/Unocal (2005) Chevron Corporation, a leading refiner of gasoline compliant
with California Air Resources Board (“CARB”) requirements, sought to acquire Unocal
Corporation, which owned a portfolio of five patents relating to CARB gasoline
production but did not itself refine or market CARB gasoline. The transaction raised
vertical concerns because Chevron and its competitors had to license Unocal’s patents
(the related product) to refine and market CARB gasoline (the relevant market). As part
of these licensing arrangements, Unocal regularly collected detailed reports from
licensees about their production of CARB gasoline and other refinery operations. The
Commission alleged that Chevron’s access to this information would facilitate, or
increase the likelihood of, collusion or coordinated interaction between Chevron and its
competitors in the relevant market.
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The Commission challenged the proposed acquisition and entered into an order with
Chevron and Unocal. 32
Coordinated effects may also arise when changes in market structure facilitate reaching and
maintaining a tacit agreement among market participants, particularly when features of the market
make it vulnerable to coordination.
Corpus Christi Polymers (DAK/Indorama/FENC) (2018) Three polyethylene terephthalate
resin (“PET”) resin producers (DAK, Indorama, and FENC) formed a joint venture (“JV”) to
buy the assets of an unfinished PET and purified terephthalic acid (“PTA”) production facility
after its original manufacturer filed for bankruptcy. PET is a plastic polymer used primarily
to make bottles and packaging for food and other products (the relevant market). PTA (the
related product) is a key input for PET production. Prior to going bankrupt, the original owner
intended to produce both PTA and PET.
The JV members were three of only four North American PET producers, and controlled
approximately 90 percent of North American PET capacity. The JV members DAK and
Indorama were two of only three significant PTA producers in North America; after
formation of the joint venture, they each would have a greater share of PTA market
capacity. The Commission’s evaluation of entry conditions into the relevant market as
part of its competitive effects analysis recognized that absent modifying the JV
Agreement to require the JV entity to market the plant’s unused capacity for sales to third
parties, the JV partners would likely not supply PTA to rivals. Thus, “two-tier entry in
both the PET and PTA markets would likely be necessary for an entrant to become truly
competitive.” The effect of the merger on entry barriers was important because the
Commission alleged that the joint venture, as proposed, facilitated or increased the
likelihood of collusive or coordinated conduct among the JV participants, and increased
the likelihood that the JV participants, acting alone or in concert, would exercise market
power in the relevant market.
The Commission challenged the proposed joint venture and entered into an order with the
joint venture participants.

See also Statement of the Federal Trade Commission In the Matter of Union Oil Company of California and In the
Matter of Chevron Corporation and Unocal Corporation (July 27, 2005).
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Coca-Cola Company/Coca-Cola Enterprises (2010) The Coca-Cola Company (“CocaCola”), a large soft drink company, acquired the outstanding shares of its largest bottler,
Coca-Cola Enterprises (“CCE”). It subsequently obtained a license to buy Dr Pepper
Snapple Group (“DPSG”) branded concentrates, and use them to supply DPSG branded
store-delivered carbonated drinks in certain territories. Earlier the same year, Pepsi had
acquired two of its largest bottlers; those bottlers also distributed the products of DPSG.
(See discussions at Section 3 and 5, supra.) The Commission considered two ways in
which the transaction might harm competition through coordinated effects, each affecting
a different relevant market.
First, CCE’s supply of DPSG branded store-delivered carbonated soft drinks (the related
product) meant it received confidential information from DPSG about its marketing
plans. The Commission alleged that the merger would give Coca-Cola access to this
information, which could facilitate coordination between DPSG and Coca-Cola in the
upstream supply of concentrates for carbonated drinks (the relevant market).
Second, the Commission examined whether the acquisition by Coca-Cola would increase
the likelihood of coordination in the market for branded store-delivered carbonated soft
drinks (the relevant market). Prior to the Pepsi and Coca-Cola transactions, Coca-Cola
operated a bottling unit but Pepsi did not. The Commission considered whether, after
Pepsi’s acquisition of its largest bottlers, Coca-Cola and Pepsi would be more likely to
reach terms of coordination because of an alignment of their interests as vertically
integrated firms operating in the same relevant markets. It also considered whether CocaCola and Pepsi would find it easier to monitor coordination when they controlled the
supply of their branded store-delivered carbonated drinks, compared to a situation where
they controlled only the supply of their branded concentrates (the related product). The
Commission did not allege harm to competition from an increase in coordination. The
Commission’s investigation found that there was robust competition between Coca-Cola
and Pepsi bottlers to maintain market share of their respective products and that the
increased risk of coordination from the integration was small, compared to the likelihood
that EDM would place downward pressure on price and reduce the risk of coordination.
The Commission challenged the proposed acquisition and entered into an order with The
Coca-Cola Company.
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6. Procompetitive Effects
Procompetitive effects may arise in transactions from EDM and from efficiencies associated with
the combination of complementary assets.
The Commission evaluates efficiency claims by the merging firms using the approach set out at
Section 10 of the Horizontal Merger Guidelines. As with horizontal transactions, the Commission
is unlikely to challenge a vertical merger if cognizable efficiencies are of a character and
magnitude such that the merger is unlikely to lead to anticompetitive effects in any relevant market.
Synopsys/Avant! (2002) The Commission investigated Synopsys, Inc.’s proposed
acquisition of Avant! Corporation. Both firms produced electronic tools used in the
computer chip industry by integrated circuit designers. Synopsys had a 90 percent share
of all front-end tools (the related products) while Avant had a 40 percent share of the
back-end tool market (the relevant market). The Commission investigated whether the
transaction would result in the combined firm enhancing its back-end competitive
position by making it harder for competing back-end tool producers to communicate with
Synopsys’s dominant front-end tool.
The evidence regarding Synopsys’s likely post-transaction conduct was inconclusive.
Further, customers largely supported the deal due to its expected efficiencies. They
believed the transaction would allow the combined firm to better integrate its front-end
and back-end tools, ultimately resulting in better products that would enable chip
designers to more efficiently complete designs for increasingly tiny and densely packed
integrated circuits.
The Commission closed the investigation.
The Commission accepted the potential for efficiencies in the formation of the United Launch
Alliance joint venture by Boeing and Lockheed Martin (2007) 33 (discussed in Section 4, supra)

See Statement of Commissioner William E. Kovacic, with whom Chairman Deborah Platt Majoras and
Commissioner J. Thomas Rosch Join, In the Matter of Lockheed Martin Corporation, The Boeing Company and
United Launch Alliance, L.L.C., (May 1, 2007) at 2:
33

In reviewing defense industry mergers, competition authoritiesand the DOD generally should apply a presumption
that favors the maintenance of at least two suppliers for every weapon system or subsystem. … The decisive
factor that overrides this presumption and supports the settlement approved today is the cost of subdividing a small
number of launches in the face of a national policy that mandates the maintenance of two families of launch
vehicles. The capability of a launch vehicle producer resides chiefly in three places: in teams of engineers who
develop designs, in teams of production workers who translate the designs into working hardware, and in teams
of launch site personnel who prepare vehicles for launch. Experience increases the ability of these teams to execute
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and arising from the combination of Northrop Grumman and Orbital ATK (2018) (discussed in
Section 3, supra). 34
Vertical mergers often benefit consumers through EDM. Mergers of vertically related firms often
result in the merged firm’s incurring lower costs for the upstream input than the downstream firm
would have paid absent the merger. The merged firm will have access to the upstream input at
cost, whereas often the downstream firm would have paid a price that included a markup. Because
of this, EDM is among the most common procompetitive effect claims by parties to a vertical
merger. (For examples of cases with EDM, see Section 3.a.iii, supra, discussing Essilor/Luxottica
(2018), Pepsi/Pepsi Bottlers (2010), and Coca-Cola Company/Coca-Cola Enterprises (2010).)
However, not all vertical mergers result in EDM. For example, if the merging firms use
incompatible technologies, or if they would not trade with each other for other reasons, the merger
will not affect the merged firm’s costs for the input.
Staples/Essendant (2019) Staples, Inc., a leading retailer of office products and related
services, sought to acquire Essendant Inc., the largest U.S. wholesale distributor of office
products (the related product). Staples and Essendant operated at distinct levels of the
office products supply chain, with Staples competing against Essendant-supplied resellers
in the downstream market for the sale and distribution of office products to midmarket
business-to-business customers (the relevant market). The Commission concluded that
the proposed acquisition was unlikely to produce significant downward price effects from
EDM, because Staples only used minimal wholesaling services and would not have
started using them more frequently absent the proposed transaction.. Instead, it sourced
the vast majority of office supplies directly from manufacturers. The Commission
recognized that the transaction was nevertheless likely to lead to lower costs in the related
product, because it would enable Essendant to benefit from the lower costs that Staples
enjoyed through its scale.

their tasks skillfully. There comes a point at which subdividing a relatively small number of design, production,
or launch events between two firms denies each firm the experience it needs to remain proficient. The compelling
justification for permitting the ULA transaction to proceed, subject to conditions, is its capacity to improve quality
in the performance of design, production, and launch preparation tasks in a discipline in which operational
reliability is a paramount objective.
See Statement of Bureau of Competition Deputy Director Ian Conner on the Commission’s Consent Order in the
Acquisition of Orbital ATK Inc., by Northrop Grumman Corp. (June 5, 2018) (“DOD expects substantial benefits from
the merger, including increased competition for future programs and lower costs.”).
34
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For reasons discussed at Section 4, supra, the Commission challenged the proposed
acquisition and entered into an order with Staples and Essendant.
A vertical merger will also not result in EDM if the merged firm was already able to self-supply
any inputs it needed to make its downstream products.
Par/Mid Pac (2015) The Commission alleged that the proposed acquisition of Mid Pac
Petroleum, LLC (“Mid Pac”) by Par Petroleum Corporation (“Par”) was likely to lessen
competition in a relevant market for the bulk supply of Hawaii-grade gasoline blendstock
(“HIBOB”) to Hawaii. Par and other bulk suppliers delivered HIBOB into petroleum
terminals, for downstream distribution or further shipment. Mid Pac owned half the
storage rights at the Barbers Point Terminal (the related product), the only non-refinerowned terminal in Hawaii capable of receiving economically viable imports of HIBOB.
Aloha Petroleum (“Aloha”), the owner and operator of the Barbers Point Terminal,
competed with Par in the relevant market. Aloha sourced bulk HIBOB from refiners in
Hawaii, but used the threat of importing out-of-state HIBOB into the Barbers Point
Terminal as a means of disciplining the price it paid for locally sourced HIBOB. The
Commission alleged that Par could use its control over storage rights at the Barbers Point
Terminal to reduce Aloha’s ability – and thus weaken its threat – to import bulk HIBOB,
potentially leading to higher bulk supply and downstream prices.
EDM would not offset these potential foreclosure effects because Par already had
sufficient capacity in its own terminals and did not use the Barbers Point Terminal to
move its own bulk supply to market (and would not have done so after the merger).
The Commission challenged the proposed acquisition and entered into an order with Par.
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7. Case Index
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Section(s)

1. Alliant Techsystems Inc., 119 F.T.C. 440
(1995), materials available at
https://www.ftc.gov/sites/default/files/docume
nts/commission_decision_volumes/volume119/ftc_volume_decision_119_january__june_1995pages_413-517.pdf

Unilateral Effects from Access to
Competitively Sensitive Information

2. America Online, Inc., and Time Warner
Inc. (2001), materials available at
https://www.ftc.gov/enforcement/casesproceedings/0010105/america-online-inc-timewarner-inc

Unilateral Anticompetitive Effects from
Foreclosure and Raising Rivals’ Costs

3. Barnes & Noble (1999), materials available at
https://www.ftc.gov/publicstatements/2000/03/vertical-issues-federalview and https://www.ftc.gov/publicstatements/1999/09/global-merger-enforcement

Overview of Vertical Mergers

4. Biovail Corporation (2002), materials
available at
https://www.ftc.gov/enforcement/casesproceedings/011-0094/biovail-corporation

Unilateral Anticompetitive Effects from
Foreclosure and Raising Rivals’ Costs

5. The Boeing Company, 123 F.T.C. 812 (1997), Unilateral Effects from Access to
Competitively Sensitive Information
materials available at
https://www.ftc.gov/system/files/documents/co
mmission_decision_volumes/volume123/vol123pg704-828.pdf
6. The Boeing Company (2000), materials
available at
https://www.ftc.gov/enforcement/casesproceedings/0010092/boeing-company

Unilateral Anticompetitive Effects from
Foreclosure and Raising Rivals’ Costs
Unilateral Effects from Access to
Competitively Sensitive Information
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7. The Boeing Company, and Lockheed
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available at
https://www.ftc.gov/enforcement/casesproceedings/0510165/lockheed-martincorporation-boeing-company-united-launch

Unilateral Effects from Access to
Competitively Sensitive Information

8. Broadcom Limited, and Brocade
Communications Systems, Inc. (2017),
materials available at
https://www.ftc.gov/enforcement/casesproceedings/171-0027/broadcomlimitedbrocade-communications-systems

Coordinated Effects

9. Cadence Design Systems, Inc. (1997),
materials available at
https://www.ftc.gov/enforcement/casesproceedings/971-0033-c-3761/cadence-designsystems-inc

Overview of Vertical Mergers

10. Ceridian Corporation (2000), materials
available at
https://www.ftc.gov/enforcement/casesproceedings/9810030/ceridian-corporationmatter

Unilateral Anticompetitive Effects from
Foreclosure and Raising Rivals’ Costs

11. Chevron Corporation, and Unocal
Corporation (2005), materials available at
https://www.ftc.gov/enforcement/casesproceedings/051-0125/chevron-corporationunocal-corporation-matter

Coordinated Effects

12. CMS Energy Corporation (1999), materials
available at
https://www.ftc.gov/enforcement/casesproceedings/9910046/cms-energy-corporation

Unilateral Anticompetitive Effects from
Foreclosure and Raising Rivals’ Costs

Procompetitive Effects

Unilateral Anticompetitive Effects from
Foreclosure and Raising Rivals’ Costs
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13. The Coca-Cola Company (2010), materials
available at
https://www.ftc.gov/enforcement/casesproceedings/101-0107/coca-cola-companymatter

Coordinated Effects

14. Corpus Christi Polymers LLC, Alfa S.A.B.
de C.V., Indorama Ventures Plc, Aloke and
Suchitra Lohia, and Far Eastern New
Century Corporation (2019), materials
available at
https://www.ftc.gov/enforcement/casesproceedings/corpus-christi-polymers-llc-et-almatter

Coordinated Effects

15. Cytyc Corp. and Digene Corp (2002),
materials available at
https://www.ftc.gov/news-events/pressreleases/2002/06/ftc-seeks-block-cytyc-corpsacquisition-digene-corp and
https://www.ftc.gov/system/files/documents/pu
blic_statements/109351/simons__merger_enforcement_at_ftc_10-24-02.pdf

Overview of Vertical Mergers

16. Eli Lilly and Company, Inc. 120 F.T.C. 243
(1995), materials available at
https://www.ftc.gov/news-events/pressreleases/1995/07/eli-lilly-and-company and
https://www.ftc.gov/sites/default/files/docume
nts/commission_decision_volumes/volume120/ftc_volume_decision_120_july__december_1995pages_206_-_311.pdf

Unilateral Anticompetitive Effects from
Foreclosure and Raising Rivals’ Costs

17. Energy Transfer Equity, L.P., and The
Williams Companies, Inc. (2016), materials
available at
https://www.ftc.gov/enforcement/casesproceedings/151-0172/energy-transferequitythe-williams-companies-matter

Unilateral Anticompetitive Effects from
Foreclosure and Raising Rivals’ Costs

Procompetitive Effects

Unilateral Anticompetitive Effects from
Foreclosure and Raising Rivals’ Costs

Coordinated Effects
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18. Entergy Corporation and Entergy-Koch, LP Introduction
(2001), materials available at
https://www.ftc.gov/enforcement/casesproceedings/0010172/entergy-corporationentergy-koch-lp
19. Essilor International S.A., and Luxottica
Group S.p.A. (2018), materials available at
https://www.ftc.gov/system/files/documents/cl
osing_letters/nid/1710060commissionstatemen
t.pdf

Unilateral Anticompetitive Effects from
Foreclosure and Raising Rivals’ Costs

20. Fresenius Medical Care AG & Co. KGaA,
and Daiichi Sankyo Company, Ltd. (2008),
materials available at
https://www.ftc.gov/enforcement/casesproceedings/081-0146/fresenius-medical-careag-co-kgaa-et-al-matter

Introduction

21. General Electric Company (2013), materials
available at
https://www.ftc.gov/enforcement/casesproceedings/131-0069/general-electriccompany-matter

Unilateral Anticompetitive Effects from
Foreclosure and Raising Rivals’ Costs

22. Hexion LLC and Huntsman Corporation
(2008), materials available at
https://www.ftc.gov/enforcement/casesproceedings/071-0212/hexion-llc-et-al-matter

Introduction

23. Hughes Danbury Optical Systems, Inc., 121
F.T.C. 495 (1996), materials available at
https://www.ftc.gov/sites/default/files/docume
nts/commission_decision_volumes/volume121/ftc_volume_decision_121_january__june_1996pages_477-560.pdf

Unilateral Effects from Access to
Competitively Sensitive Information

Procompetitive Effects
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24. Lockheed Martin Corporation, 122 F.T.C.
161 (1996), materials available at
https://www.ftc.gov/system/files/documents/co
mmission_decision_volumes/volume122/vol122pg110-216.pdf

Unilateral Anticompetitive Effects from
Foreclosure and Raising Rivals’ Costs

25. Lockheed Corporation, 119 F.T.C. 618
(1995), materials available at
https://www.ftc.gov/sites/default/files/docume
nts/commission_decision_volumes/volume119/ftc_volume_decision_119_january__june_1995pages_618-723.pdf

Unilateral Effects from Access to
Competitively Sensitive Information

26. Martin Marietta Corporation, 117 F.T.C.
1039 (1994), materials available at
https://www.ftc.gov/sites/default/files/docume
nts/commission_decision_volumes/volume117/ftc_volume_decision_117_january__june_1994pages_971_-_1074.pdf

Unilateral Effects from Access to
Competitively Sensitive Information

27. Merck & Co., Inc., and Merck-Medco
Managed Care, L.L.C. (1999), materials
available at
https://www.ftc.gov/enforcement/casesproceedings/9510097/merck-co-inc-merckmedco-managed-care-llc

Coordinated Effects

28. Nielsen Holdings, N.V., and Arbitron Inc.
(2014), materials available at
https://www.ftc.gov/enforcement/casesproceedings/131-0058/nielsen-holdings-nvarbitron-inc-matter

Overview of Vertical Mergers

29. Northrop Grumman Corporation, and
Orbital ATK, Inc. (2018), materials available
at https://www.ftc.gov/enforcement/casesproceedings/181-0005-c-4652/northropgrumman-orbital-atk

Unilateral Anticompetitive Effects from
Foreclosure and Raising Rivals’ Costs

Unilateral Effects from Access to
Competitively Sensitive Information

Procompetitive Effects
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30. Par Petroleum Corporation (2015), materials
available at
https://www.ftc.gov/enforcement/casesproceedings/141-0171/par-petroleummid-pacpetroleum-matter

Unilateral Anticompetitive Effects from
Foreclosure and Raising Rivals’ Costs

31. PepsiCo, Inc. (2010), materials available at
https://www.ftc.gov/enforcement/casesproceedings/091-0133/pepsico-inc-matter

Unilateral Anticompetitive Effects from
Foreclosure and Raising Rivals’ Costs

Procompetitive Effects

Unilateral Effects from Access to
Competitively Sensitive Information
Procompetitive Effects

32. Raytheon Company, 122 F.T.C. 94 (1996),
materials available at
https://www.ftc.gov/system/files/documents/co
mmission_decision_volumes/volume122/vol122pg1-109.pdf

Unilateral Effects from Access to
Competitively Sensitive Information

33. Shell Oil Company, and Texaco Inc. (1998),
materials available at
https://www.ftc.gov/enforcement/casesproceedings/971-0026/shell-oil-companytexaco-inc

Unilateral Anticompetitive Effects from
Foreclosure and Raising Rivals’ Costs

34. Silicon Graphics, Inc., 120 F.T.C. 928 (1995), Overview of Vertical Mergers
materials available at
Unilateral Anticompetitive Effects from
https://www.ftc.gov/news-events/pressForeclosure and Raising Rivals’ Costs
releases/1995/06/silicon-graphics-inc and
https://www.ftc.gov/sites/default/files/docume
nts/commission_decision_volumes/volume120/ftc_volume_decision_120_july__december_1995pages_893_-_1002.pdf
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35. Sycamore Partners II, L.P., Staples, Inc.
and Essendant Inc. (2019), materials
available at
https://www.ftc.gov/enforcement/casesproceedings/181-0180/sycamore-partners-ii-lpstaples-inc-essendant-inc-matter

Unilateral Anticompetitive Effects from
Foreclosure and Raising Rivals’ Costs

36. Synopsys, Inc., and Avant! Corporation
(2002), materials available at
https://www.ftc.gov/enforcement/casesproceedings/021-0049/synopsys-incavantcorporation and
https://www.ftc.gov/system/files/documents/pu
blic_statements/109351/simons__merger_enforcement_at_ftc_10-24-02.pdf

Procompetitive Effects

37. Teva Pharmaceutical Industries Ltd., and
Allergan PLC (2016), materials available at
https://www.ftc.gov/enforcement/casesproceedings/151-0196/teva-allergan-matter
38. TRW Inc., 125 F.T.C. 496 (1998), materials
available at
https://www.ftc.gov/sites/default/files/docume
nts/commission_decision_volumes/volume125/ftc_volume_decision_125_january__june_1998pages_490-594.pdf
39. UnitedHealth Group Incorporated,
Collaborative Care Holdings, LLC, DaVita
Inc., and DaVita Medical Holdings, LLC
(2019) materials available at
https://www.ftc.gov/enforcement/casesproceedings/181-0057/unitedhealthgroupdavita-matter

Unilateral Effects from Access to
Competitively Sensitive Information
Procompetitive Effects

Overview of Vertical Mergers
Unilateral Anticompetitive Effects from
Foreclosure and Raising Rivals’ Costs
Unilateral Anticompetitive Effects from
Foreclosure and Raising Rivals’ Costs

Overview of Vertical Mergers
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Partners, L.P. (2005), materials available at
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Summary
I voted against the Commission’s release of the Vertical Merger Guidelines (“Guidelines”)
because the process adopted by the Federal Trade Commission and the Department of Justice
(“the Agencies”) short-circuited the more thorough discussion that the public and this effort
deserve and because I continue to have substantive concerns about the Guidelines. I very much
appreciate the extensive and thoughtful commentary stakeholders provided on the first draft of
the Guidelines released in January 2020 and the work staff has done since then. While I continue
to appreciate the need to withdraw and update the old Guidelines, the final version the
Commission releases today misses the mark on both process and substance. I expand on each of
these concerns below.
Process
The Guidelines make sweeping changes to the original draft first proposed in January. This fact
alone supports a second public comment period, at a minimum, as well as another public
workshop to replace the one that the FTC canceled due to COVID-19. 1 The utility of the
detailed, thoughtful comments the Agencies received on the first draft of the Guidelines serves to
underscore the value of having further public input on this substantially revised version. A
second comment period would have not only demonstrated the FTC’s commitment to
transparency and good government but also provided the opportunity to continue the discussion
of topics critical to vertical-merger enforcement and improve the final product. Finally, the
benefits afforded by a rigorous second comment period far outweigh an immaterial delay in the
final issuance of the Guidelines, and the decision not to engage in one leaves the Guidelines
seriously lacking.
Substance
1

The FTC cancelled a public workshop in March 2020 due to COVID-19. Now, more than three months later, we
have seen very successful public panels and workshops conducted virtually. Notably, the FTC plans to hold its
annual Privacy Con virtually.

Turning to my substantive concerns, I must first acknowledge that I appreciate the staff’s hard
work and the ways in which the revisions to the Guidelines are responsive to my concerns and
those of many commenters with whom I agree. 2 Among the positive changes are: the elimination
of the quasi-safe harbor based on market share; the more thorough discussions and
corresponding examples of potential competitive harm from vertical mergers, such as creating
the need for two-level entry and raising rivals’ distribution costs; and the discussion of some
unique considerations regarding mergers of complements, diagonal mergers, and acquisitions of
firms that are the most likely potential competitors.
However, this progress is compromised by provisions that undermine one of the key points of the
Guidelines: to disavow the false assertion that vertical mergers are almost always
procompetitive. I also fear that the Guidelines signal that the Agencies will view vertical mergers
as likely to be procompetitive and will use the Guidelines to justify lack of enforcement against
vertical mergers. 3 I come to this conclusion based on the following issues that I will address in
turn: (1) the over-emphasis of the benefits of vertical mergers; (2) failure to identify merger
characteristics that are most likely to be problematic; (3) the treatment of the elimination of
double marginalization (“EDM”); and (4) the omission of important competition concerns
including buy-side power, regulatory evasion, and remedies.
Over-emphasis on the benefits of vertical mergers
From the outset, the Guidelines appear to put a thumb on the scale in favor of vertical mergers.
The Overview section notes that there are “distinct considerations” raised by vertical mergers
that are not considered in the Horizontal Merger Guidelines. 4 However, the only “distinct
consideration” recognized in the Overview is the potential procompetitive benefit of EDM. 5 The
Vertical Merger Guidelines are inexplicably mute on the well-known and well-supported fact
that the potential anticompetitive harms from raising rivals’ cost and foreclosure are also
“distinct considerations” in vertical-merger analysis. 6 This opening unbalanced treatment of the
2

See Comm’r Rebecca Kelly Slaughter, Fed. Trade Comm’n, Statement on the FTC-DOJ Draft Vertical Merger
Guidelines, File No. P810034 (Jan. 10, 2020),
https://www.ftc.gov/system/files/documents/public_statements/1561721/p810034slaughtervmgabstain.pdf.
3 When I refer to “vertical mergers,” I am using this as shorthand to refer also to mergers of complements and
diagonal mergers that implicate similar potential for competitive harm.
4 U.S. DEP’T OF J USTICE & FED. TRADE COMM ’N, VERTICA L MERGER GUIDELINES § 1 (2020) [hereinafter
“GUIDELINES”].
5 Id.
6 Commissioner Chopra’s statement notes particular harms that have come to fruition following vertical mergers,
including AT&T/DirecTV and AT&T/Time Warner. See also Public Knowledge & Open Technology Institute,
Public Comment on FTC-DOJ Draft Vertical Merger Guidelines 7–10 (Feb. 26, 2020),
https://www.ftc.gov/system/files/attachments/798-draft-vertical-mergerguidelines/pk_oti_comments_on_draft_vertical_merger_guidelines_022620.pdf; Open Markets Institute &
American Economic Liberties Project, Public Comment on FTC-DOJ Draft Vertical Merger Guidelines 13 (Feb.
2020), https://www.ftc.gov/system/files/attachments/798-draft-vertical-merger-guidelines/comment_to_ftcdoj_re_vertical_merger_guidelines.pdf. For the academic theory of the harms associated with vertical mergers, see
Thomas G. Krattenmaker & Steven C. Salop, Anticompetitive Exclusion: Raising Rivals’ Costs to Achieve Power
over Price, 96 YALE L.J. 209 (1986). For a literature summary of the harms associated with vertical mergers see
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potential harms and benefits of vertical mergers sets the tone for all that follows. It raises
concerns regarding the Agencies’ analysis and likely disposition in evaluating vertical mergers.
The Overview should clearly articulate what we all know to be true based on the economic
evidence and what motivated these Guidelines in the first place—that vertical mergers can and
frequently do raise serious anticompetitive concerns. This asymmetry continues in the treatment
of EDM that I discuss more fully below.
Failure to identify merger characteristics that are most likely to be problematic
The Guidelines set out considerations for identifying whether a vertical merger will increase the
incentive and ability of the merged firm to engage in foreclosure or raising rivals’ costs. In
explaining the concepts of incentive and ability, they identify when mergers will “rarely warrant
scrutiny.” 7 However, they are considerably weaker in terms of indicating when mergers will
warrant scrutiny and be more likely to warrant enforcement action. 8
At all stages of merger review, the Agencies must determine whether there is reason to believe
that the merger violates the law. For that reason, scrutiny by way of investigation is often needed
to determine whether there is likely to be an increase in incentive and ability to engage in
foreclosure or raising rivals’ costs. Yet, the Guidelines appear to require a determination that
incentive and ability are “likely” in order to warrant scrutiny. 9
The Guidelines should make clear that scrutiny may be applied in the first instance and affirm
that scrutiny is not dependent on meeting any set of conditions. I am worried that, with this
omission, parties will use the Guidelines against the Agencies in the early stages of
investigations to argue that the investigation itself is inappropriate. The Guidelines should
instead make clear that a merger will warrant scrutiny when conditions indicate that the merged
firm has the potential to gain the incentive and ability to engage in foreclosure or raising rivals’
costs. Further investigation will then indicate whether an enforcement action is warranted. A
failure to make clear that scrutiny is warranted to evaluate the potential for anticompetitive
foreclosure or raising rivals’ costs leads me to question how committed the Agencies are to
examining vertical mergers seriously.
Beyond simply identifying when mergers likely warrant scrutiny, the Guidelines should also
clearly indicate what conditions, if found during an investigation, would most likely present
competitive concerns and merit enforcement. For example, the Guidelines should explicitly raise
Marissa Beck & Fiona Scott Morton, Public Comment on FTC-DOJ Draft Vertical Merger Guidelines (Feb. 26,
2020), https://www.ftc.gov/system/files/attachments/798-draft-vertical-mergerguidelines/beck_scott_morton_comments_on_draft_vertical_merger_guidelines_022620.pdf.
7 GUIDELINES, supra note 4, §4(a)(1) (explaining conditions under which “[t]his element would not be satisfied, and
in turn a merger would rarely warrant close scrutiny for its potential to lead to foreclosure or raising rivals’ costs”);
id. § 4(a)(2) (same).
8 See id. § 4(a) (“Mergers for which these conditions are met potentially raise significant competitive concerns and
often warrant scrutiny.”).
9 “[T]he Agencies generally consider whether the following conditions are satisfied.” Id. They then go on to describe
conditions that “would likely” occur. Id. § 4.
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the alarm that the most dangerous mergers are those that likely result in the exit of rival firms or
increased barriers to entry. 10 To illustrate by using an example from the Guidelines, if the
merging orange supplier has the ability and incentive to raise the cost of oranges to rival orangejuice producers, or completely foreclose rival orange-juice producers, and the effect of this act is
to cause the exit of one or more rival orange-juice suppliers because continued operation is
unprofitable, the merger may be particularly problematic. Clearly articulating conditions under
which the most problematic mergers are likely to be found would provide needed guidance for
the courts and could deter problematic mergers from being proposed in the first place.
Indeed, explicit presumptions of harm might be appropriate to help clarify competitively
problematic mergers; at a minimum, the Agencies would have benefited from additional
comments and consideration of this concept of presumptions of harm (as opposed to
presumptions that a merger is competitively benign, which the first version of the Guidelines
proposed). 11
Treatment of EDM
The Guidelines’ treatment of EDM continues to cause me concern. This topic alone merits
another round of public comment. Specifically, I will discuss concerns and questions about how
the Guidelines treat: (1) the cognizability and likely achievement of EDM; (2) the short-term
benefits of EDM versus the potential for long-term harm to competition; and (3) other theories of
harm that may offset the benefits of EDM to consumers.
As we know, when firms can eliminate double marginalization—the mark-up at both levels in a
supply chain—through vertical integration, there may be benefits for competition and consumers
on top of the benefits for the merged firm. However, achieving EDM is not guaranteed. Nor are
the benefits of EDM always passed along to consumers. 12 I worry that, even though the
Guidelines indicate some skepticism of EDM, in total they are overly optimistic that EDM will
be achieved and translate into benefits.

10

Commissioner Chopra’s statement details concerns about entry suppression, particularly in digital markets, which
I share.
11 An additional public comment period and workshop could have examined in more depth the potential for more
explicit presumptions of harm that could be helpful to guide courts. As Baker, Rose, Salop, and Scott Morton
suggest, “If the upstream merging firm in a concentrated market is a substantial supplier of a critical input to the
competitors of the other merging firm and a hypothetical decision to stop dealing with those downstream
competitors would lead to substantial diversion of business to the downstream market firm,” then there should be a
rebuttable presumption of harm to competition. Jonathan B. Baker, Nancy L. Rose, Steven C. Salop, & Fiona Scott
Morton, Five Principles for Vertical Merger Enforcement, 33 ANTITRUST 12, 16 (Summer 2019).
12 See, e.g., Martin Gaynor, Public Comment on FTC-DOJ Draft Vertical Merger Guidelines 2 (Feb. 26, 2020),
https://www.ftc.gov/system/files/attachments/798-draft-vertical-mergerguidelines/gaynor_comment_vmg_feb_26_2020.pdf (“It’s worth noting that EDM is not, in general, a necessary
consequence of vertical (non-horizontal) integration.”).
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It is notable that the Guidelines explicitly import the principles of Section 10 of the Horizontal
Merger Guidelines, which indicate that efficiencies must be merger-specific and cognizable. 13
This is a critical point that could go a long way to ensuring that the burden will be placed
squarely on the merging parties to demonstrate that EDM is achievable. However, in elaborating
on the concept of EDM, the Guidelines appear to limit the rigor imposed by Section 10. 14 In
addition, the discussion of EDM in the section on foreclosure fails to adopt the provisions of
Section 10, which place the burden on the parties to prove that an offsetting efficiency, or in this
case benefit from EDM, is timely, likely, and merger-specific. 15
Furthermore, the Guidelines do little to identify the well-recognized reasons why EDM may not
be achieved in a vertical merger. 16 The lone reference is found in Example 7, which notes
technological incompatibility between the upstream and downstream firms. However, the
Guidelines fail to identify several other reasons, supported by economic literature, that EDM
may not be achieved. For example, the downstream firm may not be able to use inputs from the
upstream firm when it is locked into a long-term contract with another supplier, when it faces
switching costs, or when there is geographic incompatibility that makes it irrational to source
from the vertically integrated upstream firm. In addition, the upstream firm also may have
limited capacity that can be switched over to the newly acquired downstream firm. Or the
downstream firm might already be vertically integrated and therefore not obtain any new benefit
of EDM. 17 Finally, a growing body of literature indicates that vertically integrated firms do not
often self-supply and therefore do not benefit from EDM. 18 A more complete discussion of the

13 GUIDELINES, supra note 4, § 6 (“The Agencies evaluate efficiency claims by the parties using the approach set
forth in Section 10 of the Horizontal Merger Guidelines, as elaborated here.”). Section 10 of the Horizontal Merger
Guidelines states, “The Agencies credit only those efficiencies likely to be accomplished with the proposed merger
and unlikely to be accomplished in the absence of either the proposed merger or another means having comparable
anticompetitive effects. These are termed merger-specific efficiencies.” U.S. DEP’T OF JUSTICE & FED. TRADE
COMM’N, HORIZONTAL MERGER GUIDELINES § 10 (2010).
14 GUIDELINES, supra note 4, § 6 (“Due to the elimination of double marginalization, mergers of vertically related
firms will often result in the merged firm’s incurring lower costs for the upstream input than the downstream firm
would have paid absent the merger.”).
15 Id. § 4. In a speech last February, Assistant Attorney General Delrahim explained that the merging parties bear the
burden of demonstrating EDM. See Makan Delrahim, Assistant Attorney General, Antitrust Div., Dep’t. of Justice,
Remarks at the George Mason Law Review 22nd Annual Antitrust Symposium: “Harder Better Faster Stronger”:
Evaluating EDM as a Defense in Vertical Mergers (Feb. 15, 2019) (explaining that “the burden is on the parties in a
vertical merger to put forward evidence to support and quantify EDM as a defense”). The DOJ made the same
argument in the recent AT&T-Time Warner case. See Proposed Conclusions of Law 44, United States v. AT&T
Inc., No. 1:17-cv-02511-RJL (D.D.C. filed May 8, 2018), ECF No. 127 (“Defendants bear the burden of their
efficiencies defense.”). See also State Attorneys General, Public Comment on FTC-DOJ Draft Vertical Merger
Guidelines 20–21 (Feb. 26, 2020), https://www.justice.gov/atr/page/file/1258786/download (arguing that the
merging parties bear the burden of proving EDM).
16 See, e.g., Steven C. Salop, Invigorating Vertical Merger Enforcement, 127 YALE L.J. 1962, 1970–71 (2018)
(discussing why EDM may not occur in a vertical merger).
17 See id.
18 See Enghin Atalay, Ali Hortaçsu, & Chad Syverson, Vertical Integration and Input Flows, 104 AM . ECON. REV.
1120, 1120 (“We find that most vertical ownership does not appear to be primarily concerned with facilitating
physical goods movements along a production chain within the firm, as is commonly presumed. Upstream units ship
surprisingly small shares of their output to their firms’ downstream establishments. Almost one-half of upstream
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circumstances under which EDM will not be achieved in a vertical merger would provide better
guidance for the courts and the marketplace.
Merger specificity is required for efficiencies to be deemed cognizable in the Horizontal Merger
Guidelines. 19 How to apply such merger specificity in the context of vertical mergers is an issue
that would also benefit from additional public comment. Some commenters say that, if we are
truly importing Section 10 of the Horizontal Merger Guidelines and truly committed to
scrutinizing EDM, the evaluation of EDM requires addressing the same questions and evidence
of cognizability and pass-through. 20 Others say that EDM should be presumed merger-specific
and cognizable if the merging parties failed to achieve EDM through contracting before the
merger. 21 That is, if the merging firms have not achieved EDM prior to the merger, that should
be sufficient to prove that EDM is unlikely to occur absent the merger.
Next, I am concerned that, in balancing EDM against the harms from a vertical merger as
described in the Guidelines, the Agencies may be trading short-term EDM benefits for long-term
harm to competition. 22 Specifically, even for a vertical merger in which our analysis indicates
that the procompetitive benefits such as EDM just offset the harm due to raising rivals’ cost for
foreclosure, there may still be a significant shift in profits from the rivals to the merged firm. In
this case, consumers may be unharmed (on balance) in the short run, but there still may be a
significant shift in profits among suppliers. This reduction in profits for the rivals may adversely
affect their ability to finance innovation or expansion activities. So competition and consumers
may still be harmed in the end. The Guidelines are silent on this possibility.

establishments do not report making shipments inside their firms.”). See also Beck & Scott Morton, supra note 6
(reviewing the academic literature on vertical mergers).
19 U.S. DEP’T OF J USTICE & FED. TRADE COMM ’N, HORIZONTAL MERGER GUIDELINES, supra note 13, § 10 (“The
Agencies credit only those efficiencies likely to be accomplished with the proposed merger and unlikely to be
accomplished in the absence of either the proposed merger or another means having comparable anticompetitive
effects. These are termed merger-specific efficiencies. Only alternatives that are practical in the business situation
faced by the merging firms are considered in making this determination.”).
20 See, e.g., State Attorneys General, supra note 15, at 20–21 (arguing that the merging parties’ burden to
demonstrate EDM “applies as much to vertical as to horizontal mergers”); Steven C. Salop, Public Comment on
FTC-DOJ Draft Vertical Merger Guidelines 18 (Mar. 26, 2020), https://www.ftc.gov/system/files/attachments/798draft-vertical-merger-guidelines/salop_suggested_vertical_merger_guidelines.pdf (“The Agencies will not presume
merger-specificity simply because it was not achieved in the pre-merger market, but will expect the parties to
provide credible evidence of pre-merger impediments and how the merger will eliminate the impediments.”).
21 See, e.g., Comm’r Christine S. Wilson, Fed. Trade Comm’n, Remarks at the DOJ Workshop on Draft Vertical
Merger Guidelines: “Reflections on the 2020 Draft Vertical Merger Guidelines and Comments from Stakeholders”
(Mar. 11, 2020), https://www.ftc.gov/system/files/documents/public_statements/1568909/wilson__vertical_merger_workshop_speech_3-11-20.pdf (“For me, the relevant question is whether the firms did achieve
efficient contracting before merging, not whether they could.”); Geoffrey A. Manne & Kristian Stout, Public
Comment on FTC-DOJ Draft Vertical Merger Guidelines 1 (Feb. 2020),
https://www.ftc.gov/system/files/attachments/798-draft-vertical-merger-guidelines/icle_vmg_draft_comments_0.pdf
(“[The agencies should clearly disavow . . . the implications of the presumed functional equivalence of vertical
integration by contract and by merger.”).
22 See Delrahim, supra note 15 (“Longer term harms to competition may support challenging a merger even if the
effect of EDM is greater than the price effect from foreclosure or raising rivals’ costs in the short term.”).
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In addition to questions regarding whether EDM can be achieved and is merger specific, the
Guidelines do not discuss theories of harm that may at least partially offset the effect of EDM on
the downstream price of the merged firm. Specifically, if the merged firm raises its price in the
downstream market, downstream rivals may increase their sales, which could increase their
demand for inputs from the merged firm’s upstream business. Capturing this benefit through
merger may make a downstream price increase more profitable, thereby offsetting the effect of
EDM on the prices consumers pay at least to some degree. The extensive nature of these
questions and concerns regarding the treatment of EDM alone merit another comment period. I
would have liked to also receive reactions from commenters about the placement of the EDM
discussion in both the Unilateral Effects section (Section 4) and the new “Procompetitive
Benefits” section (Section 6).
Failure to discuss buy-side concerns, remedies, regulatory evasion
Finally, three additional important topics are omitted from the Guidelines. First, the Guidelines
make only a passing reference in the Overview to the relevance of monopsony, or buy-side,
concerns. The Guidelines should explicitly explain, for example, that vertical merges may harm
suppliers, particularly workers, by increasing the likelihood of coordination. 23
Second, as I noted in my January statement, the Guidelines should include regulatory evasion as
a potential theory of harm. While some commenters have noted that recent vertical mergers have
not involved such a theory of harm, I do not see any reason for excluding it in order to put firms
on notice that this is a theory the Agencies may investigate and on which an enforcement action
may be based. 24
Third, as noted by several commenters, the Guidelines do not address how the Agencies will
address remedies in vertical mergers. Discussion of Agency considerations regarding remedies,
whether behavioral or structural, would have been helpful, and additional comment specifically
on this topic could have been solicited. Given that this was not included, the Agencies should
consider doing a formal review of past vertical-merger action or inaction by the Agencies. How
effective have behavioral remedies been? Were the remedies easily enforceable, and what has the
burden been on the Agencies to enforce them? Have fixes such as supply agreements, negotiated
privately between the merging parties and downstream customers or upstream suppliers, been
effective?
23

Salop, supra note 20, at 5.
See, e.g., American Antitrust Institute, Public Comment on FTC-DOJ Draft Vertical Merger Guidelines 9–10
(Feb. 2020), https://www.ftc.gov/system/files/attachments/798-draft-vertical-mergerguidelines/aai_comments_draft_vm_guidelines_f.pdf (explaining the need to include regulatory evasion in the
Guidelines); Gaynor, supra note 12, at 2 (recommending the inclusion of regulatory evasion). In 2008, the FTC
brought a vertical merger action based on this theory—that a firm can evade rate regulations by acquiring an
upstream input and raising the cost of that input, which can lead to a regulator to authorize a higher downstream
regulated rate based on that higher input cost. See Press Release, Fed. Trade Comm’n, FTC Challenges Vertical
Agreement Between Fresenius and Daiichi Sankyo (Sept. 15, 2008), https://www.ftc.gov/news-events/pressreleases/2008/09/ftc-challenges-vertical-agreement-between-fresenius-and-daiichi.
24
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Conclusion
To close, I want to share some forward-looking views on vertical mergers and the
implementation of the Guidelines issued today. Even those who disagree on the substance of the
Guidelines must share the view that how they are implemented will be critically important. This
is not merely an academic or theoretical exercise. Vertical-merger enforcement will be relevant
across the economy, especially in health care, agriculture, digital, and telecommunications
markets, and it will affect every American. 25
To that end, the FTC must aggressively investigate and apply the theories of harm that are
identified in the Guidelines and be open to additional theories of harm as economic learning and
investigatory experience evolves. This includes carefully considering whether a vertical merger
will substantially increase the barriers to entry; it also includes appropriate skepticism about
unsupported efficiency claims, such as EDM. While EDM may be beneficial in some cases, the
Commission must not take that as a given, and parties must demonstrate that it is likely to be
achieved. It is also incumbent on the FTC to strengthen its commitment to retrospective reviews
of mergers, including mergers against which the Commission opted not to take action.
Effective implementation means deploying adequate resources to rigorous investigations when
the evidence indicates a reasonable possibility for an anticompetitive outcome. This means not
settling for inaction when the body of evidence is complicated or messy. Finally, this means
accepting more litigation risk and refusing the call to avoid the false positives of overenforcement at the expense of allowing the false negatives of under-enforcement. To some
antitrust enforcers and observers, uncertainty points clearly in the direction of less enforcement.
To me, high uncertainty means only that we have a challenging job in front of us, which will
require greater effort in the name of protecting competition and consumers.

25 This is particularly true given the breadth of industries and consumers that will be affected by the Guidelines. See,
e.g., AIDS Healthcare Foundation, Public Comment on FTC-DOJ Draft Vertical Merger Guidelines (Feb. 26, 2020),
https://www.ftc.gov/system/files/attachments/798-draft-vertical-mergerguidelines/ftc_doj_vergical_merger_guidelines_comments_ahf_2-26-20.pdf (commenting with respect to the
healthcare industry); Organization for Competitive Markets, Public Comment on FTC-DOJ Draft Vertical Merger
Guidelines (Feb. 26, 2020), https://www.ftc.gov/system/files/attachments/798-draft-vertical-mergerguidelines/ocm_public_comments_on_doj_and_ftc_draft_vertical_merger_guidelines.pdf (commenting with respect
to agricultural and food industries).
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Today, the Federal Trade Commission and the U.S. Department of Justice have published new
Vertical Merger Guidelines (“Vertical Merger Guidelines” or “Guidelines”). I respectfully
dissent, because they are incomplete and rely too heavily on unproven assumptions.1 First, they
do not directly address the many ways that vertical transactions may suppress new entry or
otherwise present barriers to entry. Second, the guidelines make assumptions based on contested
economic theories and ideology rather than historical, real-world facts and empirical data in line
with modern market realities.
One of the most troubling trends of the U.S. economy over the last 40 years has been the
persistent decline of new firm formation as a proportion of business activity and employment.2
Entrepreneurship is in retreat, as it becomes more difficult to break in to concentrated, vertically
integrated markets.
The digital economy is a stark example of this decline. The internet in its infancy was heralded
as a platform for new ideas and innovation because barriers to entry were practically nonexistent.
Anyone with a connection could launch a blog, a new business, or the next big idea. Success was
determined by skill and strategy. These highly competitive conditions were not by accident or an
intrinsic feature of the technology; they were the result of government policies that prevented
incumbent phone and cable companies from using their market power to dominate a nascent
industry.3
1

I also share many of the concerns raised by Commissioner Rebecca Kelly Slaughter. I believe it was imprudent not
to seek additional comment on this new iteration, which is drastically different from the original draft released for
public comment. In addition, public forums to discuss the project were canceled and never rescheduled or replaced
with an online format.
2
See ECON. INNOVATION GROUP, DYNAMISM IN RETREAT: CONSEQUENCES FOR REGIONS, MARKETS, AND WORKERS
(Feb. 2017), https://eig.org/wp-content/uploads/2017/07/Dynamism-in-Retreat-A.pdf; Ian Hathaway & Robert E.
Litan, THE BROOKINGS INSTITUTION, Declining Business Dynamism in the United States: A Look at States and
Metros, at 1 (May 2014),
https://www.brookings.edu/wpcontent/uploads/2016/06/declining_business_dynamism_hathaway_litan.pdf; Stacy
Mitchell, INST. FOR LOCAL SELF-RELIANCE, MONOPOLY POWER AND THE DECLINE OF SMALL BUSINESS: THE CASE
FOR RESTORING AMERICA’S ONCE ROBUST ANTITRUST POLICIES (Aug. 2016), https://ilsr.org/wp
content/uploads/2018/03/MonopolyPower-SmallBusiness.pdf.
3
Lina M. Khan, The Separation of Platforms and Commerce 119 COLUM. L.J. 973, 1045-51 (2019) (identifying how
regulators and enforcers prohibited certain dominant intermediaries from entering adjacent markets in order to
safeguard competition).

Today’s internet bears little resemblance to its infancy. The government held the incumbents at
bay long enough for the startups to grow and then watched as both old and new giants
entrenched and consolidated control. Now startups launch with the express goal of being bought
and subsumed by one of the Big Tech incumbents. Killer apps quickly become killer
acquisitions.4 Immeasurable innovation has been lost because the government stopped
preventing dominance from blocking disruption.
The same economic calcification has happened in virtually every sector.5 It is hard to quantify
the benefits our society has lost from the discoveries and breakthroughs that never saw the light
of day. Public policy choices, like narrowing the scrutiny of vertical mergers to allow mass
consolidation, likely contributed to the startup slump. One of the many side effects of this
decline has been the deterioration of supply-chain resilience and the reduction in productive
capacity – both of which have become increasingly evident as the COVID-19 pandemic has
unfolded.6 If we don’t change course on concentration, these economic failings are likely to
further hamper our pandemic response and our economy recovery.
Unfortunately, the newly released Vertical Merger Guidelines support the status-quo ideological
belief that vertical mergers are presumptively benign, and even beneficial. These benefits often
accrue to incumbents at the expense of the competitive market,7 a fact frequently overlooked by
the theories underpinning this economic worldview. While the Guidelines state that the
“Agencies are concerned with harm to competition, not to competitors,”8 they rely on economic
models that focus on changes to competitors’ behavior instead of changes to the market or
market structure. These speculative models are based on the often-inaccurate theoretical
presumption that vertical mergers only change the relationships among market participants, not
the number of market participants. Therefore, they assume that a merger’s impact on competition
can be measured by weighing the likely occurrence of certain abusive conduct against the
potential for efficiencies that lower consumer prices.
But this balancing theory doesn’t capture the ways that vertical mergers can restructure the
market to make it difficult or impossible for other companies to compete with a merged firm.
Indeed, mergers that reduce the actual or potential number of competitors are likely to create
serious competitive concerns.9 This should have been a central theme of the new Guidelines; but
instead, they largely ignore the harms that result from merger-induced changes to market
4

Open Markets & Am. Econ. Liberties Project, Comment Letter No. 31 on #798: Draft Vertical Merger Guidelines
[hereinafter “Draft VMGs”], Matter No. P810034 at 15 (quoting Fiona Scott Morton) (“[S]mall competitors might
“not have a lot of share, but that is where the competition is coming from. That 99 percent guy is afraid the [little]
epsilon is going to become one and attract all the teenagers and there is going to be a flip”),
https://www.ftc.gov/system/files/attachments/798-draft-vertical-merger-guidelines/comment_to_ftcdoj_re_vertical_merger_guidelines.pdf.
5
James Pethokoukis, America suffering from ‘economic calcification’ – JP Morgan, AM. ENTERPRISE INST. (Sept. 2,
2014), https://www.aei.org/economics/america-suffering-from-economic-calcification-jp-morgan/.
6
Tom Linton and Bindiya Vakil, Coronavirus Is Proving We Need More Resilient Supply Chains, HARVARD BUS.
REVIEW (Mar. 5, 2020), https://hbr.org/2020/03/coronavirus-is-proving-that-we-need-more-resilient-supply-chains.
7
Steven C. Salop, Invigorating Vertical Merger Enforcement, 127 YALE L.J. 1962, 1974 (2018).
8
U.S. DEP’T OF JUST. & THE FED. TRADE COMM’N, VERTICAL MERGER GUIDELINES at 2 (released June 30, 2020).
9
John E. Kwoka, Non-Incumbent Competition: Mergers Involving Constraining and Prospective Competitors, 25
CASE W. RES. L. REV. 173, 192–96 (2001).
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structures. In reality, these structural effects are often a primary source of harm.10 Their absence
from the Guidelines is a fatal flaw.
Entry Suppression
Among the many structural effects that the Vertical Merger Guidelines fail to adequately
address, I am particularly concerned about their silence on the ways in which vertical mergers
suppress entry. Entry suppression extends beyond direct barriers to new competitors and includes
the indirect disincentives that dissuade people from starting new businesses. At a time when
small businesses are facing extinction due to the economic fallout of the pandemic, new business
formation must be top of mind for every government agency that shapes economic policy.11
Unfortunately, the Vertical Merger Guidelines dramatically miss the mark.12 They
problematically push the evaluation of entry to the discussion in the Horizontal Merger
Guidelines, disregarding the distinct considerations that merit increased scrutiny in the vertical
merger context. Moreover, the discussions of related topics such as raising rivals’ costs, input
foreclosure, and two-stage entry do not rigorously analyze and detail how these issues might
specifically or disproportionately impact prospective new entrants.
Diminished access to capital
A vertical merger may reduce the ability of new entrants to attract the financing necessary to
enter the market and effectively compete. Eliminating a potential customer from the market can
dampen future sales forecasts for would-be entrants, and with that, the appetite for investing in
new entry.13 Investors are unlikely to allocate capital to firms that stand no chance of gaining any
market share. Investment in new entrants may also dry up or become cost-prohibitive when a

10

For example, the Campaign for Family Farms and the Environment stated in their comment that “[t]he issue of
consolidation in agriculture markets is at the center of most of the challenges [their] members face as they struggle
to maintain economically viable farming operations.” The Campaign for Family Farms and the Environment,
Comment Letter No. 51 on #798: Draft VMGs, Matter No. P810034 (Feb. 26, 2020),
https://www.ftc.gov/system/files/attachments/798-draft-vertical-merger
guidelines/cffe_vertical_merger_guideline_comment.pdf.
11
Heather Long, More than 100,000 small businesses have closed forever as the nation’s pandemic toll escalates,
WAPO (May 12, 2020), https://www.washingtonpost.com/business/2020/05/12/small-business-used-defineamericas-economy-pandemic-could-end-that-forever/; see also Annie Lowrey, The Small-Business Die-Off Is Here,
THE ATLANTIC (May 4, 2020), https://www.theatlantic.com/ideas/archive/2020/05/bridge-post-pandemic-worldalready-collapsing/611089/.
12
See Int’l Center for Law & Economics, Comment Letter No. 24 on #798: Draft VMGs, Matter No. P810034 at 15
(Feb. 2020) (“[T]he Commission must . . . assess the extent to which a vertical merger may raise barriers to entry, a
criterion that is also found in the 1984 DOJ non horizontal merger guidelines but is strangely missing from the
DOJ/FTC draft guidelines”).
13
Mitchell L. Stoltz, Electronic Frontier Foundation, Comment Letter No. 67 on #798: Draft VMGs, Matter No.
P810034 at 3 (Feb. 24, 2020) (noting that “[t]he market for high-tech startup capital is… being directed towards
growing the incumbents while diminishing competition. This effect transcends individual product and geographic
markets”), https://www.ftc.gov/system/files/attachments/798-draft-vertical-mergerguidelines/eff_comments_on_draft_vertical_merger_guidelines_022620.pdf; see also Dissenting Statement of Fed.
Trade Comm’r Rohit Chopra, In the Matter of Fresenius Medical Care AG & Co. KGaA and NxStage Medical, Inc.,
FTC File No. 171-0227 (Feb. 19, 2019),
https://www.ftc.gov/system/files/documents/public_statements/1455733/171_0227_fresenius_nxstage_chopra_state
ment_2-19-19.pdf.
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large or dominant firm enters a new market, as investors take stock of the overwhelming
advantage afforded by its size and resources.
Conflicted gatekeepers
A vertical merger may allow a company to seize gatekeeper control of the market in which it
participates. This creates a conflict of interest that gives the merged firm both the motive and the
means to deter new entry. Investors gravitate toward companies that can extract rents from
participants across a sector, so when a market participant vertically merges with a firm that
controls a bottleneck, new entrants face dim prospects. There are myriad avenues through which
such gatekeeper control can suppress entry and blunt competitive intensity. In digital markets, a
platform company can impose arbitrary technical specifications that stifle disruptive innovation,
require market participants to use the platform’s proprietary systems and pay for the privilege,
levy taxes on disruptors that the platform’s own competitive offerings do not incur, or otherwise
condition access to the market on any number of one-sided, onerous contract terms.
This problem is not unique to digital markets. The reality is that when gatekeepers participate in
the markets they control, they have the incentive and ability to inflict harm to competition.
Indeed, commenters provide a wide array of examples – from healthcare14 to food15 to media,16
music,17 and live entertainment18 – where that harm has materialized because of the
14

Thomas E. Menighan, Am. Phar, Assoc., Comment Letter No. 61 on #798: Draft VMGs, Matter No. P810034
(Feb. 26, 2020), https://www.ftc.gov/system/files/attachments/798-draft-vertical-mergerguidelines/apha_comments_-_ftc.pdf; Alliance for Pharm. Compounding et al., Comment Letter No. 46 on #798:
Draft VMGs, Matter No. P810034 (Feb. 26, 2020), https://www.ftc.gov/system/files/attachments/798-draft-verticalmerger-guidelines/02-26-20_joint_pharmacy_stakeholder_comments__ftc_doj_draft_vertical_merger_guidelines.pdf.
15
Darin Von Ruden, Wisconsin Farmers Union, Comment Letter No. 49 on #798: Draft VMGs, Matter No.
P810034 (Feb. 26, 2020), https://www.ftc.gov/system/files/attachments/798-draft-vertical-mergerguidelines/wfu_comments_on_vertical_merger_guidelines.pdf; Roger Johnson, Nat’l Farmers Union, Comment
Letter No. 34 on #798: Draft VMGs, Matter No. P810034 (Feb. 26, 2020),
https://www.ftc.gov/system/files/attachments/798-draft-vertical-mergerguidelines/02_26_20_nfu_comments_on_doj_ftc_draft_vertical_merger_guidelines.pdf; Dale McCall, Rocky
Mountain Farmers Union, Comment Letter No. 33 on #798: Draft VMGs, Matter No. P810034 (Feb. 26, 2020),
https://www.ftc.gov/policy/public-comments/draft-vertical-merger-guidelines; Doug Sombke, South Dakota
Farmers Union, Comment Letter No. 64 on #798: Draft VMGs, Matter No. P810034 (Feb. 26, 2020),
https://www.ftc.gov/policy/public-comments/draft-vertical-merger-guidelines; Mark Watne, North Dakota Farmers
Union, Comment Letter No. 63 on #798: Draft VMGs (Feb. 26, 2020),
https://www.ftc.gov/system/files/attachments/798-draft-vertical-mergerguidelines/ndfu_comments_on_draft_vertical_merger_guidelines_022620.pdf; The Campaign for Family Farms and
the Environment, supra note 10.
16
Laura Blum-Smith & Stephen Michael Benavides, Writers Guild of Am. West, Comment Letter No. 60 on #798:
Draft VMGs, Matter No. P810034 (Feb. 26, 2020), https://www.ftc.gov/system/files/attachments/798-draft-verticalmerger-guidelines/wgaw_comment_on_draft_vertical_merger_guidelines_2262020.pdf; Comm. Workers of Am. et
al., Comment Letter No. 30 on #798: Draft VMGs, Matter No. P810034 (Feb. 2020),
https://www.ftc.gov/system/files/attachments/798-draft-vertical-mergerguidelines/labor_unions_comment_to_draft_2020_vertical_merger_guidelines.pdf.
17
Dr. Richard James Burgess, Am. Assoc. of Independent Music, Comment Letter No. 69 on #798 (Feb. 26, 2020),
https://www.ftc.gov/system/files/attachments/798-draft-vertical-mergerguidelines/a2im_comments_on_draft_vertical_merger_guidelines_022620.pdf.
18
Center for Democracy & Tech., Comment Letter No. 19 on #798: Draft VMGs, Matter No. P810034 (Feb. 24,
2020), https://www.ftc.gov/policy/public-comments/draft-vertical-merger-guidelines; Open Markets & Am. Econ.
Liberties Project, supra note 4.
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government’s permissive vertical merger enforcement regime. The conflicts of interest created
by vertical mergers are largely ignored in the Guidelines, which continue to champion the
reigning theory that prioritizes cost savings over ease of entry.19
Insurmountable disadvantages
A dominant company that enters a new market by way of a vertical merger can create
insurmountable disadvantages for other potential entrants into that market.20 The resources,
relationships, and other capabilities that dominant companies bring to bear when competing in a
new market dramatically increase entry requirements. This goes well beyond the two-stage entry
discussion in the Vertical Merger Guidelines, particularly with respect to digital markets.
Digital markets are often “winner take all” due to network effects, the self-reinforcing
advantages of data, and other market characteristics. Companies that succeed in capturing
winner-take-all markets have durable dominance that can be leveraged to dictate the terms of –
or even block – entry in the other markets in which they participate.21 For example, these
dominant firms can use the rents they collect in a concentrated market to subsidize their activities
in new markets. They can integrate acquired products into an existing suite or leverage their
participation in multi-sided markets in ways that require a minimum viability that is nearly
impossible to achieve.
In the data economy, vertical mergers can allow dominant firms to integrate and enhance data
inventories and collection capabilities in ways that new entrants cannot replicate. The dynamism
of data-based markets means that products that might initially appear unrelated could quickly
become related or relevant in unanticipated ways.22 Many commenters suggested that the
agencies adopt a presumption against vertical transactions by dominant platforms based on these
market realities.23 Yet, the Guidelines do not even address these digital issues, let alone include
any such presumption.
19

Khan, supra note 3 at 976 - 77.
See Nicholas Economides et al., Comment Letter No. 14 on #798: Draft VMGs, Matter No. P810034 at 4 -5 (Feb.
2020), https://www.ftc.gov/system/files/attachments/798-draft-vertical-mergerguidelines/vmg14_economides_comment.pdf.
21
Open Markets & Am. Econ. Liberties Project, supra note 4 at 14 -15 (“In markets defined by network effects and
vulnerable to monopolistic control... [a] new firm can quickly attract users in one market (for example, photo
sharing) and, on the strength of this user base, enter an adjacent market (for instance, general social media). Under
these circumstances, vertical mergers can combine the traditional risks of vertical mergers with the added concern
about tipping and nascent competitors. In the presence of network effects, dominant firms have powerful
motivations to buy out and neutralize emerging competitors”).
22
See Comm. Workers of Am. et al., supra note 16 at 4 (“Network effects are particularly strong in data-heavy
markets like ecommerce, search, and social media. And, once data has been collected in one market, it can be
leveraged for advantage even in an apparently unrelated market. Data shared vertically on a supply chain can be
used to inform product development and improvement, but can also facilitate market foreclosure to rivals,
appropriation of intellectual property, and price discrimination”).
23
See Jonathan B. Baker et al., Comment Letter No. 21 on #798: Draft VMGs, Matter No. P810034 at 24 (Feb. 24,
2020) (“[T]he presumption [of competitive harm] is important because firms participating in vertically-adjacent or
complementary markets are often potential entrants, so the presumption would reach nascent threats to dominance
created by potential entrants that would be eliminated by the acquisition. The presumption also recognizes that a
dominant platform’s market power would give it the ability to substantially disadvantage firms in adjacent markets
by choosing not to interoperate”), https://www.ftc.gov/system/files/attachments/798-draft-vertical-mergerguidelines/vmg21_baker_rose_salop_scott_morton_comments.pdf.
20
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Increased customer-acquisition costs
Vertical mergers can significantly increase the cost of acquiring new customers. High customeracquisition costs are a key metric that can deter investment in new businesses. The Vertical
Merger Guidelines do not adequately address the ways that a vertical transaction, particularly
those involving dominant platforms, may make it difficult, expensive, or otherwise unappealing
to switch to a new entrant. The switching costs created by referrals, bundling, cross-product
subsidization, below-market or zero-cost pricing, early termination charges, exclusive add-on
deals, and other unfair advantages of vertical integration can obstruct new entry and should have
received due consideration in the Guidelines.
Market Realities
Beyond the failure to capture the wide range of structural market changes that can harm
competition, the theoretical models in the Vertical Merger Guidelines are based on an antiquated
view of the economy that has little basis in modern market realities.24 The Guidelines’ continued
reliance on these unproven theories reflects a lack of humility as to their efficacy.25 And it comes
despite numerous public comments that cast serious doubts about the accuracy of the theoretical
predictions and expressed concerns about the significant weight that they are afforded.26 In
addition to their general inability to predict changes in merger-induced entry and exit, existing
models struggle to capture how vertical mergers reduce resilience to economic shocks and
increase the likelihood of shortages and outages. The Guidelines should have clearly
acknowledged the limited utility and application of these economic models, especially when
there has been little recent effort by the agencies to look back and test previous assumptions
against real-world results.
Contested economic theories
The theories advanced in the Vertical Merger Guidelines on the procompetitive benefits of
efficiencies are of special concern, given the lack of evidence that such benefits have come to
pass in the real world. One of the more contentious theories is that “vertical mergers often
benefit consumers through the elimination of double marginalization, which tends to lessen the
risks of competitive harm.”27 This theory presumes that vertical mergers produce cost savings
that are then passed on to customers through price decreases.

24

Burgess, supra note 17 at 3 (“The [VMGs] rest on theoretical assumptions that companies will behave in ways
that simply increase profits, but the rise of financialization, and the shift towards an emphasis on returns for Wall
Street or private equity has upended many of the old assumptions about what animates decisionmaking”).
25
Sanjukta Paul & Marshall Steinbaum, Comment Letter No. 3 on #798: Draft VMGs, Matter No. P810034 at 2
(Feb. 2020) (“Little systematic effort has been made to study the effects of vertical mergers. Instead, the draft
guidelines rely on theory in place of evidence, an approach that has led antitrust jurisprudence and enforcement
astray in the past”), https://www.ftc.gov/system/files/attachments/798-draft-vertical-merger
guidelines/vmg3_proposed_vertical_merger_guidelines_comment_final_2_2020.pdf.
26
There were 74 public comments submitted by a diverse set of stakeholders. Unfortunately, the Guidelines do not
include any supplemental analysis of the comments that articulate more specifically how the final version reflects
these submissions.
27
VERTICAL MERGER GUIDELINES, supra note 8 at 2.
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Many commenters contested the elimination of double marginalization theory, calling it
“controversial,”28 “speculative,” and “unproven,” and suggesting that it “relies on a vertically
integrated company to act in a way that defies reason.”29 These commenters noted that “in the
case of significant market power and high entry barriers, efficiencies and the ability to eliminate
margins could easily become the economic profit of a monopoly firm with an incentive to line
the pockets of executives and investors.”30 Even those supportive of the theory raised a number
of concerns about its treatment within the Guidelines.31 Others raised concerns that the undue
consideration of the theory will “weaken enforcement,” give defendants legal avenues to exploit,
and “reduce the transparency and predictability that the guidelines are intended to promote.”32
Commenters also cited studies showing that “few, if any, promised efficiencies from mergers in
fact materialize” and suggested that “merger policy should seek to minimize and constrain
efficiencies defenses, rather than expand and invite them” as these guidelines appear to do.33 I
agree.
Evidence of real-world harms
While the guidelines cite no empirical evidence that theoretical benefits have been realized, the
public comments provide plenty of evidence that the predictions produced by economic models
have performed poorly against real-world merger outcomes.34 Commenters in response to the
draft noted a number of instances where merged firms took actions that deviated significantly
from pre-merger promises.35 AT&T claimed that the efficiencies produced by its merger with
DirecTV in 2015 would incentivize the deployment of new rural wireless broadband service to
13 million households by the end of 2019. But so far the company has deployed the service to
fewer than 3 million households.36 Meanwhile, AT&T has reportedly given DirecTV preferential
treatment over third-party content providers.37 Both AT&T-Time Warner and ComcastNBCUniversal have imposed data caps that limited their customers’ use of the internet, “despite

28

Diana L. Moss, Am. Antitrust Inst., Comment Letter No. 28 on #798: Draft VMGs, Matter No. P810034 at 7 (Feb.
2020), https://www.ftc.gov/system/files/attachments/798-draft-vertical-mergerguidelines/aai_comments_draft_vm_guidelines_f.pdf.
29
See Comment of the Am. Econ. Liberties Project et al., Comment Letter No. 32 on #798: Draft VMGs, Matter No.
P810034 at 2 (Feb. 25, 2020), https://www.ftc.gov/system/files/attachments/798-draft-vertical-mergerguidelines/02252020_-_draft_vertical_merger_guidelines_comment_.pdf.
30
Id. at 4.
31
See Baker et al., supra note 23 at 34; see also Steven C. Salop, Comment Letter No. 74 on #798: Draft VMGs,
Matter No. P810034 at 18 (Mar. 26, 2020), https://www.ftc.gov/system/files/attachments/798-draft-vertical-mergerguidelines/salop_suggested_vertical_merger_guidelines.pdf.
32
Diana L. Moss, supra note 28 at 7.
33
Paul & Steinbaum, supra note 25 at 2.
34
Blum-Smith & Benavides, supra note 16 at 6.
35
Commenters note, for example, that when AT&T acquired Time Warner’s television networks and the Warner
Bros. film and TV studio in 2016, the company claimed that the merger would lead to the elimination of double
marginalization and price decreases. Instead, fewer than a month after the merger, AT&T began repeatedly hiking
prices on its products, and inflicted a variety of non-price harms on affected markets. See Charlotte Slaiman &
Joshua Stager, Public Knowledge & Open Tech. Inst., Comment Letter No. 66 on #798: Draft VMGs, Matter No.
P810034 at 8-9 (Feb. 26, 2020), https://www.ftc.gov/system/files/attachments/798-draft-vertical-mergerguidelines/pk_oti_comments_on_draft_vertical_merger_guidelines_022620.pdf; see also Center for Democracy &
Tech, supra note 18 at 1.
36
Id.
37
Id.

7

a drastic reduction in marginal costs” and other alleged cost savings achieved through their
respective vertical mergers.38
Commenters provided a variety of other real-world competition harms resulting from vertical
mergers and vertical integration. In many of these instances, the harm inflicted related to choice,
quality, and likelihood of new entry, rather than short-term price effects – a common problem
with the current suite of economic models in use today. For example, grocery retailers have
begun creating their own supply chains for certain agricultural products, giving them the ability
to exclude competitors.39 After Walmart built its own dairy processing plant in Indiana, its
previous supplier Dean Foods had to declare bankruptcy and canceled over 100 contracts with
farmer-suppliers, forcing many out of business.40 The vertical merger between pharmacy giant
CVS and the big health insurance firm Aetna has forced health care providers to close their doors
as CVS announced its intention “to significantly integrate Aetna insureds into CVS Minute
Clinics.”41 According to the AIDS Healthcare Foundation, these minute clinics “replace
fundamental elements of the patient-physician relationship with ‘cookie cutter’ treatment,” a
cost-savings approach that can be dangerous for people with special conditions.42
Other important omissions
The Vertical Merger Guidelines ignore a whole host of other important issues raised by
commenters. Critically, the Guidelines do not address in detail the labor competition issues that
vertical transactions create.43 They also do not touch on the perils associated with private equity
involvement in vertical mergers, including their long-term viability as robust competitors and
their under-the-radar regional roll-up strategies. And the Guidelines do not define or provide
metrics for non-price effects like innovation and quality. As a result, these effects are likely to
continue to be undercounted or overlooked while unproven, but measurable, predictions about
prices are given significant weight.
The Guideline’s silence on these issues is concerning. This disregard, combined with the lack of
structural analysis and the absence of real-world data about the accuracy of modeled predictions,
helps sustain support for an overly permissive status quo approach. If the agencies don’t look for
harms, they can claim these harms don’t exist. Failure to fully account for all the competitive
effects has led to behavioral remedies that do very little to stop the anticompetitive conduct
38

Stoltz, supra note 13 at 4.
Von Ruden, supra note 15 at 1.
40
Ben Gotschall, Organization for Competitive Markets, Comment Letter No. 39 on #798: Draft VMGs, Matter No.
P810034 at 4 (Feb. 26, 2020), https://www.ftc.gov/system/files/attachments/798-draft-vertical-mergerguidelines/ocm_public_comments_on_doj_and_ftc_draft_vertical_merger_guidelines.pdf.
41
Laura Boudreau, AIDS Healthcare Foundation, Comment Letter No. 52 on #798: Draft VMGs, Matter No.
P810034 at 4-6 (Feb. 26, 2020), https://www.ftc.gov/system/files/attachments/798-draft-vertical-mergerguidelines/ftc_doj_vergical_merger_guidelines_comments_ahf_2-26-20.pdf; see also B. Douglas Hoey, National
Community Pharm. Assoc., Comment Letter No. 11 on #798: Draft VMGs, Matter No. P810034 (Feb. 18, 2020),
https://www.ftc.gov/system/files/attachments/798-draft-vertical-merger-guidelines/vmg11_ncpa_comment.pdf.
42
Id.
43
As noted by the Writers Guild of America West, “[n]o merger has ever been blocked on the grounds of reduced
labor market competition, and the FTC… has never even challenged a merger over such concerns. As a result of this
neglect, wages are stagnant and workers change jobs at lower rates, while employers capture ever greater surplus
from employees and enjoy record profits.” Blum-Smith & Benavides, supra note 16 at 9. See also. Comm. Workers
of Am. et al., supra note 22.
39
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vertical mergers facilitate. After all, it is difficult to stop abusive behavior when the market is
structured to produce it. We need to start recognizing the inherent inability to resolve the harms
to competition that some vertical mergers impose. I believe rigorous, empirical, structural
analysis would lead the agencies to challenge significantly more vertical transactions instead of
attempting to remedy them.
Conclusion
Since the publication of the last iteration of the Vertical Merger Guidelines a generation ago, we
have learned a great deal about the incentives of firms and the individuals operating them, as
well as how our global capital markets shape those incentives. We have also experienced – and
are currently witnessing – how diminished firm entry can reduce dynamism, innovation, and
resilience.
I appreciate that the Federal Trade Commission and the U.S. Department of Justice rescinded the
old, outdated 1984 Guidelines. I welcome the sentiment from my colleagues that they are likely
to challenge more vertical mergers that might have otherwise not drawn scrutiny. However, for
new Guidelines to gain acceptance by courts and the public, they must reflect the limitations of
old approaches and economic learning of the last generation. If not, they will not stand the test of
time.
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UNITED STATES OF AMERICA

Federal Trade Commission
WASHINGTON, D.C. 20580

JOINT DISSENTING STATEMENT OF COMMISSIONERS ROHIT CHOPRA AND
REBECCA KELLY SLAUGHTER
Regarding the Vertical Merger Commentary
Commission File No. P181201
December 22, 2020
We voted against the Vertical Merger Commentary because it supports the flawed approach that
we opposed in the Vertical Merger Guidelines. 1 These documents reflect the same status quo
thinking that has allowed decades of vertical consolidation to go uninvestigated and
unchallenged.
The commentary was an opportunity to highlight the actions the FTC has taken, however limited.
So it is especially perplexing that it goes to great pains to include instances where the agency
might have acted, but didn’t, given that this inaction is publicly self-evident. Another troubling
aspect to the commentary is that the majority of the examples are cases that were settled with
behavioral remedies. The efficacy of behavioral remedies is suspect, particularly in light of the
problematic market realities that have resulted. 2
We strongly caution the market against relying on the Vertical Merger Guidelines and the
Vertical Merger Commentary as an indication of how the FTC will act upon past, present, and
future transactions. Moving forward, we need to aggressively enforce against the harms of
vertical mergers. We look forward to turning the page on the era of lax oversight and to
beginning to investigate, analyze, and enforce the antitrust laws against vertical mergers with
vigor.

Dissenting Statement of Comm’r Rohit Chopra Regarding the Publication of Vertical Merger Guidelines, File No.
P810034 (June 30, 2020), https://www.ftc.gov/public-statements/2020/06/dissenting-statement-commissioner-rohitchopra-regarding-publication; Dissenting Statement of Comm’r Rebecca Kelly Slaughter in Re FTC-DOJ Vertical
Merger Guidelines, P810034 (June 30, 2020), https://www.ftc.gov/public-statements/2020/06/dissenting-statementcommissioner-rebecca-kelly-slaughter-re-ftc-doj.
2
See Steven C. Salop, Invigorating Vertical Merger Enforcement, 127 YALE L.J. 1962, 1991–92 (2018); Makan
Delrahim, Asst. Att’y Gen., Dep’t of Justice, Antitrust Div., Keynote Address at American Bar Association’s
Antitrust Fall Forum (Nov. 16, 2017), https://www.justice.gov/opa/speech/assistant-attorney-general-makandelrahim-deliverskeynote-address-american-bar.
1

Statement of Commissioners Noah Joshua Phillips and Christine S. Wilson
Commentary on Vertical Merger Enforcement
The Commission voted to issue the Commentary on Vertical Merger Enforcement. This
Commentary, which augments the guidance issued jointly by the Antitrust Division of the
Department of Justice and the Commission, faithfully recounts the analysis the Commission has
employed when it has considered vertical mergers and acquisitions. Providing a historical
description of the Commission’s analysis promotes agency transparency and facilitates both the
predictability and credibility of the Commission’s merger review process.
The Commentary recounts nearly 30 years of the Commission’s past actions by
describing a long line of cases that had bipartisan support when the Commission was led by both
Democrats and Republicans. The Commentary describes the Commission’s cases that challenge
anticompetitive transactions, but the Commission’s cases also recognize the widely accepted
benefits of vertical integration, which result in lower prices for consumers.
Commissioners Chopra and Slaughter dissent, not because they quibble with the
faithfulness of the Commentary’s recounting of the history of vertical merger enforcement, but
because they object to the history itself. That history reflects evolving antitrust jurisprudence, the
steady refinement of economic analysis, and the specific facts of each case at issue. Any
proposals for a new approach to vertical merger enforcement, which our colleagues have yet to
articulate, would need to take into account and grapple with the law, economics, and the
evidence in each case. Until then, vague promises of a dramatic and undefined change in
enforcement ring hollow.
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U.S. DEPARTMENT OF JUSTICE AND THE FEDERAL TRADE COMMISSION
VERTICAL MERGER GUIDELINES

1. OVERVIEW
These Vertical Merger Guidelines outline the principal analytical techniques, practices, and
enforcement policies of the Department of Justice and the Federal Trade Commission (the
“Agencies”) with respect to a range of transactions often described as vertical mergers and
acquisitions.1 The relevant statutory provisions include Section 7 of the Clayton Act, 15 U.S.C. §
18, Sections 1 and 2 of the Sherman Act, 15 U.S.C. §§ 1–2, and Section 5 of the Federal Trade
Commission Act, 15 U.S.C. § 45. Most particularly, Section 7 of the Clayton Act prohibits any
merger or acquisition if, “in any line of commerce or in any activity affecting commerce in any
section of the country, the effect of such acquisition may be substantially to lessen competition, or
to tend to create a monopoly.” This provision applies to vertical mergers, as Congress made plain
in the 1950 amendments to the Clayton Act.
These Guidelines describe how the agencies analyze a range of non-horizontal transactions. Where
they use the term “vertical,” that term should not be read to narrow the applicability of these
Guidelines. The analytical techniques, practices, and enforcement policies described in these
Guidelines apply to strictly vertical mergers (those that combine firms or assets at different stages
of the same supply chain), “diagonal” mergers (those that combine firms or assets at different
stages of competing supply chains), and vertical issues that can arise in mergers of complements.
In describing a vertical relationship, a stage closer to final consumers (such as a distributor, retailer,
or finished goods manufacturer) is termed “downstream,” and a stage further from final consumers
(such as a supplier, wholesaler, or input manufacturer) is termed “upstream.”
Mergers often present both horizontal and vertical elements, and the Agencies may apply both the
Horizontal Merger Guidelines2 and the Vertical Merger Guidelines in their evaluation of a
transaction. In addition, if one of the parties to a transaction could use its pre-existing operations
to facilitate entry into the other’s market, the Agencies may consider whether the merger removes
competition from a potential entrant, using the methods described in the Horizontal Merger
Guidelines.
These Guidelines are intended to assist the business community and antitrust practitioners by
increasing the transparency of the analytical process underlying the Agencies’ enforcement
1

These Guidelines supersede the extant portions of the Department of Justice’s 1984 Merger Guidelines,
which are now withdrawn and superseded in their entirety. They reflect the ongoing accumulation of
experience at the Agencies. These Guidelines may be revised from time to time as necessary to reflect
significant changes in enforcement policy, to clarify existing policy, or to reflect new learning.

2

1

U.S. Dep’t of Justice & Fed. Trade Comm’n, Horizontal Merger Guidelines (2010).

decisions. They may also assist the courts in developing an appropriate framework for interpreting
and applying the antitrust laws to the types of transactions discussed herein.3
These Guidelines should be read in conjunction with the Horizontal Merger Guidelines. Many of
the principles and analytic frameworks used to assess horizontal mergers apply to vertical mergers.
For example, Section 1 of the Horizontal Merger Guidelines—describing in general terms the
purposes and limitations of the Horizontal Merger Guidelines and the goals of merger
enforcement—is also relevant to the consideration of vertical mergers. Other topics addressed in
the Horizontal Merger Guidelines, but not addressed herein – such as the analytic framework for
evaluating entry considerations, the treatment of the acquisition of a failing firm or its assets, and
the acquisition of a partial ownership interest – are relevant to the evaluation of the competitive
effects of vertical mergers as well.
Vertical mergers, however, also raise distinct considerations, which these Guidelines address. For
example, vertical mergers often benefit consumers through the elimination of double
marginalization, which tends to lessen the risks of competitive harm. While the agencies more
often encounter problematic horizontal mergers than problematic vertical mergers, vertical
mergers are not invariably innocuous. These Guidelines describe the framework applied by the
Agencies in distinguishing anticompetitive from procompetitive (and competitively neutral)
vertical mergers.
As with horizontal mergers, the Agencies normally examine effects on the actual and potential
direct customers of the merging parties, and, if different, the final consumers of firms that utilize
the goods or services of the merging parties. The Agencies are concerned with harm to
competition, not to competitors. When a merger involves products at different levels of a supply
chain, the direct customers the Agencies will consider are actual and potential buyers of the
downstream products. Absent convincing evidence to the contrary, the Agencies presume that
adverse effects on these direct customers lead to adverse effects on final consumers.
The enhancement of market power by buyers, sometimes called “monopsony power,” has adverse
effects comparable to the enhancement of market power by sellers. The Agencies employ an
analogous framework to analyze vertical mergers that may enhance the market power of buyers.
In evaluating effects, the Agencies focus on the likely changes in competitive outcomes caused by
a merger. Therefore, the Agencies focus on competitive outcomes caused by conduct that would
be compatible with firms’ abilities and incentives following a vertical merger, but would not be in
the absence of the merger. To the extent practicable, the Agencies use a consistent set of facts and
assumptions to evaluate both the potential competitive harm from a vertical merger and the
potential benefits to competition.

3

These Guidelines are not intended to describe how the Agencies will conduct the litigation of cases they
decide to bring. Although relevant in that context, these Guidelines neither dictate nor exhaust the range of
evidence the Agencies may introduce in litigation.
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2. EVIDENCE OF ADVERSE COMPETITIVE EFFECTS
The Agencies consider any reasonably available and reliable evidence to address the central
question of whether a vertical merger may substantially lessen competition. The types of evidence
described in Section 2.1 of the Horizontal Merger Guidelines can also be informative about the
effects of vertical mergers, including actual effects observed in consummated mergers, direct
comparisons based on experience, and evidence about the disruptive role of a merging party. The
Agencies may also consider evidence about the disruptive role of non-merging firms – for
example, when evaluating a theory that a vertical merger may allow the merged firm to discipline
disruptive rivals. The Agencies may also consider market shares and concentration in relevant
markets (see Section 3), and may rely on evidence of head-to-head competition between one
merging firm and rivals that trade with the other merging firm when evaluating unilateral effects
(see Section 4). The sources of evidence on which the Agencies rely are the same as those set forth
in Section 2.2 of the Horizontal Merger Guidelines and include documents and statements of the
merging parties, their customers, and other industry participants and observers.
3. MARKET DEFINITION, RELATED PRODUCTS, MARKET SHARES, AND CONCENTRATION
In any merger enforcement action involving a vertical merger, the Agencies will normally identify
one or more relevant markets in which the merger may substantially lessen competition. Many of
the general purposes and limitations of market definition described in Section 4 of the Horizontal
Merger Guidelines are also relevant when the Agencies define markets for vertical mergers, and
the Agencies generally use the methodology set forth in Sections 4.1 and 4.2 of the Horizontal
Merger Guidelines to define relevant markets for vertical mergers.
When the Agencies identify a potential competitive concern in a relevant market, they will also
specify one or more related products. A related product is a product or service that is supplied or
controlled by the merged firm and is positioned vertically or is complementary to the products and
services in the relevant market. For example, a related product could be an input, a means of
distribution, access to a set of customers, or a complement. The same transaction can give rise to
more than one vertical concern, and different concerns may affect different relevant markets.
Example 1: Relevant markets can be upstream or downstream
Situation: A retail chain buys the manufacturer of Brand A cleaning products.
Discussion: In this example, the merged firm’s supply of Brand A cleaning products (the
related product) could affect downstream competition between retailers in a given
geographic area (the relevant market). The Agencies may also consider whether the
merged firm’s retailing of cleaning products in a given geographic area (the related
product) could affect competition between manufacturers of cleaning products in that area
(the relevant market).
The Agencies may consider measures of market shares and market concentration in a relevant
market in their evaluation of competitive effects. The Agencies evaluate market shares and
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concentration in conjunction with other reasonably available and reliable evidence for the ultimate
purpose of determining whether a merger may substantially lessen competition.
The Agencies use the methodology set out in Section 5 of the Horizontal Merger Guidelines to
measure shares and concentration in a relevant market, but do not rely on the thresholds in
Section 5.3 as screens for or indicators of competitive effects from vertical theories of harm.
Existing levels of concentration may nonetheless be relevant. For example, high concentration in
the relevant market may provide evidence about the likelihood, durability, or scope of
anticompetitive effects in that relevant market.
4. UNILATERAL EFFECTS
A vertical merger may diminish competition between one merging firm and rivals that trade with,
or could trade with, the other merging firm. This section discusses common types of unilateral
effects arising from vertical mergers. Section (a) discusses foreclosure and raising rivals’ costs.
Section (b) discusses competitively sensitive information. These effects do not exhaust the types
of possible unilateral effects.
a. Foreclosure and Raising Rivals’ Costs
A vertical merger may diminish competition by allowing the merged firm to profitably use its
control of the related product to weaken or remove the competitive constraint from one or more of
its actual or potential rivals in the relevant market. For example, a merger may increase the
vertically integrated firm’s incentive or ability to raise its rivals’ costs by increasing the price or
lowering the quality of the related product. The merged firm could also refuse to supply rivals with
the related products altogether (“foreclosure”).
In identifying whether a vertical merger may diminish competition due to unilateral foreclosure or
raising rivals’ costs,4 the Agencies generally consider whether the following conditions are
satisfied:
(1) Ability: By altering the terms by which it provides a related product to one or more of its rivals,
the merged firm would likely be able to cause those rivals (a) to lose significant sales in the
relevant market (for example, if they are forced out of the market; if they are deterred from
innovation, entry, or expansion, or cannot finance those activities; or if they have incentives to
pass on higher costs through higher prices) or (b) to otherwise compete less aggressively for
customers’ business.
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For ease of exposition, the principal discussion is about input foreclosure and raising rivals’ input costs
following a merger between vertically related firms, where the concern is that the merged firm could
profitably use its supply of an input (the related product) to weaken the competitive constraint it faces from
rivals in the downstream market (the relevant market). Examples in this section discuss the analogous
analysis for foreclosure or raising rivals’ costs that raise barriers to entry, customer foreclosure and raising
rivals’ distribution costs, and mergers of complements.
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This element would not be satisfied, and in turn a merger would rarely warrant close scrutiny
for its potential to lead to foreclosure or raising rivals’ costs, if rivals could readily switch
purchases to alternatives to the related product, including self-supply, without any meaningful
effect on the price, quality, or availability of products or services in the relevant market.
The Agencies’ review of the merged firm’s rivals’ ability to switch to alternatives to the related
product may include, but is not limited to, the types of evidence the Agencies use to evaluate
customer switching when implementing the hypothetical monopolist test, listed in Section
4.1.3 of the Horizontal Merger Guidelines.
(2) Incentive: The merged firm, as a result of the merger, would likely find it profitable to foreclose
rivals, or offer inferior terms for the related product, because it benefits significantly in the
relevant market when rivals lose sales or alter their behavior in response to the foreclosure or
to the inferior terms.
This element would not be satisfied, and in turn a merger would rarely warrant close scrutiny
for its potential to induce foreclosure or raise rivals’ costs, if the merged firm would not benefit
from a reduction in actual or potential competition with users of the related product in the
relevant market.
The Agencies’ assessment of the effect of a vertical merger on the incentive to foreclose rivals
or raise their costs by changing the terms of the related product will be fact-specific. For
example, in the case of foreclosure, the Agencies generally consider whether the merged firm’s
gains in the relevant market would likely outweigh any losses from reduced sales of the related
product.
Mergers for which these conditions are met potentially raise significant competitive concerns and
often warrant scrutiny.
For mergers that warrant scrutiny, the Agencies will determine whether, based on an evaluation of
the facts and circumstances of the relevant market, the merger may substantially lessen
competition. This evaluation will generally include an assessment of the likely net effect on
competition in the relevant market of all changes to the merged firm’s unilateral incentives. The
merged firm may foreclose its rivals or raise their costs by changing the terms offered for the
related product, but a vertical merger can also change other incentives. The elimination of double
marginalization, for example, can confer on the merged firm an incentive to set lower downstream
prices. The price that a downstream firm pays for an input supplied by an independent upstream
firm may include a markup over the upstream firm’s marginal cost. If a downstream and an
upstream firm merge, and the merged firm supplies itself with its own related product, it will have
access to the input at cost. (See Section 6.) The likely merger-induced increase or decrease in
downstream prices would be determined by considering the impact of both these effects, as well
as any other competitive effects.
To the extent practicable and appropriate, the Agencies will use the same set of facts and
assumptions to evaluate both the potential harm from a vertical merger and the potential benefits
of the elimination of double marginalization, and will focus on evaluating conduct that would be
most profitable for the merged firm as a whole.
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Where sufficient relevant data are available, the Agencies may construct economic models
designed to quantify the net effect on competition. The Agencies may employ merger simulation
models to assist in this quantitative evaluation. These models often include independent price
responses by non-merging firms and may incorporate feedback from the different effects on
incentives. The Agencies do not treat merger simulation evidence as conclusive in itself, and they
place more weight on whether merger simulations using reasonable models consistently predict
substantial price increases than on the precise prediction of any single simulation. The Agencies
may also determine that a merger may substantially lessen competition based on an evaluation of
qualitative evidence of all potential effects.
The next paragraphs provide illustrative examples of the application of this general framework.
The examples do not exhaust the types of possible foreclosure concerns.
Example 2: Input foreclosure and raising rivals’ costs
Situation: Upstream firms supply oranges to downstream firms, which use the oranges to
produce orange juice. All orange suppliers make take-it-or-leave-it offers to sell at
constant unit prices.5 A supplier of oranges (the related product) merges with a producer
of orange juice (the relevant market) that buys its entire orange demand from the supplier.
Discussion: The merged firm may have the ability to restrict the supply of oranges to rival
orange juice producers. If those rivals lack alternative sources of oranges to those of the
merged firm in sufficient quantity at comparable price and quality, the merged firm may
be able to increase their costs by raising the price at which it sells them oranges or by
refusing to sell them oranges altogether.
The Agencies may assess whether the merged firm would likely have an incentive to raise
the price at which it supplies oranges to rivals. This assessment may focus on the resulting
reduction in competition, including any reduction due to the diversion of sales of orange
juice to the merged firm. Capturing the downstream margin on the diverted sales through
merger may make a price increase profitable, even though the price increase would not
be profitable for the orange supplier absent the merger. The effect on the price the merged
firm charges for oranges depends on the merged firm’s gains from diverted sales in the
relevant market and from increased prices in the relevant market.
The Agencies may also consider whether the merged firm may have an incentive to stop
supplying oranges to rival orange juice producers altogether. In doing so, the merged firm
would lose the margin on the forgone sales of oranges, but may benefit from a higher
margin and increased sales of orange juice diverted from its rivals. If the benefits from
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By “constant unit prices,” we refer to a simple linear price per-unit with no other fees or offsets. The
pricing structure is relevant to the likelihood and the degree of both raising rivals’ costs and the elimination
of double marginalization.
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increased downstream sales outweigh the costs of the forgone upstream sales, the merged
firm may find it profitable to foreclose.
In either case, the merged firm will likely source its oranges at reduced cost rather than
paying a price that includes a margin to an independent firm, giving it an incentive to set
lower prices on its own orange juice products (the effects of eliminating double
marginalization). To determine whether the merger may substantially lessen competition,
the Agencies would analyze the specific facts and circumstances, including in particular
the relative magnitude of these offsetting incentives.
Example 3: Raising the input costs of rivals with bargaining
Situation: A firm supplies Product A to a number of competing downstream retailers,
each of which would lose significant business overall if it did not stock Product A. Terms
are set through bargaining, and contracts take the form of constant unit wholesale prices.
The supplier of Product A merges with one of the retailers.
Discussion: The vertical merger may diminish competition between retailers (the relevant
market) by giving the merged firm the leverage to raise its rivals’ costs by negotiating
increased wholesale prices for the firm’s supply of Product A (the related product) from
its rival retailers. Compared to the manufacturer of Product A acting independently, the
merged firm may benefit downstream if it refuses to supply one or more of its downstream
rivals and if such rivals lose sales as a result. This benefit improves the merged firm’s
alternative to a supply agreement should negotiations take time to resolve, or fail
altogether, and thus may increase the merged firm’s bargaining leverage with rival
retailers.
Rivals that pay higher wholesale prices for Product A would likely set higher retail prices.
In contrast, the merged firm will likely lower its costs for sourcing Product A because it
will not pay a wholesale price to a third party that includes a markup over cost, providing
the merged firm with an incentive to lower its retail price for Product A. It is a factual
question whether competition in the retail market would be substantially lessened, such
that consumers in the retail market would pay higher prices, on average, after the merger.
Example 4: Creating the need for two-level entry
Situation: Company A is the sole supplier of an active ingredient required to make an offpatent pharmaceutical drug produced only by Company B. Company A’s supply of the
active ingredient is the related product. It sets a constant unit price. Company C is
considering entering the relevant market with its own version of the drug. Were it to enter,
head-to-head competition with Company B would be significant and prices for the drug
would likely fall significantly, leading to increased sales. Company B buys Company A.
In the absence of the merger, Company A would benefit from Company C’s entry.
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Discussion: The merger may diminish competition in the relevant market by making entry
by Company C less likely. In the absence of the merger, Company A would likely have
an incentive to facilitate the entry of Company C and to supply Company C if it did enter.
The merged firm, on the other hand, may have the ability to prevent Company C from
successfully entering the relevant market by refusing to supply Company C with any
active ingredient. In this case, Company C’s successful entry into the relevant market
may require Company C to produce the active ingredient as well. This two-level entry
may be more costly and riskier than entering the relevant market alone, and thus may
deter Company C from entering. Moreover, the merged firm may have an incentive to
refuse to supply Company C unless it is markedly more efficient or targeting additional
customer groups or markets.
The Agencies would also consider the effects on competition if the merged firm would
eliminate double marginalization by sourcing the active ingredient at cost rather than
paying a price that included a markup. The likely net effect on competition in the relevant
market would depend, in part, on the extent to which entry was likely absent the merger.
Example 5: Raising rivals’ costs of distribution
Situation: A distributor of components to customize trucks for different uses offers
competing liftgates for loading. Liftgates are supplied at a constant unit wholesale price.
The distributor buys a manufacturer of liftgates. The distributor has developed a strong
position in Region X based on offering superior support and developing close customer
relationships. Many customers consider other distributors to be inadequate substitutes for
the merged firm’s distribution of liftgates in Region X (the related product).
Discussion: The Agencies may consider whether the merger would harm competition in
the market for the manufacture of liftgates in Region X (a relevant market). Because
customers prefer the merged firm’s superior distribution service, the merged firm may be
able to disadvantage manufacturers of rival liftgates by setting higher retail prices for
their products. The profitability of such a strategy would depend on diversion to the
merged firm’s liftgates as well as sales lost to rival distributors.
A potential harm in this example is diminished competition between manufacturers of
liftgates (a relevant market upstream from the market for the distribution of liftgates).
The Agencies, however, may consider the impact on retail prices when evaluating the
effects on competition in the relevant market. The competitiveness of upstream
manufacturers depends, in part, on the derived demand from customers of the
downstream distributors, who choose among manufacturers’ products based on
downstream retail prices. Competition in the retail sale of liftgates may be harmed if the
merged firm raises retail prices for rival brands, even though rival manufacturers may
respond to the change in the merged firm’s incentives by setting lower, not higher,
wholesale prices. The Agencies would also evaluate the extent of the merged firm’s
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incentive to set a lower price for liftgates because of the elimination of double
marginalization.
Example 6: Merger of complements raising vertical issues
Situation: Manufacturers use batteries and motors when making electric scooters.
Electric scooter manufacturers use different batteries and motors based on their
production technologies. The two components are complements: manufacturers make
more scooters, and demand more of both components, when the price of either
component falls. All components are sold under contracts that specify a constant unit
price. The leading maker of motors for scooters merges with a manufacturer of batteries
for scooters.
Discussion: Motors and batteries are complementary inputs into the production of electric
scooters. Neither input is upstream nor downstream from the other in the supply chain.
The Agencies may investigate whether the merged firm would have the ability and
incentive to disadvantage rival manufacturers of batteries. For example, the merged firm
might do so by increasing the price of its motors (the related product) to its customers
(e.g., electric scooter manufacturers) that do not also buy the merged firm’s batteries. The
merged firm may also have an incentive to offer lower prices for batteries to its customers
that do buy both components from it. If the Agencies conclude that both countervailing
price effects are likely to be present post-merger, the Agencies will conduct a balancing
of the effects to determine the net effect on the prices customers will likely pay.
The Agencies may also use an analysis similar to the above to investigate whether the
merged firm would have the ability and incentive to disadvantage rival manufacturers of
motors (in an additional relevant market) by increasing the price of batteries (the related
product) to its customers that do not also buy the merged firm’s motors.
Example 7: Diagonal merger
Situation: An electronics firm develops a component that enhances the wireless capability
of low-end laptop computers. This component intensifies competition between low-end
laptop computers that incorporate the component as an input and high-end laptop
computers that already provide premium wireless capabilities without the
component. The largest manufacturer of high-end laptop computers with premium
wireless capability acquires this electronics firm. The acquisition neither expands nor
improves the functionality that the acquiring firm can provide. The acquired technology
is not compatible with the acquiring firm’s products, and redesigning its products to
incorporate the acquired technology would neither lower its marginal costs nor improve
the wireless capabilities of its laptops.
Discussion: The Agencies may investigate whether the merged firm would have the
ability and incentive to reduce competition in the market for laptop computers (a relevant
market) by increasing the price, degrading the quality, or reducing the availability of the
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component providing wireless capability (the related product). The incompatibility
between the technologies of the merging firms strongly suggests that this merger is
unlikely to generate any benefits due to the elimination of double marginalization.
b. Access to Competitively Sensitive Information
In a vertical merger, the transaction may give the combined firm access to and control of sensitive
business information about its upstream or downstream rivals that was unavailable to it before the
merger. For example, a downstream rival to the merged firm may have been a premerger customer
of the upstream firm. Post-merger, the downstream component of the merged firm could now have
access to its rival’s sensitive business information. In some circumstances, the merged firm can
use access to a rival’s competitively sensitive information to moderate its competitive response to
its rival’s competitive actions. For example, it may preempt or react quickly to a rival’s
procompetitive business actions. Under such conditions, rivals may see less competitive value in
taking procompetitive actions. Relatedly, rivals may refrain from doing business with the merged
firm rather than risk that the merged firm would use their competitively sensitive business
information as described above. They may become less effective competitors if they must rely on
less preferred trading partners, or if they pay higher prices because they have fewer competing
options.
5. COORDINATED EFFECTS
In some cases, a vertical merger may diminish competition by enabling or encouraging postmerger coordinated interaction among firms in the relevant market that harms customers. Section
7 of the Horizontal Merger Guidelines describes how the Agencies evaluate coordinated effects.
In particular, Section 7.1 notes that the Agencies are more likely to challenge a merger on the basis
of coordinated effects when the relevant market shows signs of vulnerability to coordinated
conduct, and the Agencies have a credible basis on which to conclude that the merger may enhance
that vulnerability. Section 7.2 sets forth evidence relevant to evaluating whether a market is
vulnerable to coordination. The theories of harm discussed in the Horizontal Merger Guidelines,
as well as those discussed below, are not exhaustive, but rather are illustrations of the manner in
which a merger may lessen competition due to coordinated effects.
A vertical merger may enhance the market’s vulnerability to coordination by eliminating or
hindering a maverick firm that otherwise plays or would play an important role in preventing or
limiting anticompetitive coordination in the relevant market. For example, the merged firm could
use its control over a related product or service to harm the ability of a non-merging maverick to
compete in the relevant market, thereby increasing the likelihood of coordinated interaction among
the merged firm and rivals participating in that market.
Coordinated effects may also arise in other ways, including when changes in market structure or
the merged firm’s access to confidential information facilitate (a) reaching a tacit agreement
among market participants, (b) detecting cheating on such an agreement, or (c) punishing cheating
firms.
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Example 8: Vertical merger raising coordinated effects issues
Situation: A merger combines a manufacturer of components and a maker of final
products.
Discussion: Where the component manufacturer supplies rival makers of final products,
it will have information on the rival’s volume of final product, and thus will be better able
to detect cheating on a tacit agreement to limit the output of final products. As a result,
the merger may make an agreement to limit supply more effective.
Some effects of a vertical merger may make the market less vulnerable to coordination. For
example, a vertical merger’s elimination of double marginalization (see Section 6) may increase
the merged firm’s incentive to cheat on a tacit agreement, thereby reducing the risk of coordinated
effects.
6. PROCOMPETITIVE EFFECTS
Vertical mergers combine complementary economic functions and eliminate contracting frictions,
and therefore have the capacity to create a range of potentially cognizable efficiencies that benefit
competition and consumers. Vertical mergers combine complementary assets, including those
used at different levels in the supply chain, to make a final product. A single firm able to coordinate
how these assets are used may be able to streamline production, inventory management, or
distribution. It may also be able to create innovative products in ways that would not likely be
achieved through arm’s-length contracts.
The Agencies evaluate efficiency claims by the parties using the approach set forth in Section 10
of the Horizontal Merger Guidelines, as elaborated here. Cognizable efficiencies are mergerspecific efficiencies that have been verified and do not arise from anticompetitive reductions in
output or service. The Agencies do not challenge a merger if cognizable efficiencies are of a
character and magnitude such that the merger is unlikely to be anticompetitive in any relevant
market.6
Due to the elimination of double marginalization, mergers of vertically related firms will often
result in the merged firm’s incurring lower costs for the upstream input than the downstream firm
would have paid absent the merger. This is because the merged firm will have access to the
upstream input at cost, whereas often the downstream firm would have paid a price that included
a markup. The elimination of double marginalization is not a production, research and
development, or procurement efficiency; it arises directly from the alignment of economic
incentives between the merging firms. Since the same source drives any incentive to foreclose or
raise rivals’ costs, the evidence needed to assess those competitive harms overlaps substantially
with that needed to evaluate the procompetitive benefits likely to result from the elimination of
double marginalization.
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The Agencies in their prosecutorial discretion may also consider efficiencies that are not strictly in the
relevant market, using the principles set out in footnote 14 of the Horizontal Merger Guidelines.
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Mergers of firms that make complementary products can lead to a pricing efficiency analogous to
the elimination of double marginalization. Absent the merger, the merging parties would set the
price for each complement without regard to the impact of lower prices for one on demand for the
other. If the two merge, the merged firm has an incentive to set prices that maximize the profits of
the firm as a whole, which may result in lower prices for each component. Any incentive to offer
lower prices may be more pronounced if the merged firm can target lower prices at customers that
buy both components from it.
While it is incumbent upon the merging firms to provide substantiation for claims that they will
benefit from the elimination of double marginalization, the Agencies may independently attempt
to quantify its effect based on all available evidence, including the evidence they develop to assess
the potential for foreclosure or raising rivals’ costs. In verifying the elimination of double
marginalization, the agencies typically examine the likely cost saving to the merged firm from
self-supplying inputs that would have been purchased from independent suppliers absent the
merger. Creditable quantifications of the elimination of double marginalization are generally of
similar precision and reliability to the Agencies’ quantifications of likely foreclosure, raising
rivals’ costs, or other competitive effects.
In assessing the merger-specificity of the elimination of double marginalization, the Agencies
typically examine whether it would likely be less costly for the merged firm to self-supply inputs
following the merger than for the downstream firm to purchase them from one or more
independent firms absent the merger. The merging parties’ evidence about existing contracting
practices is often the best evidence of the price the downstream firm would likely pay for inputs
absent the merger. The Agencies also consider other evidence, such as contracts between similarly
situated firms in the same industry and contracting efforts considered by the merging firms. The
Agencies do not, however, reject the merger specificity of the elimination of double
marginalization solely because it could theoretically be achieved but for the merger, if such
practices are not reflected in documentary evidence. The Agencies will generally take the same
approach to evaluate the likely contractual arrangements absent the transaction as the one they use
when evaluating raising rivals’ costs or foreclosure.
The Agencies’ assessment of the effects of the elimination of double marginalization on
competition in the relevant markets relative to unilateral and coordinated effects is described
further in Sections 4 and 5.
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