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Reputation

"The WFW construction
team is unique because of
the service it provides with
the client and professional
care it delivers."
Legal 500 UK, 2021
"WFW has a strong oil, gas
and renewables practice based
on the firm’s extensive finance
practice and has built a small
but formidable construction
disputes team over the past
five years."
Legal 500 UK, 2021
"They are talented and hardworking lawyers who are
very successful."
Chambers UK, 2021
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"They have a respected
contentious and construction
practice in a wide range of
sectors including transport
and energy."
Chambers UK, 2021

"The firm also has a highly
rated practice in
construction and
engineering disputes."
Legal 500 UK, 2021

"They have notable
experience advising on the
construction and
engineering aspects of
renewable energy projects."
Chambers UK, 2020

“The team invariably
provides astute and timely
advice centred upon
commercial common sense."
Legal 500 UK, 2021
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ADJUDICATION ENFORCEMENT –
THE LATEST DEVELOPMENTS YOU NEED TO KNOW
RYLAND ASH, PARTNER, DISPUTE RESOLUTION GROUP

Adjudication Enforcement
The Presumption of Enforceability
• There is a presumption that an
adjudicator’s decision will be enforced.
• Section 108(3) Housing Grants,
Construction and Regeneration Act 1996
(the "Construction Act") provides that
"the decision of the adjudicator is
binding until the dispute is finally
determined by legal proceedings, by
arbitration … or by agreement".
• Subject to limited exceptions:
– Fraud
– Breach of Natural Justice
– Without or in excess of adjudicator’s
decision
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Adjudication Enforcement
How do Adjudication Enforcements Work?
• Proceedings to enforce an adjudicator’s decision are normally brought in the Technology
and Construction Court ("TCC") following the procedure set out at section 9 of the TCC
Guide.
• The claim is typically made under Part 8 of the Civil Procedure Rules ("CPR"), and seeks
summary judgment under CPR 24.
• The TCC Guide says that the court will hear enforcement applications within 28 days of
the claim. In our experience there is currently a 6-week lead time.

• The TCC has adopted a ‘business as usual approach’ during the [Covid-19 Pandemic].
• The TCC expects parties to take reasonable steps to ensure that adjudications can
proceed in line with any lockdown restrictions in force - MillChris Developments Ltd v
Waters [2020] 4 WLUK 45
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Adjudication Enforcement
Recent Cases - 1
Quadro Services Ltd v FP McCann Ltd [2021] 4 WLUK 175
• Sub-contract to construct university buildings, however disputes led to the defendant terminating
the contract.
• The adjudicator decided that termination constituted a repudiatory breach.

• The defendant initiated Part 7 proceedings to challenge the decision, the claimant initiated Part 8
proceedings. The defendant sought a stay and for judgment to be paid into the court.
• The TCC considered whether a stay of execution is available where a claimant may be unable to repay an adjudicator’s award:
– Presumption that the successful party should not be kept out of its money.
– A stay is not appropriate where financial difficulties are due to a defendant’s failure to pay.
– The burden is on the defendant to demonstrate the claimant’s financial standing.
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Adjudication Enforcement
Recent Cases - 2
Global Switch Estates Ltd 1 v Sudlows Ltd [2020] EWHC 3314 (TCC)
• The parties entered into a JCT Design and Build 2011 contract to upgrade GSEL’s data centre in East
London. The project overran and there were a series of adjudications, including Adjudication 4, a
true value assessment of an interim application ("IA27").
• The Adjudicator agreed with the Employer’s notice of adjudication which sought to exclude certain
items from dispute.
• The TCC refused to enforce the Adjudicator’s decision on the basis that it breached natural justice.
O’Farrell J [paragraph 50]:
"ii) A responding party is not entitled to widen the scope of the adjudication by adding further disputes arising out
of the underlying contract (without the consent of the other party). It is, of course, open to a responding party to
commence separate adjudication proceedings in respect of other disputed matters.
iii) A responding party is entitled to raise any defences it considers properly arguable to rebut the claim made by
the referring party. By so doing, the responding party is not widening the scope of the adjudication; it is engaging
with and responding to the issues within the scope of the adjudication."
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Adjudication Enforcement
Recent Cases - 3
Motacus Constructions Ltd v Paolo Castelli SpA [2021] EWHC 356 (TCC)
• The TCC was invited to consider whether an English court could enforce an adjudicator’s decision.
• Clause 19 of the contract stated:
"This Agreement shall be governed by and construed in accordance with the laws of Italy.

All disputes between the parties as to the validity, execution, performance, interpretation or termination of this
Agreement will be submitted to the exclusive jurisdiction of the Courts of Paris, France, in accordance with the
aforementioned laws.“

• The contractor argued that two exceptions under the Hague Convention applied, and founded the
TCC’s jurisdiction:
– Article 6(c), where "giving effect to the [exclusive jurisdiction clause] would lead to a manifest
injustice or would be contrary to public policy"; and
– Article 7: in the case of "interim measures of protection".
• This decision highlights the importance to the parties of a construction contract of understanding
the adjudication regime.
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Adjudication Enforcement
Recent Cases – 4
Aqua Leisure International Ltd v Benchmark Leisure Ltd [2020] EWHC 3511 (TCC)
• Benchmark engaged Aqua as a sub-contractor on the development of a waterpark.
• Following completion, Benchmark failed to pay sums to due Aqua and Aqua obtained an
adjudication award for (i) sums due and (ii) legal costs.

• The parties entered into a draft agreement expressed to be "without prejudice save as to contract".
• Benchmark did not make the final interim payment.
• The TCC considered:
a) whether the agreement was no longer binding; and
b) whether the decision to award costs was no longer valid (following a subsequent TCC decision).
• The Courts are reluctant to consider that agreements expressed as ‘subject to contract’ have been
superseded.
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HYBRID CONSTRUCTION CONTRACTS AND THE CONSTRUCTION ACT:
WHAT ARE THEY AND IS YOUR CONTRACT COMPLIANT?
ALEXANDER CRESWICK, SENIOR ASSOCIATE, DISPUTE RESOLUTION GROUP

Hybrid Construction Contracts
The Construction Act
• The Housing Grants, Construction and Regeneration Act 1996 (as amended)
• Construction Contracts within its scope:

– Parties have a right to adjudicate at any time
– Payment provisions must comply with requirements of the Construction Act
• The definition of ‘construction contract’ and ‘construction operations’ creates a
two limb test:
– Does the agreement relate to ‘construction operations’?
– Are the operations expressly excluded from the Construction Act?
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Hybrid Construction Contracts
What are they?
• Section 104(5) of the Construction Act: “Where an agreement relates to
construction operations and other matters, this Part applies to it only so far as it
relates to construction operations”

• Hybrid contracts: include both works that are in and out of the scope of the
Construction Act
• Common example:
– Energy generation plants
– Components for offshore projects
– Offsite design and fabrication of components forming EPC works
– Enabling and civils works
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Hybrid Construction Contracts
Is your contract compliant?
• Adjudication – if your contract doesn’t comply with the Construction Act, the Scheme
applies
• Payment provisions – if your contract is deficient the relevant provisions of the Scheme
will plug the gaps
• C Spencer Limited v MW High Tech Projects UK Limited
– TCC – [2019] EWHC 2547 (TCC)
– Court of Appeal – [2020] EWCA Civ 331

• Key Aim: Avoid uncertainty – uncertainty fosters disputes
– Hybrid Adjudication Clauses
– Universally compliant payment clauses
• Need for reform?
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On Site: Legal Briefing

WHO PAYS WHEN WORKS ARE
DISRUPTED: 7 POINTS TO CONSIDER

Daniel Miles
MSC MRICS MCIARB

1.

Disruption is NOT prolongation for labour It needs to reflect a loss of productivity

Disruption is NOT prolongation
for labour - It needs to reflect a
loss of productivity

1.

2.

Just because you wrote it in your tender
does not mean you could have achieved it

3.

De-globalisation is a good thing.

4.

Just because you were disrupted does
not mean its the Employer's fault

5.

Your daywork schedule
is not your cost

6. Don't forget the ripple effect
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7.

What to do if your periods of under productivity
are followed by over productivity?

Daniel Miles
MSC MRICS MCIARB

dan.miles@aquilaforensics.com
+44 (0) 77 5191 4607

www.aquilaforensics.com

Thank you.
https://www.linkedin.com/company/aquila-forensics

@AquilaForensics

HOW NOT TO CARRY OUT A CONSTRUCTION PROJECT
BARRY HEMBLING, PARTNER, REAL ESTATE GROUP

Introduction
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• Design Risks
• Procurement
• Contract Negotiations

• Contract Administration

Design Risks
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Variations
Why do variations occur?
• poor planning: where the procurement
process doesn’t allow enough time upfront
such as for stakeholder engagement or
design development.
• an ambiguous specification – may be
looked upon by a potential tenderer as full
of risks and challenges.
• a lack of clarity about responsibilities for
activities and expenses.
Design problems are best managed in the
preconstruction planning phase when the
owner, designers, and contractors can align
and manage risks more closely.
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Procurement
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Procurement: 1
Advantages of Two Stage Tendering

Disadvantages of Two Stage Tendering

Early involvement of the contractor can
Could still be a lack of price certainty at the
enable the scope to be defined and
end of the second stage
tailored for the benefit of the project
Risk that contractors may not remain
Early contractor involvement can assist in focussed through the second stage of the
resolving complex issues such as phasing, tendering process which may not result in
methodology and buildability
the most advantageous tenders in terms of
costs and time

The contractor could make an early start Second stage negotiations with the
before the design of the works if fully preferred contractor risk becoming difficult
complete.
and protracted.
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Procurement: 2
Procurement considerations:
• What information is available to ensure the
best tender returns from the market.
• Choose the right procurement strategy
taking account of the available information
and the client’s time and cost requirements.
• Remember time costs money.
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Contract Negotiations
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Contracts

Balfour Beatty Regional Construction Limited v Van Elle Limited [2021] EWHC 794 (TCC)

Slide 34
© Watson Farley & Williams 2021

Contract Administration
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Contract Administration: 1
Contract administration considerations:
• Most construction disputes arise during the contract
administration stage of the project but the roots of the
problem may well go back to the early stages of the
project.
• A failure to make interim awards on extensions of time
and compensation is the top ranked common cause of
disputes within the United Kingdom industry.
• Over 75% of survey respondents said a contract
administrator’s conduct was always or very often at the
heart of how a dispute crystallized.
• At the heart of a dispute crystallizing is said to have
been a lack of understanding of the procedural aspects
of the contract.
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Contract Administration: 2
Key points to consider:
• Familiarise yourself with contract – don’t put in drawer
and forget about it.

• Contract administrators should take care to ensure that
contracts are properly administered.
• Awards of time or money should be certified if due.

• Ensure that appropriate notices are in place.
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Summary and Conclusion

• Identification: Work with stakeholders to identify what potentially could go wrong with a
project.
• Assessment: Assess risks based on the impact to the job if the risk occurs.
• Mitigation: Develop plans to minimise risks so they are less likely to happen.
• Monitoring: Continue to assess current and future risks on an ongoing basis.
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Q&A
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