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Agenda
• Overview of shareholder proposals in 2020
•

Spotlight a few investor voting trends and areas of focus

• Outline updates to proxy advisor voting policies
• Discuss institutional investor’s perspective and priorities of ESG
•

BlackRock, State Street and Vanguard

• Specific look at ESG principles at Janus Henderson
•

Overview of ESG principles; sustainability story and headwinds and tailwinds

• Examine investor focus on human capital management (HCM)
• Analyze proxy advisor updates of Say-on-Pay and equity plans policies
• SEC regulatory and proxy season updates
•

Virtual annual meetings; managing legal risks of ESG disclosures and future areas of SEC focus
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Shareholder Proposals and
Investor Voting Trends
Zally Ahmadi
Director Corp. Governance and Executive Compensation
D.F. King & Co. Inc.

Proposals and Support Holding Steady, Slight
Increase In Proposals Being Voted On
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Slightly Fewer Proposals Submitted, Continued Strong Support.
In 2020, 59% of proposals went to a vote, slightly up from 2019 (54%), due in part to:
•
an increased number of governance-related proposals, for which withdrawals are less common;
•
decreasing withdrawal rates for social and environmental proposals; and
•
an increase in the sophistication of the proposals, resulting in fewer being omitted.
Approximately 15% of proposals were withdrawn in 2020, vs 26% in 2019 and 20% in 2018.
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Proposals Submitted vs Voted on, by Type
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2020 saw a resurgence in governance proposals – more were voted on and certain topics are receiving heightened investor interest
(e.g., independent chair). ‘Gadfly’ proponents may increase efforts going forward with the ease of physical requirements that virtual
meetings offer.
Social proposals continue to have a strong presence – almost half went to a vote, and many topics saw significant spikes in
shareholder support (EEO reporting, board diversity).
Although there was a slight decrease in submissions for environmental proposals, six received majority support in 2020,
whereas none did in 2019 – this follows a number of high profile investors placing heightened priorities on companies providing disclosure
of environmental initiatives.
© 2021 Greenberg Traurig, LLP

6

Shareholder Proposals Submitted in 2020
Proposals Submitted Jan. 1, 2020 – June 15, 2020
(Russell 3000)
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Shareholder Proposals Voted on in 2020
Proposals Voted on Jan. 1, 2020 – June 15, 2020
(Russell 3000)
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Corporate Governance Proposals in 2020
Submitted vs. Passed
Jan. 1, 2020 – June 15, 2020 (Russell 3000)
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• Written Consent proposals became the most common governance proposal submitted in 2020, increasing by approximately 50% from
2019.
• There was an increase in proposals to lower the ownership threshold to call a special meeting (42 vs 28 in 2019).
• There was a decrease in proposals to require a majority vote for the election of directors (13 vs 29 in 2019).
• Other proposals that passed: Declassify the board (6); allow for removal of directors (1); repeal specific charter amendments (1).
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Spotlight: Governance Issues


Independent
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Reduce
Threshold to
Call a Special
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Investors view strong, independent board leadership as critical to effective board oversight and
accountability to shareholders. An independent lead director can be an acceptable alternative, but investors
increasingly prefer an independent board chair.
Prolific since the mid- 2000s, but average support in the range of 29% to 32% since 2012.
From 2014-2019, only one proposal passed, but two proposals passed in 2020.
 11 proposals received support in excess of 40% in 2020 vs. four proposals in 2019.
COVID-19 may have fueled shareholders' focus on improving board oversight, effectiveness and independence by requiring
an independent chair. Overall average support was 34% in 2020.
Shareholders’ ability to call special meetings is broadly considered to be a fundamental right, but there is
less consensus as to the specific ownership threshold that should be required.
Proposals saw an increase similar to the 2018 proxy season, with 40 such proposals going to a vote in 2020. The
Chevedden Group submitted at least 33 of these.
Continued high average support (42%)
The threshold percentage is often a determining factor as to whether these proposals pass. Of the six
proposals that received majority support, three sought to reduce the threshold from 25% to 10%.

© 2021 Greenberg Traurig, LLP
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Spotlight: Governance Issues cont.



Right to Act by
Written
Consent





56 went to a vote in 2020, compared to 34 in 2019.
Average support continued downward trend from high of 45% in 2017 to 35% in 2020.
Shareholders’ decisions to support proposals demanding a right to act by written consent are often
influenced by whether shareholders have an existing right to call a special meeting at an acceptable
threshold (generally ranging from 10% to 25% depending on the investor).
For the two proposals that passed, one was at a company that did not provide shareholders with the right to call a special
meeting and one was at a company that provided the right at a 35% threshold.

© 2021 Greenberg Traurig, LLP
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Social Proposals in 2020
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The number of social proposals submitted decreased slightly from 2019, about half went to a vote.

•
•
•

Political contributions and lobbying proposals continue to take the lead in terms of submissions, and an increasing number are
passing – five this year compared to three last year.
Proposal submissions lowered slightly to 258 this year (2019:214), with almost half making it onto ballots – similar to what we saw in 2019.
Significant jumps in shareholder support were recorded for proposals requesting EEO-1 reporting (52.6% vs 38.6% in 2019) and board
diversity (32.5% vs 13.3% in 2019).

© 2021 Greenberg Traurig, LLP
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Spotlight: Diversity
Workforce
Diversity

Board Diversity

• Increase in EEO proposals submitted (17 vs.14) and average level of support (52.6% vs. 38.6% in 2019);
• Four passed (report on diversity w/EEOC categories (3), report assessing diversity and inclusion efforts (1)).
• NYC Comptroller sent letters to CEOs of 67 S&P 100 companies that had made statements in support of racial equality and diversity asking them to:
(i) adopt a policy to publicly disclose their annual Consolidated EEO-1 Reports, which reflect the race, ethnicity and gender of their employees, with
oversight to be provided by independent members of the board, and (ii) commit in writing by August 30, 2020 to publicly disclose their EEO-1 Report
when they submit their next Report in 2021.
• If companies are unresponsive, the NYC Comptroller may submit shareholder proposals or factor such unresponsiveness into voting
decisions for director nominees at the company’s next annual meeting.

• Surge in Support, which may be due to increased focus and strengthened position of institutional investors and proxy advisory firms.
• Two proposals passed in 2020, compared to none in 2019.
• CA mandate: public companies with PEO in CA must have at least one director from an underrepresented community based on ethnicity and sexual
orientation by December 31, 2021, more by December 31, 2022.
Sent letters to 56 S&P 500 companies requesting they adopt a diversity search policy requiring initial list of management-supported director nominees and
CEO candidates to include qualified female and racially/ ethnically diverse candidates from non-traditional fields (ex. government, academia and not-forprofit sector).

NYC
Comptroller:
“Rooney Rule”

“Rooney Rule” Shareholder Proposals:
• Submitted shareholder proposals to 17 of 56 targeted companies in 2020.
• Negotiated settlements with 14 (or 82.4%) of those companies, in each case, after the company agreed to adopt and disclose a compliant board and CEO
diversity search policy.
• Of the three companies where the proposal went to a vote, one received majority support (53% support). The other two proposals received 24% and 12%,
respectively.

© 2021 Greenberg Traurig, LLP
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HCM Proposals Strong in 2020
•
•

Human Capital Management (HCM) proposals remained strong in 2020.
➢ Driven in part by an increased focus on workplace diversity and equality, as well as growing awareness
that human capital can be an important driver of business success.
HCM-related proposals included:
➢ Employment Diversity/EEO Reporting: 17 (94%) went to a vote in 2020 vs. 14 (82%) in 2019.
Support significantly increased (52.6% vs. 38% in 2019).
▪ Four passed (three to report on diversity along EEOC categories, one requesting a report assessing
the company’s diversity and inclusion efforts).
➢ Gender/Racial Pay Gap: 12 (92%) went to a vote in 2020, vs. 14 (54%) in 2019. However, support
decreased (12.9% vs. 21.7% in 2019) likely due to inclusion of race as a category (ISS recommended in
favor of only three proposals due to concerns about how a racial pay gap ratio would be calculated vs
recommended in favor for 13 of the 2019 pay gap proposals.)
▪ None passed.
➢ Sexual Harassment/Gender Identity and Sexual Orientation Discrimination: 10 proposals
submitted this year (vs 9 in 2019), with 4 voted on, including one that received 32% support.
▪ None passed.
© 2021 Greenberg Traurig, LLP
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Human Capital Maintains Center Stage in ESG
Evolution
Investor Views of
Human Capital

Rulemaking Petition
Submitted to SEC
SEC Takes Note

• HCM is one of top institutional investor priorities. For example, BlackRock
identified human capital management as one of its engagement priorities.
HCM is also an integral part of ESG disclosure frameworks, including SASB.

• In a petition for rulemaking, the Human Capital Management Coalition, a
group of 25 institutional investors, asked the SEC to adopt rules requiring
issuers to disclose information about their human capital.”
• In August 2020, the SEC adopted amendments to Item 101 of Reg S-K to
include HCM disclosure requirements, noting that human capital can be
an important driver of performance for many companies.

Chairman Jay Clayton: “Turning to human capital, I believe that the strength of our economy and many of our public
companies is due, in significant and increasing part, to human capital, and for some of those companies human capital
is a mission-critical asset. Disclosure should focus on the material information that a reasonable investor needs to make
informed investment and voting decisions.”

© 2021 Greenberg Traurig, LLP
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Environmental Proposals in 2020
Submitted vs. Voted on, Average Support
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Number of proposals decreased slightly (84 vs 100 in 2019), but six received majority support, compared to none in 2019.
Requests for Climate Change Reporting: top environmental proposal submitted, most passed. Excluding anti-climate proposals, support increased from 30%
in 2019 to 31.9% in 2020.
• 14 went to a vote, with three passing. Two additional passing proposals included climate-related elements
• Nearly 40 environmentally-focused proposals were withdrawn, presumably after negotiations with the company.
Other Passing Proposals: 1 on report on sustainability, 1 on GHG reporting, 1 asking for a report on the risks of Gulf Coast Petrochemical Investments.
Continued “Anti-ESG” Proposals: but all received only single-digit support.
© 2021 Greenberg Traurig, LLP
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Spotlight: Climate Change
•

Climate Action 100+ is an initiative aimed at ensuring the world’s largest corporate GHG emitters take necessary
action on climate change. The companies include 100 ‘systemically important emitters’, and is backed by more than 360
investors with more than $34 trillion in assets under management.

•

Business Roundtable called on “businesses and governments around the world to work together to limit global
temperature rise this century to well below 2 degrees Celsius above pre-industrial levels, consistent with the goals of the
Paris Agreement.”

•

The Oil and Gas Climate Initiative (OGCI), a group that includes some of the largest oil & gas companies in the
world, announced a target to reduce the collective average carbon intensity of member companies’ aggregated upstream
oil and gas operations by 2025.

•

BlackRock and Vanguard have disclosed voting decisions in favor of climate change resolutions at companies where
they have concerns around the company’s management of climate risk.

•

Environmental Disclosure: 29% of Fortune 50 companies increased their environmental disclosure from 2019.
Nearly all (94%) included environmental disclosure in their 2020 Form 10-K and/or proxy statement, and 42 filings
included quantitative metrics (up from 32 in 2019), such as information on GHG emissions reductions and renewable
energy use.

© 2021 Greenberg Traurig, LLP
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Shareholder Engagement*
SUMMER

FALL

Review shareowner votes from most recent annual
meeting and current trends in global governance.

Conduct face-to-face meetings with largest
investors to assess which governance and
compensation practices are a priority.

SPRING

WINTER

Conduct follow-up conversations with largest
investors to address important annual meeting issues.

Review feedback from fall meetings with Board and
use it to enhance proxy disclosures and make
appropriate governance and compensation changes.

ANNUAL SHAREOWNERS MEETING
*For calendar year-end companies

© 2021 Greenberg Traurig, LLP

18

ISS Policy Updates 2021
Board Diversity, Race and Ethnicity:
• For companies in the Russell 3000, or S&P 1500 index, highlight boards with no apparent racial and/or ethnic diversity.
• For companies in the Russell 3000 or S&P 1500 index, effective for meetings on or after Feb. 1, 2022, generally vote against or withhold from the
chair of the nominating committee (or other directors on a case-by-case basis) where the board has no apparent racially or ethnically diverse
members. Mitigating factors include the presence of a racial and/or ethnic minority on the board at the preceding annual meeting and a firm
commitment to appoint at least one racial and/or ethnic diverse member.
Director Accountability: ISS policies globally will explicitly note that significant risk oversight failures related to environmental and social
concerns may, on a case-by-case basis, trigger vote recommendations against board members.

Shareholder Litigation Rights:
• Federal Forum Selection Provisions
• Generally vote for federal forum selection provisions in the charter or bylaws that specify "the district courts of the United States" as the
exclusive forum for federal securities law matters.
• Vote against provisions that restrict the forum to a particular federal district court. Unilateral adoption of such a provision will generally be
considered a one-time failure under the Unilateral Bylaw/Charter Amendments policy.
• Exclusive Forum Provisions for State Law Matters
• Generally vote for charter or bylaw provisions that specify Delaware, or the Delaware Court of Chancery, as the exclusive forum for corporate
law matters for Delaware corporations, in the absence of serious concerns about corporate governance or board responsiveness to
shareholders.
• For states other than Delaware, vote case-by-case on exclusive forum provisions.

© 2021 Greenberg Traurig, LLP
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Glass Lewis Policy Updates 2021 (Primary
Amendments)
Board Gender Diversity:
Beginning 2021, GL will highlight concerns at boards with fewer than two female directors. In 2022 GL will generally recommend against the
nominating committee chair of a board with fewer than two female directors. If a board consists of six or fewer directors, GL’s existing policy
requiring only one female director will apply.
Disclosure of Racial Diversity and Skillsets:
Beginning with the 2021 proxy season, GL’s reports for companies in the S&P 500 will include an assessment of company disclosure in the proxy
statement relating to board diversity, skills and the director nomination process. GL will reflect how a company’s proxy statement presents: (i) the
board’s current percentage of racial/ethnic diversity; (ii) whether the board’s definition of diversity explicitly includes gender and/or
race/ethnicity; (iii) whether the board has adopted a policy requiring women and minorities to be included in the initial pool of candidates when
selecting new director nominees (the ‘Rooney Rule’); and (iv) board skills disclosure.
Board Tenure:
GL will note as a potential concern instances where the average tenure of non-executive directors is 10 years or more and no new independent
directors have joined the board in the past five years. Vote recommendations will not be made based on these concerns on a standalone basis.
Environmental & Risk Oversight:
Beginning in 2021, GL will note as a concern when boards of companies in the S&P 500 do not provide clear disclosure concerning the board-level
oversight of environmental and/or social issues. Beginning with shareholder meetings after January 1, 2022, GL will generally recommend against
the governance chair of a company in the S&P 500 who fails to provide explicit disclosure concerning the board’s role in overseeing these issues.
© 2021 Greenberg Traurig, LLP
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Typical ISS Recommendations Against Directors
• Lack of Response to Shareholder Concerns
• Compensation Issues (including lack of responsiveness to low say-on-pay vote)

• Poor Meeting Attendance
• Unilateral board action that reduces shareholder rights (ex. limiting shareholders’ rights to amend the bylaws, adopting a
fee-shifting bylaw, amending the company’s charter to effect a reverse stock split, adopting a classified board structure
and increasing the percent threshold to call a special meeting)
• Overboarding

• IPO Company with adverse provisions
• Lack of independence

• Absence of nominating committee
• Failure of risk oversight

© 2021 Greenberg Traurig, LLP
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Tighter Overboarding Policies Leads to Increase
in Director Opposition Levels
Significant opposition to directors of Russell 3000 companies increased to its highest level since 2011, due in part to new
or stricter overboarding policies of some institutional investors.
•

Public company executives on more than two boards were particularly hard hit, and a number of directors saw their support drop 25% or
more on a year-over-year basis.

•

Directors who received a negative recommendation from ISS based on overboarding averaged 70% support due to investor alignment
with ISS, however, none received less than 50% support.

ISS: Generally recommend against/withhold from directors who (i) sit on more than five boards; or (ii) are CEOs of public companies who sit on the
boards of more than two other companies (withhold only at their outside boards).

Glass Lewis: Generally recommend against a director who serves as an executive officer of any public company while serving on more than two
public company boards and any other director who serves on more than five boards.
BlackRock: CEO can sit on one outside board (total of two); Other directors can sit on three outside boards (total of four).
Vanguard: A named executive officer can sit on one outside board (total of two). Other directors can sit on four boards. *(This change was effective
as of April 1, 2019, so many of the affected directors and companies did not to have adequate time to address this issue for the current proxy season).
State Street: CEO can sit on one outside board (total of two). Other directors can sit on four boards (or three for board chairs or lead directors.

© 2021 Greenberg Traurig, LLP

22

An Institutional Investor’s
Perspective of ESG
Robert Main
Managing Partner & COO
Sustainable Governance Partners
.

Institutional Investors: Embracing ESG
Institutional investors, both passive and active, are moving quickly to address ESG in their investment programs. Firms are devoting
significant resources to their ESG capabilities, signaling that the ESG mega trend is enduring.

Using their voices and voting
• Asset managers are publicly stating their rising ESG expectations of their portfolio companies and will back it up with votes in 2021
• BlackRock and LGIMA have made some of the strongest statements

Enhancing their analytics
• Portfolio managers and proxy teams are deepening their ESG analysis through third-party ratings and data providers. Some are building
their own internal ratings systems:
• T. Rowe Price – Responsible Investing Indicator Model (RIIM)
• SSGA – R Factor™
• Many investment teams are staffing up with ESG-focused analysts, allowing them to go deeper on ESG issues.

Supporting industry efforts
• Investor support for the Sustainability Accounting Standards Board (SASB) industry-specific disclosure standards continues to grow
with $50T+ AUM in investor support.
• Institutional investors are joining what were once considered niche ESG-focused initiatives
• BlackRock and SSGA joined Climate Action 100+
© 2021 Greenberg Traurig, LLP
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Big Three: A Pivotal Year Ahead
Under mounting scrutiny from its own stakeholders, Blackrock, SSGA, & Vanguard have changed leadership, evolved policy to address
relevant ESG topics and taken steps towards greater transparency of stewardship activities.

Leadership
• Each firm changed its Stewardship leader in 2020 and has made other notable team changes
• The new leaders have deeper international and public policy experience — that may portend a continued evolution in ESG priorities

Policy & Disclosure
• The investor focus at the Big Three is increasingly focused on financially relevant E&S topics
• It is now table stakes for large-cap companies to have company specific, robust disclosure, ideally aligned with SASB.
• Expect the Big Three to continue to push harder on climate risk and DE&I and use multiple levers to drive change, including increased
support of shareholder proposals

Stewardship Transparency
• The Big Three are providing more transparency into their Stewardship practices than ever before
• Each firm has grown comfortable calling out ESG laggards by name, which is a dramatic shift from years past
• Expect the transparency arms race to continue with more frequent statements, updates, and reports

© 2021 Greenberg Traurig, LLP
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Recent updates make clear that Blackrock will hold companies to a higher standard on ESG issues in 2021. Broadly, we
expect the firm’s advocacy, engagement, and voting on ESG matters to rapidly pick-up steam.

2021 Priorities
• Board quality
• Climate change
• DE&I

Notable Policy Changes
• More willing to use the voting lever to bring about change; recently acknowledged that engagement has limits
in terms of impact
• “Refreshed” approach to evaluating E&S shareholder proposals; leading to support for almost 90% of ‘E’
proposals and over 20% of ‘S’ proposals since July 1
• Expect greater diversity disclosure for directors; voting action likely for laggards in 2022

Voting Implications
• Blackrock will ratchet up its voting and public pressure, particularly on climate and diversity. Expect Blackrock
to support financially relevant E&S shareholder proposals.
© 2021 Greenberg Traurig, LLP
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SSGA will continue to prioritize climate change and the lack of racial and ethnic diversity in 2021. Expect SSGA to use
its voice and its vote to hold executives and directors accountable if enhanced transparency and reporting does not
occur.

2021 Priorities
• Climate risk
• Racial and ethnic diversity

Notable Policy Changes
• R-Factor™ ratings will be an important analytical tool that drives engagement and voting activity
• For S&P 500 companies, lack of board racial/ethnic diversity disclosure may prompt votes against the Chair of
Nom/Gov committee; EEO-1 survey responses expected in 2021
• Will vote against S&P 500 company Nom/Gov committee chairs where there is not 1+ director from an
“underrepresented community” in 2022.

Voting Implications
• SSGA strives for consistency, while annually raising the bar on issues like climate and DE&I. Expect more
votes against directors and more support for E&S shareholder proposals.
© 2021 Greenberg Traurig, LLP
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Vanguard has not been as publicly vocal about sustainability issues as the other two members of the Big Three.
However, sustainability oversight has been a key priority of their engagements with companies, and companies should
expect Vanguard to continue to advocate for enhanced disclosure in line with SASB and TCFD.

2021 Priorities
• Sustainability oversight
• Board and workforce diversity
• Climate risk

Notable Policy Changes
• Publicly supported the goals of the Paris Climate Agreement and has become more vocally supportive of SASB
and& TCFD frameworks
• Case by case evaluation of companies that are board diversity laggards; directors may be held accountable
• More transparent in voting and engagement actions, including a willingness to call out companies by name in
reporting

Voting Implications
• Vanguard will likely remain supportive of company management and directors on most issues. However, we
expect to see an uptick in support for E&S shareholder proposals in 2021.
© 2021 Greenberg Traurig, LLP
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CLE CODE

ESG at Janus Henderson
Kelly Hagg
Global Head of Product Strategy and ESG for Distribution
Janus Henderson

Our Corporate ESG Principles
1. As investors, we strongly believe that ESG considerations are directly relevant to
investment outcomes. Our portfolio teams operate and are structured in ways that are best suited to
their asset classes. This means that ESG considerations are embedded in ways that are most
appropriate to the areas of the market in which they invest.
2. As a firm, ‘human’ considerations, related to our employees, our clients, the communities in which we
operate and the world-at-large, matter enormously to us. We seek to be honest, ethical, transparent and
caring in all that we do. We are also committed to evolving our approach in support of our
ESG principles.
3. As a global company with operations and activities across continents, we seek to be sensitive to different
cultures and values, along with compliance with local laws and regulations. We recognize that we
have responsibilities that cut across political and geographic boundaries.
“We believe there is a strong link between sustainability issues and the companies that will grow and succeed going forward.
This applies to us as an organisation and to the companies our investment teams actively engage with in their pursuit of longterm returns for our clients.”
Dick Weil, Chief Executive Officer

© 2021 Greenberg Traurig, LLP

Our Sustainability Story
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Headwinds and Tailwinds
Our corporate narrative and active investment philosophy
▪

We have a history of excellent employee programs,
diversity and inclusion, and retaining existing talent.

▪

How do we better articulate that both internally and
externally?

▪

Our active management philosophy and ESG investing
go hand-in-hand.

▪

How do we marry the two without constraining unique
investment processes?

▪

We are always growing and putting new corporate
programs into place.

▪

How can we ensure that our corporate ESG principles
are incorporated and aligned with global policy?

▪

As a global firm, we know the importance of regional
differences and following local regulation / code.

▪

When ESG means something different to each country
/ region, how can we continue to evolve an impactful
and consistent ESG story?

▪

We are preparing our product set for European
Taxonomy regulations.

▪

How do we ensure our decisions for our European
product line align with regulations in the US and/or
APAC that are not defined to date?

© 2021 Greenberg Traurig, LLP

HCM, Say-on-Pay and Equity
Plan Updates
Laura Wanlass
Partner and Corporate Governance Practice Leader
AON

Human Capital Management as an Integral part
of ESG – ‘S’ Factor
•

Human Capital Management (HCM) is the practice of investing in and developing employees to
enhance business value as part of a broader Environmental, Social, & Governance strategy, putting into
practice what companies have long said — their “employees are their most valuable asset”

•

This focus on transparency around employee metrics and company practices drives changes in disclosures,
practices, and governance on a wide range of human capital and diversity and inclusion (DE&I) topics

(ESG) Social Factors

Diversity

Consumer
Protection

Fair
Trade

Animal
Testing

Human
Rights

Human Capital Management (HCM)
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Health
Care

Working Conditions
(Living Wage, Harassment,
Physical Risks)

Child
Labor

Increased Investor and Regulator Focus on HCM
▪ The SEC now requires public companies to report on a quantitative and qualitative basis those material
factors driving and impacting human capital management
▪ Large investors expect companies and their boards to be able to articulate their human capital management strategy and
oversight in disclosure and through engagement
▪ As a result, there is an increased need to effectively communicate a holistic HCM strategy versus taking a transactional
and reactive approach

▪ As part of a cohesive HCM strategy, it’s critical to recruit diverse talent and then create and implement a strategy to
develop, include, and retain that talent
Human Capital Management Strategy
Attract
o
o
o

Recruiting and hiring strategy
Pre-hire assessment solutions
Competitive new-hire
compensation and incentive
programs

Retain

Develop

o
o
o
o

Performance management
Career pathways and opportunity
Succession planning
Employee training and development

Diversity, Equity, & Inclusion
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o
o
o
o

Wellness programs
Benefits/leave policies
Culture and inclusion
Equitable compensation

Phase 1: Reacting to HCM Disclosure Requirements
Get organized for the current year
disclosure (Trends)
▪

Information on employee demographics
(i.e., # employees, geography and
diversity) most prevalent of both
qualitative and quantitative disclosure

▪

On average, companies discussed five
categories in their disclosure

▪

The most commonly discussed categories
were disclosures based on employee
demographics, such as number and type of
employees (employee headcount was an
existing requirement for 10-K disclosure),
geography and diversity
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Phase 2: Track, Measure and Communicate
• Companies should begin to evaluate whether it is time to enhance HCM practices and
reporting by implementing the following steps:
Human Capital Management Strategy
Step 1

Step 2
▪

▪

▪

Identify quantifiable
metrics you want to
start measuring that tie
back to your HCM
strategy

Implement appropriate
disclosure controls and
procedures so that you
can report these metrics
in the future

▪

Step 4

Step 3

Identify any
opportunities or gaps in
your HCM strategy
relative to your
industry peers by using
relevant market data to
benchmark against
internal metrics

▪
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Implement programs
and practices to drive
progress toward HCM
goals then take a
measured approach to
improve metrics

Build flexibility into
your programs,
recognizing that
internal and external
variables can alter
company goals and
focus over time

▪

Communicate to
stakeholders

▪

Once progress is
communicated,
continue to be vigilant
by identifying any new
gaps, tracking ongoing
progress and staying on
top of evolving
disclosure
requirements

ISS & Glass Lewis 2021 Compensation Policy
Updates
ISS

Policy Description

EPSC (Equity Plan
Scorecard)

The number of points needed for a passing score will increase
▪ For S&P 500 companies, an increase to 57 points from 55 points
▪ For Russell 3000 companies, an increase to 55 points from 53 points

Glass Lewis

Policy Description

Short-Term
Incentives

▪ Glass Lewis expects clearly disclosed justifications of any significant changes to short-term incentive structure, as well as
any instances in which performance goals have been lowered

▪ They have also expanded the description of the application of upward discretion to include instances of retroactively
prorated performance periods
Long-Term
Incentives

▪ Glass Lewis has defined inappropriate performance-based award allocation as a matter which may, in the presence of other
major concerns, contribute to a negative recommendation

▪ Decisions to materially roll back performance-based award allocations outside of unique situations will be viewed as a
regression of best practice that may lead to a negative recommendation
▪ Clearly disclosed explanations are expected to accompany long-term incentive equity grant practices, especially structural
program changes or any use of upward discretion
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ISS Annual Incentive Plans—Covid Implications
Compensation

Policy Description

Existing
Programs

▪ Want to understand how pandemic-related challenges made the existing program design unworkable

Mid Year
Changes

▪ Disclosure will need to address why the approach was taken and how it is in investors’ best interests

▪ Disclosure should address how design changes are not associated with poor management performance

One Time Awards ▪ One-time discretionary awards should include performance-based considerations
▪ Companies should disclose the criteria while avoiding generic descriptions
▪ ISS does not view boilerplate language regarding “strong leadership during challenging times” to be sufficient
Adjusted Payouts

▪ Want to see disclosure of how adjusted payouts compare with what would have occurred under the original program
design and mirror executive and company performance
▪ As has been the case in the past, above-target payouts will be closely examined

Disclosure
Considerations

▪ Positive changes may be a mitigating factor
▪ In cases where a company has lowered performance targets, the disclosure of how the board considered payout
opportunities, especially if these are not reduced, will be important
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ISS Long-Term Incentive Plans & SH Concerns—
Covid Implications
Compensation

Policy Description

In Progress Cycles
(FY18-20 or FY1921)

▪

ISS will view changes to in-progress performance cycles negatively

▪

This is particularly true for companies that exhibit a quantitative pay-for-performance misalignment

Mid Year Changes
(FY20-FY 2022)

▪

ISS could view certain “modest” changes, such as a shift to relative or qualitative metrics, as reasonable if accompanied by unclear longterm financial forecasting

▪

ISS will view negatively more “drastic” changes, such as a shift to predominantly time-vesting equity or to short-term measurement
periods

▪

Companies should clearly explain any changes to long-term incentive plans

▪

Companies should disclose the rationale for one-time awards, highlighting how the award will further investor interests

▪

ISS does not view boilerplate language regarding “retention concerns” to be sufficient rationale

▪

Vesting schedules should be long-term

▪

Vesting conditions should be performance-based and related to the goals the award aims to address

▪

ISS expects companies that indicate one-time awards were granted in consideration of forfeited incentives to also explain how such
awards do not merely insulate executives from lower pay

One Time Awards

Acting on SH
Concerns

ISS acknowledges that the pandemic might present unique challenges for some companies to execute changes in response to shareholder
concerns
When facing difficulty implementing changes due to the pandemic, companies must disclose this and their longer-term intentions to
implement such changes to address investor concerns
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Glass Lewis Compensation Decisions—Covid
Implications
Compensation

Policy Description

Principles

Glass Lewis will examine context using the following principles:
▪ Alignment with shareholders;
▪ Prudence in not hastily remaking effective programs; and

▪ Compromises that do not disproportionally benefit executives relative to shareholders
▪ GL expects to see meaningful tradeoffs where concessions like lowered goals or new grants might be made, but they doesn't
necessarily prescribe any specific counterweights
Bright Line
Considerations

▪ Companies should not pay bonuses meaningfully above the target level unless their absolute and relative performance is
unassailable, and
▪ Unrestricted cash retention awards provide neither shareholder alignment or retentive benefits
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Look Back on 2020 Say-on-Pay Voting Results
•

In 2020, approximately 97.9% of sayon-pay proposals received shareholder
support
•

•
•

In the Russell 3000 index, 53
companies failed their say-on-pay
versus 55 failures in 2019
In the S&P 500, there were 11 say-onpay failures versus 8 failures in 2019

Consistent with prior years, key drivers
of failure or negative vote
recommendations include:
•

Perceived pay-for-performance
disconnect

•

Lack of board responsiveness to prior
concerns

•

Problematic contract provisions

Prevalence of Poor
Outcomes

2020 Say-on-Pay Voting
Results
Russell 3000
100%

91.3%

89.7%

S&P 500

95.6%
93.7%

75%
50%
25%

11.8% 10.6%

6.4% 7.1%

2.0% 2.0%

0%
Avg % Support Median % Support ISS Rec. Against Pass Below 70%
Below
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Below 50%
Threshold

Overview of ISS CEO Pay-for-Performance
Alignment Methodology
Part 1—Quantitative Methodology

Part 2—Qualitative Methodology

Identifies quantitative pay-for-performance disconnects of pay and TSR on an
absolute and relative basis

Identifies potential qualitative factors leading to disconnects in pay and
performance

Relative Degree of Alignment (RDA) Test
▪ Relative test against ISS Peers
▪ Percentile rank of CEO pay compared to TSR percentile rank
▪ Conducted over a 3-year period, 2 years for newly IPO Companies

Strength of Performance-Based Compensation
▪ Ratio of performance-based equity to time-based equity
▪ Overall ratio of performance-based compensation to total compensation
▪ Disclosure of performance metrics and goals (including rationale for non-GAAP
adjustments and any year-over-year decline in targets)
▪ Length of performance periods and whether they are at least 3 years
▪ Overlapping goals between STI/LTI

Multiple of Median (MOM) Test
▪ Relative test against ISS Peers
▪ Subject company CEO pay as a multiple of peer median pay
▪ Last fiscal year only
▪ Lowered threshold for S&P 500 index companies
▪ In 2020, ISS will be adding a 3-year MOM test for informational purposes

If overall
quantitative
concern level
is a
“Medium” or
a “High”

Pay-TSR Alignment (PTA) Test
▪ Absolute test
▪ Difference between the trend in CEO pay and the trend in TSR
▪ Measured over a 5-year period
Relative Financial Performance Assessment
▪ Relative test against ISS Peers when there is multiple years of history
▪ Secondary quantitative filter for companies with elevated scoring or borderline “cautionary low” or
medium primary scoring
▪ Industry-specific metrics, weightings, thresholds
▪ Does not apply when primary concern is Low or High
▪ Will utilize EVA-based metrics for this test in 2020, and provide GAAP metrics for
informational purposes
ISS generally aims to select 14 to 24 peers so that the subject company is near the 50th
percentile for both size criteria whenever possible among industry competitors.

Peer Group Benchmarking Practices
▪ Aggregate organizational size of peers
▪ Target percentile for pay positioning (i.e., use of above median benchmarking)
▪ Use of one-off awards

Results of Financial/Operational Metrics
▪ Applies to disconnects driven by cash compensation
▪ Rigor of performance goals compared to historic company performance
Special Circumstances
▪ Recent CEO recruitment
▪ Unusual grant practices (e.g., bi or triennial)

ISS defines “pay” to include base salary, bonus payouts, the grant-date value of equity, change in
pension/nonqualified deferred compensation, and other compensation as disclosed in the proxy.
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Overview of Glass Lewis Pay-for-Performance
Alignment Methodology1
• Selects 15 peers
• Size and industry will
now be considered as
will proxy peers and
peers of peers

Peer Group
Algorithm

3-year Weighted
Avg. CEO and
NEO Pay
• Relies on SCT valuations
• Excludes change in
pension and non-qualified
deferred compensation
payments

• 1, 2, and 3-year annualized
TSR, EPS growth, and change
in TBV/share

•

A grade level of “C” generally
indicates that executive pay is
sufficiently aligned with company
performance

•

A grade of “D” indicates that the
company has been deficient in
linking NEO pay with company
performance

•

A grade of “F” indicates that a
significant misalignment between
pay and performance exists

• 1-year ROA and ROE

Shareholder Wealth and
Business Performance

• Excludes severance
payments related to CIC

•

Assigned letter grade

Per Glass Lewis, a poor grade (i.e., “D” or “F”) in the pay-for-performance analysis does not automatically result in a negative say-onpay vote recommendation. Conversely, a favorable grade does not guarantee a positive recommendation.
•
•

However, companies receiving an “F” grade generally get negative say-on-pay recommendations
If there is year-over-year disconnect between pay and performance, Glass Lewis may recommend an adverse vote recommendation on the
Compensation Committee members for “ongoing compensation concerns” as well

Glass Lewis takes into account a company’s quantitative scoring and letter grade under the Pay-for-Performance Policy and a qualitative analysis of the executive compensation program, as part
of its say-on-pay vote recommendation methodology.
1
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Overview of ISS Problematic Pay Practices
Policy
•

ISS maintains two sets of “Problematic Pay Practices” that can impact vote recommendations:
MOST PROBLEMATIC—Can result in an adverse recommendation on a stand-alone basis:
▪
▪
▪

Repricing or replacing of underwater stock options/SARs without prior shareholder approval (including cash buyouts and voluntary surrender of underwater options)
Extraordinary perquisites or tax gross-ups
New or materially amended agreements that provide for:
➢ Excessive termination or CIC severance payments (generally exceeding 3 times base salary plus average/target/most recent bonus)
➢ CIC severance payments without involuntary job loss or substantial diminution of duties (“single” or “modified single” triggers) or in connection with a
problematic Good Reason definition
➢ Problematic “Good Reason” termination definitions that present windfall risks, such as definitions triggered by potential performance failures
➢ CIC excise tax gross-up entitlements (including “modified” gross-ups)
➢ Multi-year guaranteed awards that are not at risk and lack rigorous performance conditions
➢ Liberal CIC definition combined with any single-trigger CIC benefits
➢ Any other provision or practice deemed to be egregious and present a significant risk to investors

OTHER PROBLEMATIC PRACTICES—Not typically problematic on a stand-alone basis (i.e., need to be egregious and/or there needs to be numerous such practices to
impact the vote recommendation):
▪
▪
▪
▪
▪

Overly generous severance or perks
Excessive tax reimbursements
Excessive dividend payments on performance shares or units
Internal pay disparity between CEO and next highest paid NEO
Shifts away from performance-based pay elements towards fixed pay elements
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CD&A Drafting Considerations
▪ Define your narrative or others will do it for you
▪ Make it easy for the reader to reach the conclusion you want them to reach
- Executive summary
- How are the business results tied to incentive payouts
- Did fixed pay or incentive pay opportunities increase year over year
- Were there one-off decisions that need to be explained
▪ How did COVID-19 Impact pay
- Investors will weigh how the broader workforce was treated relative to how executives were treated
- Broader human capital management story
- Committee oversight
▪ Graphics with a purpose
▪ Know your exposure
- Lowered goals
- New metrics
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Look Back on 2020 Equity Plan Voting Results
• In 2020, approximately 99.1% of Equity Plan Proposals
Passed
• In the Russell 3000 index, 5 companies failed their respective equity
plan proposal versus only 1 failure in 2019
Company Name

Proposal

Vote Results %

Cassava Sciences, Inc.

Amend Omnibus Stock Plan

33.1

Daseke, Inc.

Amend Omnibus Stock Plan

49.3

CareDx, Inc.

Amend Omnibus Stock Plan

37.0

VolitionRX Limited

Amend Omnibus Stock Plan

36.9

Amend Stock Option Plan

31.4

Amend Omnibus Stock Plan

41.1

eGain Corporation
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ISS Equity Plan Scorecard—Two Key Steps
Tests
Steps

Plan Cost

First Step

▪

Aggregate SVT cost

Quantitative
Assessment

▪

Share pool SVT cost

▪

Both SVT analyses measured against an
index and GICS cut of companies

Grant Practices

Plan Features

ISS-adjusted burn rate assessment CEO
vesting schedules for most recent equity
awards

▪

CIC provision disclosure

▪

Committee discretion to accelerate vesting of
awards to only death and disability

▪

Estimated share pool duration

▪

▪

Percentage of performance-based awards
granted to the CEO (% of LTI value)

Presence or absence of liberal share recycling
provisions (options and/or full value awards)

▪

▪

Presence or absence of a recoupment policy
for equity compensation awards

Presence or absence of hard-coded minimum
vesting provisions for 95% of options and fullvalue awards grantable

▪

Presence or absence of post-vest/exercise
holding periods

▪

Granting of dividends on unearned awards

▪

Second Step

Violation of any of the below can result in an against vote recommendation from ISS, even if the quantitative assessment is passed

Stand-Alone Policies

1.

Awards may vest in connection with a liberal CIC definition

2.

The Plan would permit repricing or cash buyout of underwater options and SARs without shareholder approval

3.

The Plan is a vehicle for problematic pay practices or a pay-for-performance disconnect

4.

Any other Plan features determined to have a significant negative impact on shareholder interests

5.

Whether the proposed changes, on an aggregate basis, are detrimental to shareholders

6.

Excessive share dilution of 20% or 25% of common shares outstanding

7.

The Plan provides for automatic share pool increase (i.e. evergreen feature)
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Glass Lewis Equity Plan Review
▪ Generally, Glass Lewis evaluates stock option and other equity-based compensation plans
based on the following principles:
- Program size and granting pattern
- Program costs
- Program features
▪ Overarching principles
- Companies may only seek shares when needed
- Historical granting practices drive a number of absolute and relative tests
- While plan duration is a focus of the Glass Lewis assessment, plan cost and dilution also have a large
impact on final recommendations
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Equity Plan Proposal Drafting Considerations
▪

Make sure you have the basic requirements covered, but then also be strategic
-

A likely “up to” duration, if you plan on coming back soon—without overcommitting

-

Supplemental burn rate and overhang table

-

Addressing key M&A activity (especially on burn rate)

-

Highlight the best practices and give yourself credit:
•

Conservative CIC treatment and termination provisions;

•

Share recycling prohibitions;

•

Dividend treatment;

•

Minimum vesting;

•

Broad-based nature of equity grants—as part of the Company’s broader human capital management strategy;
and

•

Performance-based equity compensation.
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SEC and Proxy Season
Regulatory Updates
Jason Zachary
Shareholder
Greenberg Traurig

D&O Questionnaire
• One relevant SEC rule/regulatory update for 2021
• In Feb. 2020, Nasdaq amended its definition of “Family Member” for purposes of determining
whether a director is independent under Nasdaq Rule 5605(a)(2).
• The change excludes domestic employees who share the director’s home, and stepchildren who do
not share the director’s home, from the types of relationships that always preclude a finding that a
director is independent.

• Consider whether to collect self-identified diversity data
• Minimum Diversity Mandates: CA , WA
• Diversity Reporting Requirements: IL , MD , NY

• Legislative Action Encouraging Increased Diversity: CO , PA
• Pending Legislation: HI , MA , MI , NJ , OH
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Hedging Disclosures
• In December 2018, the SEC adopted rule amendments requiring public companies either
to:
•

describe their policies related to the ability of employees and directors to hedge company securities; or

•

state that they do not have any such policies, or that employees and directors are allowed to hedge company
securities.

• Accelerated and Non-Accelerated Filers—hedging disclosure required in 2020 proxy
statement
• Smaller Reporting Companies and Emerging Growth Companies—hedging
disclosure required in 2021 proxy statement
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Virtual Annual Meetings
• Considerations for 2021
•

Available company resources

•

Nature of the business items to be voted upon

•

Composition of the shareholder base

•

Historical attendance

•

Comfort with technology

•

Shareholders’ view/perspective

•

Permissibility — Confirm whether state law permits virtual only annual meetings or requires hybrid meetings

•

•

Only 5 states require in-person meetings; 45 states and DC permit hybrid meetings

•

33 states, including Delaware, permit virtual-only meetings

Local law regarding limits on in-person gatherings
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Virtual Annual Meetings
• VSM Trends
• Disclosure
•

Provide clear and comprehensive instructions in proxy statements and related disclosure on how
shareholders can participate

•

Provide clear instructions on how shareholders can submit questions

•

Explain in the proxy materials why the company has elected to hold the meeting using a VSM
format instead of in-person

• Preparation
•

Appropriate company training and rehearsal

•

Advance communication with shareholder proponents – (e.g., real time video/audio, pre-recorded
statement, written statement for mgmt. to read, time limitations, etc.)
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Virtual Annual Meetings
• VSM Trends
•

•

VSM Platform
•

Moving from audio to video format

•

Voting - provide a prominently visible and simple mechanism on the main VSM page for shareholders to vote their shares (and
change their votes if desired) during the time the polls are open and confirm the VSM service provider is able to maintain the
integrity of, and the inspector of election is able to certify, the votes cast at the meeting

•

Q&A session - provide a prominently visible and simple mechanism on the main VSM page for shareholders to submit questions
to the company throughout the meeting and clearly instruct shareholders that when submitting questions, they must identify
themselves and provide contact information in case the company needs to address their question after the meeting

Posted Content
•

Make shareholder lists available before and during the meeting, as required by bylaws

•

Consider how to make meetings more “user friendly” (e.g., video)

•

Consider how to make shareholder questions visible to all participants
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CEO Pay Ratio Disclosures
• Reusing the median employee
• Required to identify the median employee only once every three years
•

Many companies re-identified the median employee in year two (2019)

•

2020 disclosure (based on 2019 compensation) was the third year of pay ratio disclosure

•

If the median employee has been reused since the 2018 disclosure, must be re-identified for the 2021 disclosure

• Where the median employee is no longer employed, may substitute another employee
• Must have substantially similar compensation as the previous median employee, using the same
consistently applied compensation measure as was previously used

• Consider whether there have been any changes (including COVID related changes ) in the
employee population or compensation program that would significantly change the pay
ratio and necessitate a new median employee
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COVID-19 Compensation Related Adjustments
• Most companies implemented employee, director and executive officer reductions to cash
compensation
• Many have already restored or plan to restore salaries to their pre COVID-19 levels

• Very few companies have taken action on their annual and long term incentive programs
• Substantial majority of companies are operating their annual incentive plan for executives on a
broadly similar basis to last year
• A quarter of companies have taken action on their annual incentive plan with another 30%-40%
planning or considering changes
• A small minority of companies have taken action on long term incentive programs with another
20% planning or considering doing so
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COVID-19 Compensation Related Adjustments
• Compensation committees should consider Proxy Advisor views when making changes:
• ISS
•

Disfavors changes to outstanding long term incentive awards; Glass Lewis shares this view

•

Other changes will be evaluated on a case by case basis

•

Recommends that any changes be disclosed contemporaneously and clearly state rationales

•

Disfavors “retention” awards; Glass Lewis shares this view

•

ISS recently announced the elimination of the draft proxy research report review process

• Glass Lewis
•

Does not favor payouts above target, where 2020 performance metrics were changed

•

Prefers actions that take a proportional approach to the impacts on shareholders and employees

•

Companies with strong governance, performance, and appropriate use of board discretion prior to the pandemic have more leeway
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SEC Perks Disclosure
• The SEC published new C&DI 219.05
• Certain COVID-19 related expenses paid by issuers to enable NEOs to work from
home are not considered perquisites
• Must continue to apply SEC’s long standing perquisite test
•

Enhanced technology needed to make the NEO’s home his or her primary workplace due to local stay at
home orders is not a perquisite because it is integrally and directly related to the performance of the
executive’s duties under perquisite test

•

C&DI does not provide clarity on other reimbursed work from home expenses

•

New COVID-19 related health and transportation benefits may be a perquisite unless they are generally
available to all employees

• May differ from a tax perspective
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Legal Risks of ESG Disclosures
• ESG disclosures are voluntary unless deemed material to investors
•

Whether ESG disclosures would be viewed by a “reasonable investor” as having significantly altered the “total mix of
information made available”

•

Aspirational disclosures are generally not actionable

• Areas of exposure
•

Liability for false or misleading statements (issuer)

•

“Control person” liability (officers)

•

Disregard of the board’s oversight responsibilities (directors)

•

Books and records requests

•

Consumer protection laws

•

State/municipal lawsuits, etc.
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Practical Steps to Manage ESG Disclosure Risks
• Be aware of securities law ramifications
•

Goals versus commitments

•

Tailor ESG disclaimers

• Consider adding disclosure controls/internal controls

• Begin drafting early
• Coordinate proxy statement with other disclosures
•

Form 10-K

•

Website

•

Shareholder engagement presentations

•

Press releases
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Practical Steps to Manage ESG Disclosure Risks
• Ensure ownership of the company’s ESG disclosures
• Determine how success/failure is measured
• Balanced disclosure (strengths and weaknesses)

• Develop board practices for oversight of ESG disclosures
• Treat ESG disclosures with the same rigor as other SEC disclosure items
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Board Diversity
•

California
•

New law requires publicly held corporations headquartered in California to have at least one person from an "underrepresented
community" on their boards by the end of 2021 and two to three, depending on board size, by the end of 2022
•

•

•

Person self identifies as Black, African American, Hispanic, Latino, Asian, Pacific Islander, Native American, Native Hawaiian, Alaska Native,
gay, lesbian, bisexual or transgender

California already requires publicly held corporations headquartered in California to have at least one woman on their boards and two to
three, depending on board size, by the end of 2021

NASDAQ
•

“Comply or explain”—Would require most Nasdaq listed companies to have, or explain why they do not have, at least two diverse
directors:
•

one who self identifies as female, and

•

one who self identifies as either an underrepresented minority or LGBTQ+

•

Flexibility for foreign companies and SRCs

•

Tiered applicability dates, subject to SEC approval
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Possible Shareholder Proposal Topics in 2021
•

Topics similar to those that received majority or significant minority support in 2020

•

Topics that garnered attention as a result of COVID-19

•

•

•

Employee health and safety

•

Other human capital issues

Topics related to social and racial justice concerns
•

Workforce diversity and equal opportunity

•

New York City Comptroller push for disclosure of annual EEO-1 report data

Example: Employee representation on boards
•

Northstar Asset Management submitted several proposals asking companies to issue a report describing opportunities for the company to encourage the inclusion of nonmanagement employee representation on boards

•

These proposals made it into the proxy statements of a handful of companies – where they averaged a 3% approval vote

•

Jim McRitchie is planning to file proposals at companies that already have a culture that could support employee representation, such as Citigroup and Starbucks

•

Emerging and may gain greater attention due to the focus on human capital management and workforce health & safety
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Rule 14a-8 Amendments
•

Amendments do not apply to 2021 shareholder meetings

•

Submission threshold updated
•

•

replacing the current ownership threshold (holding at least $2,000 or 1% of a company’s securities for at least one year) with three
alternative thresholds that will require a shareholder to demonstrate continuous ownership of at least:
•

$2,000 of the company’s securities for at least three years;

•

$15,000 of the company’s securities for at least two years; or

•

$25,000 of the company’s securities for at least one year

•

aggregation prohibited

Transition period for $2,000/one year holders

•

Engagement requirement

•

Resubmission thresholds updated
•

from 3%, 6% and 10% for matters previously voted on once, twice or three or more times in the last five years, respectively, with thresholds of 5%, 15% and 25%,
respectively

•

One person/one proposal clarified

•

Cannot submit multiple proposals for the same meeting, whether as a shareholder or as a representative of other shareholder(s)
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Proxy Voting Advice Amendments
•

SEC adopted amendments codifying its view that proxy voting advice generally constitutes a solicitation
•

•

•

Exemption to the solicitation rules tailored to proxy voting advice businesses
•

Prominently disclose conflicts of interest

•

Establish procedures to allow all companies to access proxy advice prior to or simultaneously with the release of that advice to clients

•

Provide mechanism for clients to access any written company responses before they vote

Proxy voting advice as solicitation is not a new rule
•

•

Application of antifraud provisions in Rule 14a-9

No material omissions standard for proxy voting advice applies during 2021 proxy season

Transition period for the new conditions to the exemptions
•

Proxy advisors not required to disclose conflicts in their voting advice, provide companies with the voting advice reports by release date,
or make company responses available to their clients until the 2022 proxy season
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Possible Future SEC Areas of Focus
• I do not have a crystal ball!
• Require companies to disclose their political donations publicly, in a standardized way
• Democrats were pushing even before it became the biggest business story of the day.

• Rethinking the rules around stock buybacks, potentially by imposing preconditions or more
disclosures.
• The new Senate majority leader, Chuck Schumer, feels strongly about this.

• Ordering corporate disclosures about boardroom diversity, perhaps applying proposals
like Nasdaq’s more broadly.

• Mandating company disclosures for climate change risks.
• Part of President Biden’s platform

© 2021 Greenberg Traurig, LLP

69

Please feel free to contact
Jason Zachary at zacharyj@gtlaw.com if
you have any additional questions or
would like to get in touch with any of the
panelists.
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