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IMPORTANT DISCLAIMER: The material in this handbook is of the nature of
general comment only. It is not offered as legal advice on any specific issue or
matter and should not be taken as such. Readers should refrain from acting
on the basis of any discussion contained in this handbook without obtaining
specific legal advice on the particular facts and circumstances at issue. While
the authors have made every effort to provide accurate and up to date
information on laws and regulations (as at the date indicated at the beginning
of each country chapter), these matters are continuously subject to change.
Furthermore, the application of these laws depends on the particular facts and
circumstances of each situation, and therefore readers should consult their
attorney before taking any action.
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Argentina
1.

General overview

The employment relationship may be terminated by mutual consent,
such as by separation agreement; by expiration of a fixed-term
contract; due to death, retirement or total disability; or by decision of
one of the parties, which is the most common way to terminate
employment.
Except in certain circumstances, there is no legal impediment on an
employer to dismiss an employee without cause, although employers
are required to give notice or a payment in lieu of notice and pay a
severance package based on years of services.
In certain cases of dismissal without “just cause,” employees are
entitled to both a statutory severance payment and additional
compensation from the employer — for example, for claims related to
pain and suffering.
In other cases, employees may demand an additional payment due to
the irregular registration of their hire date or remuneration.
Collective redundancies due to a crisis may require an employer to go
through a special procedure.
Special rules govern termination while employees are on paid sick
leave, or still unable to work after the paid leave ends.
When employees reach retirement age (generally 65 for men and 60
to 65 for women, or by the employer’s request when the employee is
70), assuming that they have met the contribution requirements for a
state old-age pension, the employer is entitled to initiate a procedure
to terminate their employment within one year.
Some employees have special protection against dismissal — see 8,
Save where otherwise indicated, law and practice in this chapter are stated as at May 2018.

2 | Baker McKenzie
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2.

By the employer

Without cause termination
Except in the case of discrimination (whereby an employee may
demand to be reinstated) and in the case of protected employees
(see 8), employers are legally entitled to terminate any employment
relationship at any time without just cause, and pay a statutory
severance package.
There are certain exceptions to an employer terminating an employee
without penalty. These exceptions include the following:
•

Probation period: During the first 90 days of employment,
employers may dismiss their employees without just cause, with
15 days of prior notice and without the need to pay any further
payment and/or severance indemnity. If employers do not
observe the prior notice, they have to pay one half of the
employee’s monthly salary in lieu of notice.

•

Fixed-term contracts: The prior termination of fixed-term
contracts requires just cause. In case of normal termination of a
fixed-term contract exceeding a one-year term, the employee
will be entitled to 50% of the indemnity for seniority payable
under an indefinite term to employees who are terminated
without just cause. The normal termination of a fixed-term
contract for less than a one-year term does not require
severance. Employers are required to give notice to employees
that the contract is expiring due to reaching its term.

•

Contingent — temporary contracts: The termination of these
contracts requires just cause. Upon the normal termination of
the contract, by the completion of the service or work, the
employee will not be entitled to a severance indemnity.

In cases where a fixed-term or contingent contract is terminated
without just cause, the employee will be entitled to the regular
Baker McKenzie | 3
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severance of an indefinite-term employee, plus damages, usually set
as the remaining salary until the end of the term of the contract.
With cause termination
Employers can only terminate employment without having to pay
severance when they have just cause to terminate the employee.
Employers will have just cause when an employee commits an
offense so serious that it is impossible to continue with the
employment relationship. A serious offense may include theft of the
employer’s goods, seriously insulting a superior, or an employee’s
breach of his or her duty of loyalty. The activities that may be
considered offensive or prejudicial to the employer are determined
according to the general principles of law and legal precedents. The
courts require employers to act with caution and to evidence that they
attempted, whenever possible, to preserve the relationship by taking
prior measures, such as disciplinary measures, to correct the
improper behavior.

3.

By the employee

An employee can resign from employment by giving their employer
the required 15 days’ statutory notice, or contractual notice (if longer).
Failing to do so is a breach of contract, although an employer can
waive its right to receive due notice of termination, i.e., accept a
shorter, or indeed, no period of notice.
An employee can leave without giving 15 days’ notice where he or she
can show that he or she was entitled to do so by virtue of the
employer having committed a serious breach of contract (often called
“constructive dismissal”). The employee must notify the employer of
the situation and request that it be resolved prior to him or her
terminating the relationship through constructive dismissal.
An employment contract may also be terminated by mutual agreement
between the employer and the employee. Such separation agreement
must be entered into before a notary public or the labor board. A
4 | Baker McKenzie

DSC95848_The Global Termination Handbook_Oct 16_print version.pdf 17

10/16/2018 4:04:58 PM

The Global Termination Handbook | Argentina

separation agreement is not subject to the restrictions that have to be
considered in the case of a unilateral termination by the employer and,
as a general rule, no approval of a third party or of any authority has
to be obtained. However, there have been many cases under which
employees later challenged the validity of the separation agreement,
arguing that they signed the agreement without proper counsel or
under duress, and that they had no real intention of leaving their
employment, therefore demanding full payment of the statutory
severance.

4.

Employee entitlements on termination

In general terms, when an employee is dismissed for just cause or
resigns, the employer is only required to pay the accruals to said
terminated employee (i.e., the salary owed on account of the days
worked in the month of termination; accrued proportional vacations;
and accrued 13th month salary). The employer does not have to pay
any severance.
When an employer terminates an employee without just cause or an
employee successfully claims that he or she has been constructively
dismissed, the employee is entitled to salary owed on account of the
days worked in the month of termination, accrued proportional
vacations, accrued 13th month salary and severance (see 9).
An exception may apply to traveling salesmen, who are entitled to a
clientele severance, regardless of the cause of their termination, after
one year of service. This compensation is defined in the statute as the
equivalent of 25% of the amount that the employee would receive as
termination without just cause.
Another exception is the case of recent mothers, who may opt to
resign and receive the equivalent of 25% of the amount that the
employee would receive as termination without just cause.

Baker McKenzie | 5
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5.

Notice periods

Employers have an obligation to give prior notice of termination to
employees who are dismissed without just cause, in accordance with
the following guidelines:
•

employees undergoing probation are entitled to 15 days’
advance notice of the termination of their contract, or to a
payment in lieu of notice of one half of the employee’s monthly
salary

•

employees whose seniority ranges from three months to five
years must receive the termination notice one month in advance
of their dismissal

•

employees whose seniority exceeds five years must receive the
termination notice two months in advance of their dismissal

•

If employers provide notice, employees are entitled, during the
aforementioned term, to receive a paid daily license of two
working hours (which may be accumulated in one or more
working days) in order to look for another job.

•

Employees must give their employers 15 days’ advance notice
of termination. The notice must always be given in writing.

6.

Terminations without notice

If the employer/employee does not provide the other party with
adequate notice (see 5), the employer/employee must pay the other
party in lieu of such omitted notice. This will be an amount equal to
one half, one, or two salaries, as the case may be. The salary to be
calculated for this payment is the salary that the employee would have
received had he or she worked during such period.
When employees have gone past the probationary period and
employers fail to provide notice, the payment in lieu of notice includes
the remaining days of the current month, so that the notice starts from
6 | Baker McKenzie
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the first day of the subsequent month. This pay is called “integration of
the month of dismissal.” Employers often terminate the relationship
near the end of the month in order to avoid this integration of the
month of dismissal.
Finally, when employers make the payment in lieu of the advance
notice (including the integration), they must also calculate the prorated portion of the 13th salary by adding 8.33% to the payment in lieu
of notice.
Typically, employers do not provide prior notice and make a payment
in lieu of notice. This payment is subject to income taxes and is not
subject to social security contributions or withholdings.

7.

Form and content of notice termination

The employer must provide the employee with a written termination
notice, or send a telegram or equivalent formal document.
When the termination is with cause, the reason needs to be clear and
detailed, and cannot be changed or added to afterwards.
Employees must evidence their resignation by sending a telegram.
When employees fail to send their termination telegram, employers
need to send them a telegram demanding them to appear for work or
that they consider their absence as evidence of their abandonment of
employment.

8.

Protected employees

8.1

Irregular registration of hire date or remuneration

The law provides special protection to those employees who demand
the proper registration of their salary or seniority, while employed, and
the employer fails to register the remuneration or seniority within a 30day term. In general terms, such employees become entitled to a
special payment equivalent to 25% of those unrecorded periods.
Furthermore, if those employees are terminated without just cause
Baker McKenzie | 7
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within a two-year period, they become entitled to double the
mandatory severance package.
However, these employees who fail to demand the proper registration
of their salary or seniority while employed, and denounce the situation
after their dismissal without cause, are only entitled to duplicate the
item of the mandatory severance package based on seniority.
8.2

Pregnancy and recent birth

If an employee is dismissed in the period from seven and a half
months before childbirth until seven and a half months afterwards, as
long as the employer is aware of her pregnancy, it will be presumed
that she has been dismissed on the grounds of her pregnancy or
maternity, unless the employer can prove otherwise.
If an employee is dismissed on the grounds of pregnancy or maternity,
the employer must pay the employee additional compensation of one
year’s remuneration, plus a statutory 13th month annual bonus
calculated in the normal way.
There is no similar protection for male employees who are due to or
have become fathers.
8.3

Recently married

If a female worker is dismissed in the period from three months before
until six months after the marriage, as long as she reports it to the
employer, it will be presumed that she has been dismissed on the
grounds of her marriage, unless the employer proves otherwise.
If an employee is dismissed on the grounds of marriage, the employer
must pay the employee additional compensation of one year’s
remuneration, plus a statutory 13th month annual bonus calculated in
the normal way.

8 | Baker McKenzie
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The courts have construed that men are not entitled to the legal
presumption and statutory protection, although they can be awarded
protection if they prove that the dismissal was due to the marriage.
8.4

Sick employees

The law provides that employees who are temporarily unable to return
to work due to illness or an accident, which is not attributed to work,
are entitled to a certain period of paid leave of absence. If the
employer dismisses an employee without cause during such a period,
employees are still entitled to receive the paid leave until they recover
or reach the maximum period of leave.
8.5

Union representatives

Employees who are elected as workplace union stewards (also known
as delegates), or to a full-time union position, have special dismissal
protection.
Union delegates must not be dismissed during their term of
representation and for one year after the term ends, except with “just
cause;” also, the employers must not change their working conditions.
Employers must follow a special judicial procedure in order to dismiss
or suspend union delegates with cause. If the judicial procedure is not
followed, the union delegate may choose between being reinstated to
his/her job by means of interim measures, or terminating the
employment relationship and receiving, apart from the mandatory
severance package, a penalty of all the salary that he/she would have
received up to the end of his/her representation period, plus salary for
one additional year. The law also imposes a fine due to unfair union
practice.
Employees who are elected to a full-time union position are entitled to
unpaid leave during their term of office, and, following their return to
work, must not be dismissed for one year, except with just cause.

Baker McKenzie | 9
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8.6

Discriminated employees

Employees who are discriminated against may demand to be
reinstated; claim unpaid salary; seek additional compensation for pain
and suffering; or claim constructive dismissal.

9.

Mandatory severance

Mandatory severance is calculated based on an employee’s accrued
seniority/length of service. Both the payment in lieu of notice and the
pay based on seniority (“seniority pay”) constitute the mandatory
severance package.
When employers dismiss an employee without just cause, or when
employees prove constructive dismissal due to an employer’s
conduct, employees become entitled to seniority pay of one month’s
gross salary for each year of service or any fraction thereof in excess
of three months.
The law provides that for the purposes of calculating seniority pay, the
calculable salary is the highest and regular salary received in any
given month within the last 12 months.
The law also provides a minimum and a maximum cap on seniority
pay. In no event may the seniority pay be lower than one month’s
actual gross salary. The maximum cap is calculated on the basis of
the highest monthly and normal salary of the last year and may not
exceed three times the average of all the remuneration agreed in the
CBA applicable to the employer or sector. If more than one CBA is
applicable to the activity of the employer, the one most favorable to
the employee is applied. This cap is applicable for both unionized and
non-unionized employees.
The Supreme Court of Justice ruled in 2004 that if the application of
the maximum cap means a reduction of the highest monthly and
regular salary of the employee of more than 33%, the cap is deemed
to be unreasonable and therefore unconstitutional. The Supreme
Court set the rule that the legal cap related to the CBA may not be
10 | Baker McKenzie
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lower than 67% of the highest monthly and regular salary of the
employee. Consequently, it has been accepted as legal doctrine that
in no event may the seniority pay be less than 67% of the employee’s
salary per year of service or a fraction thereof in excess of three
months.
The courts of the City of Buenos Aires have taken the position that
annual bonuses paid under objective evaluation criteria are not to be
pro-rated and factored into seniority pay, and that the 13th salary is
neither to be pro-rated nor factored. On the contrary, the courts within
the Buenos Aires District Courts have decided that employers must
also pay an additional 8.33% on the pro-rated portion of the 13th
salary. Seniority pay is not subject to income taxes, social security
contributions or withholdings.

10. Collective redundancy situations
Employers may be able to reduce the seniority pay aspect of the
mandatory severance package by proving that there has been a crisis
situation beyond the employer’s control, which has been unforeseen
and alien to the employer (such as a natural disaster, an act of the
government, or other economic, financial or technological reasons).
In this crisis situation, an employer has to follow a special procedure
before the labor authorities (Local Ministry of Labor and/or Federal
Ministry of Labor), with union involvement and the employer must give
evidence as to why the mass lay-off is necessary. Judges are
restrictive about how this exception to paying the full mandatory
severance package is applied.
In such cases, the parties (employer and trade union) may agree to
alternative solutions, including a reasonable severance pay package,
which must ultimately be approved by the Ministry of Labor.
Thresholds
A statutory “crisis-prevention procedure” (procedimiento preventivo de
crisis de empresas) must be followed before an employer dismisses
Baker McKenzie | 11
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or suspends a specified number of employees for economic or
technical reasons, or because of force majeure. The procedure
applies to the planned dismissal or suspension on these grounds of
more than:
•

15% of employees in enterprises with fewer than 400 employees

•

10% of employees in enterprises with between 400 and 1,000
employees

•

5% of employees in enterprises with more than 1,000
employees

Procedure and information and consultation requirements
In such cases, the employer must notify the public labor authorities.
The notification must provide certain information, including:
•

basic information about the employer (name, activity and so on)

•

the facts that motivated the planned dismissals or suspensions

•

the details of the planned dismissals or suspensions

•

the total workforce employed

•

the number of employees affected by the planned dismissals or
suspensions, and details of the individual employees, including
name, category, length of service, family responsibilities and
remuneration

•

information on any applicable collective agreement and any
trade union representing the employees affected

•

economic and financial information that demonstrates that there
is a crisis situation, including accounts for the past three years

•

details of any public subsidies and similar benefits received by
the employer

12 | Baker McKenzie
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In addition, employers with more than 50 employees must include
information on the measures that they envisage taking to overcome
the crisis situation or mitigate its effects, and maintain jobs. Such
measures include: investments; technological innovations;
organizational changes; redeployment and outplacement of
employees; vocational training; changes to working methods and job
content; providing help for redundant employees to set up their own
businesses; and severance packages.
On receipt of the notification from the employer, the public labor
authorities determine whether or not there is a crisis situation, caused,
for example, by economic, financial or technological factors, that
motivates the planned dismissals or suspensions. If there is, the
crisis-prevention procedure must be followed. The authorities may
also decide to apply the procedure to large-scale planned dismissals
or suspensions, even where there is no actual crisis situation.
A trade union representing the employees affected may also request
the use of the crisis-prevention procedure by contacting the public
labor authorities, providing supporting evidence for the request.
The crisis-prevention procedure aims to reach an agreement between
the employer and the trade union representing the affected employees
on measures to prevent or mitigate the planned dismissals or
suspensions. Where the procedure applies, the public labor
authorities will call both parties to a meeting. If no agreement is
reached at this meeting, the employer and the trade union must open
negotiations, which can last for a maximum of 10 days. If the parties
reach an agreement, they must submit it to the public labor
authorities. Within 10 days of submission, the authorities will either
approve the agreement, which then has the same effect as a CBA, or
reject the agreement, giving reasons. If the authorities do not respond
within 10 days, the agreement is considered to be approved and to
have the same effect as a CBA. If the parties do not reach an
agreement within the 10-day negotiating deadline, the crisis-
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prevention procedure is considered to be completed and the employer
may proceed with the planned dismissals or suspensions.
During the crisis-prevention procedure, the employer must not
implement the planned dismissals or suspensions, while the affected
employees must not strike or take other industrial action. If the
employer does seek to dismiss or suspend the employees, they will
remain in employment and must be paid their wages.
If an employer fails to notify the public labor authorities of planned
collective dismissals or suspensions, or to comply when summoned
by the authorities to meetings and negotiations, and then proceeds to
make dismissals or suspensions, the authorities may reinstate the
affected employees with back pay for the period of dismissal or
suspension. The authorities may also fine the employer.

11. Claims, compensation and remedies
The law protects those employees who are forced to file a legal action
to pursue collection of their mandatory severance package, awarding
them with an additional amount of 50%.
Furthermore, employees who do not receive their employment
certificate upon termination of the relationship are entitled to receive
an indemnification equivalent to three times their highest monthly and
normal salary of the last year.
Employees usually file claims that they were improperly registered, as
regards their hire date or remuneration, and demand the statutory
additional pay due to such irregularity. These claims include those
cases in which employees were improperly hired through temporary
employment agencies or through contractors. They also include cases
in which employees receive benefits that they repute as remuneration,
such as personal use of a company vehicle.
Employers may also be exposed to claims of pain and suffering, under
the Civil Code rules. Typical claims include sexual harassment,
bullying, discrimination, psychological distress or any other work
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related incident, accident or illness. Employees have the burden of
proving the damage and their employer’s liability. There is no
provision defining the amount of this award.
The limitation period for filing a claim is two years, which can be
suspended or interrupted by means of filing a telegram, a formal
petition with the Ministry of Labor, or a judicial action.

12. Waiving claims
Discretionary termination payments and settlement of claims
Employers are free to make additional discretionary payments (over
and above the minimum and mandatory severance package) to
terminated or resigning employees. By doing so, they should confirm
that such amount is to be taken into account in the event of any
judicial award against them.
Employers can also agree to settle a claim of a disputed right before
the Ministry of Labor or before the court. Only debatable and disputed
rights can be settled. For it to be valid and enforceable, the
intervening authority will analyze the merits and legality of the
settlement agreement.
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Australia
1.

General overview

Australian employers are prohibited from ending an employee’s
employment on protected grounds. Aside from these prohibitions,
there are a number of protections that an employee may seek to
invoke at termination. Most commonly, an employer’s actions prior to
and at termination are guided by: (i) the employee’s access to unfair
dismissal laws; and (ii) the rights that the employee has under his or
her contract of employment.

2.

By the employer

Australian unfair dismissal laws do not prohibit termination in
particular circumstances. Rather, they provide an employee with civil
rights of redress whereby the employee can demonstrate that his or
her dismissal has been: (i) procedurally unfair; or (ii) substantively
unfair.
There are a number of threshold criteria to accessing unfair dismissal
laws, e.g., an employee must demonstrate that they are covered by
an award or award-derived instrument (such as an enterprise
agreement) or that they earn under a relevant income threshold (in
2018/2019, AUD 145,400 p.a. but expected to increase from 1 July
2018). Further, an employee can only make a claim if they were
dismissed after the first six months of employment (or 12 months for a
small business), and for reasons other than a genuine redundancy.
Employees who successfully challenge their termination may seek
reinstatement to their position, re-employment, or compensation
(generally capped at six months’ remuneration, or half of the relevant
high income threshold for a high income earner, whichever is lesser).

Save where otherwise indicated, law and practice in this chapter are stated as at June 2018.

18 | Baker McKenzie

DSC95848_The Global Termination Handbook_Oct 16_print version.pdf 31

10/16/2018 4:04:58 PM

The Global Termination Handbook | Australia

3.

By the employee

An employee can resign from employment by giving his or her
employer the required amount of contractual notice contained in his or
her contract of employment. Failure to do so constitutes a breach of
contract, although an employer can waive its right to receive the
contractual period of notice of termination (such as accepting a
shorter, or indeed no, period of notice).
An employee can treat his/her employment as terminated immediately
if he/she can show that he/she were entitled to do so as a result of the
employer having committed a serious breach of contract. This would
constitute a constructive dismissal. For example, if the employer
suddenly demotes the employee for no reason or forces unreasonable
changes on the employee’s work e.g., requiring the employee to work
night shifts when his or her contract of employment stipulates only day
work. In these instances, the employee is entitled to treat him or
herself as having been dismissed.

4.

Employee entitlements on termination

Upon termination of employment at the employer’s initiative, an
employee is entitled to receive statutory accruals. When notice prior to
termination is required (i.e., other than a summary dismissal for gross
misconduct or other serious breach), the employee will also be
entitled to his or her notice period or a payment in lieu of this period,
and in the case of termination on redundancy grounds, a redundancy
payment. Notice and redundancy periods must be at least as
beneficial as any minimum entitlement under a statute, an industrial
instrument such as an enterprise agreement or award, individual
contract of employment, or applicable policy.
An employee may also receive additional payments where, for
example, such payments are being offered to settle potential
employment claims in exchange for a release of claims — see 12.
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5.

Notice periods

As a general rule, an employer is required to give due notice to an
employee prior to the latter’s dismissal from employment. However,
the employer is entitled to summarily dismiss an employee without
notice in certain extreme circumstances, which would include, for
example, where the employee:
•

commits any serious or persistent breach of their employment
agreement or any of the employer’s policies and procedures

•

refuses to carry out lawful and reasonable instructions of the
employer, within the scope of the employee’s duties

•

is grossly negligent or otherwise incompetent in the performance
of the employee’s duties

•

is guilty of any willful neglect in the discharge of the employee’s
employment duties

•

engages in willful or negligent conduct which poses a serious
risk to health and safety

•

becomes bankrupt or makes any arrangement or composition
with the employee’s creditors (in limited circumstances)

•

engages in any civil wrong or conduct of a criminal nature
(including assault, theft and fraud) which in the reasonable
opinion of the employer may seriously impact the employee’s
ability to perform the duties of their position or is likely to
significantly damage the reputation or business of the employer

The required notice period is usually specified in the employment
contract, although it is subject to (i.e., contractual notice must at least
be as generous as) the statutory minimum. The statutory minimum
notice periods for termination by an employer are as follows:
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Period of service

Period of notice or payment in
lieu thereof

Less than one year

One week

One year but less than three
years

Two weeks

Three years but less than five
years

Three weeks

Five or more years

Four weeks

Note: The minimum periods of notice set out above are increased by
one week in cases where the employee has been in continuous
employment for over two years and is over 45 years of age.

Notice in lieu must be of the amount that would have been paid to an
employee if they had worked their notice period.
When an employment contract does not specify a notice period, then
Australian courts will imply an obligation on the employer to provide
“reasonable notice” of termination. The length of reasonable notice in
any given instance is dependent on various factors, such as the
employee’s position within the organization, the length of service of
the employee, the qualifications required for the position held by the
employee and the qualifications actually held by the employee, the
employee’s salary, the normal retiring age for an employee holding
the position in question and the length of time that is likely to elapse
before the employee obtains equivalent or other suitable employment
and their likely remuneration.
Contractual notice (the notice confirmed in the employment
agreement) may be well in excess of the statutory scale, particularly
for executive employees. For more senior or long-term employees, the
failure to agree upon and/or impose a contractual notice period may
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have consequences on termination, as it may permit the employee to
claim reasonable notice of termination as a function of the implied
contractual term of reasonable notice. For example, there are cases
where employees in senior roles with lengthy service have been
awarded more than six months’ notice.
Awards and enterprise agreements also usually specify minimum
notice periods for the employees they cover.

6.

Terminations without notice

Save for those instances mentioned at 5 when an employer may be
entitled to summarily dismiss an employee without any notice, in the
event that an employee’s contract of employment is terminated
without due notice, or before the expiry of the fixed term, the
employee will be entitled to a claim for damages for breach of the
employment contract.
Compensation is generally (but not always) limited to the
remuneration which the employee would have received if the
employee worked the full notice period, less any amount that the
employee has received elsewhere.
Executive employees who hold or have held statutory offices (e.g.,
acted as a director) in connection with their employment may be
subject to restrictions on termination benefits outlined in the
Corporations Act 2001 (Cth).

7.

Form and content of notice termination

For statutory purposes, notice of termination must be in writing.
For contractual purposes, in order for a notice to be valid it must
specify the date of termination without attached conditions. When a
notice of termination is expressed to be conditional upon a further
event, the notice period will only begin to run from satisfaction of that
event (e.g., completion of a business sale).
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8.

Protected employees

An employer is prohibited from terminating an employee based on
certain reasons, including:
•

temporary absence from work because of illness or injury

•

membership or non-membership in a trade union

•

race, color, sex, sexual preference, transgender status, age,
physical or mental disability, marital status, family
responsibilities, pregnancy, religion, political opinion, national
extraction or social origin

•

absence from work during maternity or parental leave

•

the filing of a complaint or participation in proceedings against
an employer involving an alleged violation of laws or regulations,
or recourse to competent administrative authorities

These protections apply to all employees, irrespective of their income
or award coverage.
A termination on any of the above grounds (including where an
employee has been selected for redundancy on the above grounds) is
unlawful and entitles the employee to seek reinstatement and/or
compensation. Civil penalties may also be awarded against the
employer.

9.

Mandatory severance

Employers must pay redundancy benefits to employees who are
dismissed on the ground of redundancy in accordance with a scale
which varies depending on years of service.
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An employee’s position is considered to be redundant where:
•

an employer has made a definite decision that the employer no
longer wishes the job the employee has been doing to be
performed by anyone

•

the decision is not due to the ordinary turnover of labor

•

the decision leads to the termination of employment

•

the termination of the employee is not on account of any
personal act or default on the part of the employee

Genuine redundancy payments are granted favorable tax treatment.
Some industrial instruments contain procedural requirements before a
termination on redundancy grounds can take effect. Federal
legislation also contains certain procedural requirements. Modern
awards may also contain consultation requirements with employees
and the relevant unions.
The statutory scale for redundancy payments is as follows:
Period of service

Redundancy pay

Less than one year

Nil

One year and less than two years

Four weeks

Two years and less than three years

Six weeks

Three years and less than four years

Seven weeks

Four years and less than five years

Eight weeks

Five years and less than six years

10 weeks

Six years and less than seven years

11 weeks

24 | Baker McKenzie

DSC95848_The Global Termination Handbook_Oct 16_print version.pdf 37

10/16/2018 4:04:59 PM

The Global Termination Handbook | Australia

Period of service

Redundancy pay

Seven years and less than eight years

13 weeks

Eight years and less than nine years

14 weeks

Nine years and less than 10 years

16 weeks

10 years and over

12 weeks

Unless an employee had an entitlement to redundancy pay as of 31
December 2009 under an industrial instrument, contract or policy that
applied to that employee at the time, only service from 1 January 2010
should be counted for the purpose of applying the above scale.
Liability for unfair dismissal may be avoided if the employer can
establish that the termination was a “genuine redundancy” by showing
that: 1) the employee’s position is not required to be performed by
anyone; 2) the employer has complied with any consultation
requirements in an applicable industrial instrument; and 3) it is not
reasonable under the circumstances to redeploy the employee within
the employer’s business or to the employer’s associated companies.

10. Collective redundancy situations
Where employers are making 15 or more employees redundant, the
FW Act gives employee organizations (unions) the right to seek court
orders when consultation obligations have not been properly met.
Employers are also required to inform Centrelink, the federal social
security agency, of planned redundancies.

11. Claims, compensation and remedies
Employees seeking redress for perceived wrongs either during or in
connection with termination of employment have multiple statutory
claim avenues in Australia, including in relation to unfair dismissal
laws, general protection laws, anti-discrimination and harassment
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laws, and workers’ compensation laws. Employees may also seek to
make representation-based claims under limited consumer law
provisions relating to misleading and deceptive conduct in the course
of offering employment.
Employees may otherwise seek to commence claims based on their
contractual rights (i.e., for breach of contract) or based on negligence
(relying upon the law of torts).
Most statutory provisions provide courts with a wide discretion to
provide compensation, damages or to make orders such as for
reinstatement or re-employment in a termination-based claim. When a
claim is filed in court while employment is ongoing, the employee
making the claim may seek injunctive relief (e.g., orders to prevent an
unlawful act such as termination of employment on prohibited
grounds).

12. Waiving claims
Employees can waive non-statutory claims by entering into binding
agreements with their employers. Generally, a waiver of claims (or
release) should be executed at departure, and after the employee has
been given a sufficient opportunity to seek professional legal and
financial advice about the effect of such release.
Importantly, an employer cannot withhold the contractual or statutory
entitlements of an employee pending their execution of a release.
While releases can be given in deed form in the absence of
consideration, as a practical matter, an employee should be given
valuable consideration in exchange for a release. Consideration does
not necessarily need to be monetary. Consideration may be in the
form of a non-disparagement agreement, agreed statements
regarding departure, or a guarantee to the employee not to pursue
him or her for legal costs in exchange for discontinuing the legal
proceedings.
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Brazil
1.

General overview

In Brazil, poor performance is not considered a legal cause for
termination. Therefore, terminations motivated by performance
reasons need to be treated as a termination without cause (which are
lawful, but trigger notice and severance obligations).
As a general rule, it is possible to terminate an employee without
cause at any time (subject to a few exceptions where employees have
job security) and for any reason, provided that: (i) the termination is
preceded by a written notice of at least 30 days, which, as mentioned
at 5, may vary depending on how long the employee has rendered
service to the company; and (ii) the employee receives the mandatory
severance payment.

2.

By the employer

Employment in Brazil is normally for an indefinite-term. Employment
contracts can be entered into for a definite term in limited
circumstances. An indefinite-term employment arrangement can be
terminated at any time by either party, but unlike the “at will”
employment rule existing in the United States, the employee is entitled
to severance payments when dismissed by the employer.
Brazilian labor law has a clear distinction between termination “with
cause” and “without cause,” and the Labor Code sets out the legal
causes for termination by both employers and employees.
Termination with cause
An employer may dismiss a worker at any time for duly evidenced just
cause.

Save where otherwise indicated, law and practice in this chapter are stated as at April 2018.
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The Labor Code specifies each and every action on the part of the
employee that may be deemed a cause for termination. In other
words, Brazilian companies cannot create additional causes for
termination, apart from those already provided in the Labor Code.
Under the Labor Code, an employer has cause to dismiss in the
situations set out below:
•

practice of any dishonest act

•

lack of self-restraint and improper conduct

•

regularly doing business without permission of the employer,
when the same is in competition with the enterprise of the
employer and is prejudicial to the employee’s activities

•

an employee’s criminal sentence, after final judgment stage,
provided that the execution of the penalty has not been
suspended

•

sloth by the employee in the execution of his or her duties

•

drunkenness or drunkenness during working hours

•

violation of the company’s secrets

•

an act of insubordination

•

abandonment of employment

•

an act injurious to the honor or reputation of any person,
practiced during working hours, as well as any physical violence
practiced under the same conditions, except in the case of
legitimate defense

•

an act injurious to the honor or reputation of the employer or the
employee’s superiors, as well as any physical violence to them,
except in the case of legitimate defense

•

constant gambling
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•

practice of acts against national security duly evidenced by
administrative investigation

•

loss of a legally established qualification needed to exercise the
employee’s profession, such as a driver’s license, due to the
employee’s intentional misconduct.

Termination without cause
An employment relationship can be terminated at any time and for any
reason. However, unlike the “at will” employment regime existing in
the United States, if an employee is dismissed without cause, he or
she is entitled to a mandatory severance payment.
Termination by mutual consent
As of 11 November 2017, termination can be commonly agreed
between the parties, in which case severance will be reduced.
However, the employee can still make a claim about the termination,
even if it is a mutual termination, particularly in regard to its validity. It
is therefore important to keep registers/files that can demonstrate that
the employee has requested/agreed with the mutual termination.

3.

By the employee

Employees can resign at any time.
Subject as follows, when an employee resigns from employment,
he/she must provide his/her employer with a resignation letter 30 days
prior to the effective date of the resignation. During this 30-day period,
the employee is obliged to continue working, except where the
employer decides this is not necessary.
Employees can also resign and bring a claim for constructive
dismissal (i.e., a claim seeking judicial recognition of the employer’s
misconduct) if his/her employer has committed a fundamental breach
of its obligations toward him or her. Just cause for doing so requires
the filing of a labor claim and the burden of proof will lie on the party
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arguing the cause for termination. If the employee provides evidence
supporting the constructive dismissal, the employee will be entitled to
receive a severance payment (being the same compensation for
termination without cause).

4.

Employee entitlements on termination

Severance payments are due to the employee within 10 calendar
days after the date of the termination (failure to do so will result in a
penalty of one month’s salary to the employee). When an employee
resigns, if he/she has worked for the company for more than one year,
he/she will be entitled to outstanding salary, proportional Christmas
bonus (13th salary), accrued but untaken holiday entitlement and the
vacation bonus. When the employee has worked for the company for
less than one year, he/she shall only be entitled to his or her
outstanding salary and a proportional Christmas bonus (13th salary).
In a termination by way of mutual consent, notice (if paid) is reduced
by half, and the FGTS fine is limited to 20% of all amounts existing in
the employee’s FGTS account on the termination date (plus 10% over
the FGTS balance to the government for monetary correction
purposes). All remaining accrued labor rights remain due in full.
See 9.

5.

Notice periods

An employment contract for an indefinite term can be terminated
without cause by either party giving at least 30 days’ prior written
notice. Employees with more than one year of service in the same
company are entitled to additional prior written notice of three days for
each year worked (up to a maximum cap of 90 days).
As the presence of an employee under notice in the company’s
premises is sometimes not desirable or convenient, some companies
prefer to make a payment in lieu of notice and terminate the
employment immediately.
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However, in the case of termination without cause, if the employer
asks the employee to work during the notice period, he/she may be
requested to work for 30 calendar days with the right, during this
period, to reduce daily working hours by two hours per day or not to
work for seven consecutive calendar days.
In any case, for the purpose of calculating severance payments, the
employment relationship is only deemed to be terminated after the
end of the notice period. Consequently, all the severance payments
due to the employee shall include the notice period as a length of
service.
Certain collective bargaining agreements also provide that dismissal
by a company of an employee over 45 years old, who has been with
the company for five years or more, requires longer prior written notice
(i.e., generally 45 to 50 days).

6.

Terminations without notice

Failure by the employer to give prior written notice causes the
relationship to be extended for one more month for the purposes of
calculating the employee’s compensation and the severance payment.
If the employee terminates the employment, the lack of notice would
entitle the employer to discount an amount equal to the employee’s
monthly compensation from his/her severance payment.

7.

Form and content of notice termination

The employee must be given notice of termination in writing.

8.

Protected employees

According to the Labor Code, an employer may not dismiss pregnant
employees from the date of confirmation of pregnancy up to no less
than five months following the birth.
An employer is also prevented from terminating the employment
relationship arbitrarily or without cause when an employee is an
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elected member of the board of the employees’ union or a member of
the employer’s Internal Committee for Prevention of Accidents — this
applies during his or her term and for one year after the end of the
term.
Collective bargaining agreements between the employees’ union and
employer’s association may also contain provisions protecting certain
employees’ jobs. For example, the agreement may restrict the
employer from terminating an employment relationship when the
employee is less than two years from retirement.
Employees cannot be terminated while on vacation or sick leave.
Case law also provides protection to employees who suffer diseases
that cause any type of prejudice (e.g., HIV, cancer) since it considers
the dismissal of such employees to be discriminatory. Therefore, the
burden of proving that the termination was due to other reasons lies
on the company.

9.

Mandatory severance

Upon termination of the employment relationship by the employer
without cause or by an employee with cause, the employer must pay
the employee severance payments based on the employee’s monthly
salary. “Salary,” for the purposes of severance, means the employee’s
full monthly compensation, including base salary plus the monthly
value of all benefits extended by the employer (either by law or by the
employer’s personnel policies). The “termination date” considered in
severance calculations is the actual date of termination, or one month
thereafter in cases where the employer failed to give prior written
notice to the employee.
Severance payments usually include:
•

salary due until the date of termination

•

accrued vacations equal to a maximum of one month’s salary
per year of employment. In Brazil, employees are entitled to 30
days of paid vacation each year (when termination occurs before
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a full year is completed, the vacation time must be calculated on
a pro-rata basis)
•

a vacation bonus, equal to one-third of one month’s salary (in
case of pro-rated or “doubled” vacations, the bonus must be
calculated on the amount actually paid to the employee for
vacation)

•

the accrued Christmas bonus (13th salary) equal to 1/12 of the
employee’s monthly salary per month of employment (or a
fraction thereof equal to at least 15 days), counted from the
relevant 1 January to the date of termination

•

a fine of 50% of the funds existing in the employee’s Severance
Fund bank account on the date of termination, or the amounts
that should exist on the date of termination in the case where the
employee has already taken money from the fund (40% of this
fine is paid to the employee and 10% to the federal government)

The employer will also need to pay a number of payroll taxes
calculated on some of the above benefits.
Severance Funds must be created by the employer for each
employee by depositing an amount equal to 8% of the employee’s
monthly compensation in a special blocked bank account, opened in
the name of the employee for that particular purpose. The amounts
deposited in these funds, with interest and adjusted for inflation, may
be withdrawn by the employee upon retirement, as well as in the
termination circumstances referred to above.
In addition, if the employment contract is terminated during the month
immediately preceding the one in which the employee’s salary is to be
raised as a mandatory result of a collective bargaining agreement, the
employer must pay the employee an additional amount equivalent to
one month’s salary. Often there may be other additional severance
payments due to the employee, such as those outlined in the
employment contract or a collective bargaining agreement.
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10. Collective redundancy situations
The Brazilian labor legislation does not provide specific criteria as to
when a dismissal should be treated as collective or not, but the labor
courts usually characterize lay-offs as mass/collective when a large
number of employees are dismissed in connection with a definitive
reduction of the workforce and as a result of an economic/business
decision.
According to the Labor Reform, a mass lay-off of employees does not
require the union’s prior participation. However, the validity of this
provision is still under debate, as recent court decisions (issued after
11 November 2017) have denied the validity of this new rule, thus
understanding that a prior negotiation with the relevant labor union is
mandatory.
Accordingly, mass lay-offs conducted without the union’s prior
participation may still result in re-employment of the terminated
employees. However, given the number of employees involved and
the fact that the company may wind up or be liquidated, generally,
reinstatement of the terminated employees is not likely (although
possible in theory).
On the other hand, if the company decides not to treat the dismissals
as mass (i.e., following the regular path of terminations without
cause), it faces the risk of having to deal with the additional severance
packages demanded by the union, which could happen as soon as
the union learns about the terminations (by way of rumor, for
instance).
Considering that either having or not having a prior negotiation with
the union will likely result in a similar outcome (e.g., the negotiation of
additional benefits), companies with a reduced number of employees
often decide not to have a prior negotiation with the union about the
dismissals. Pre-negotiation is more common for larger companies that
may be adversely affected by union action, such as a strike.
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11. Claims, compensation and remedies
Claims for irregular termination are common in Brazil. Plaintiffs
normally seek reinstatement to their job position and the payment of
moral damages. Remedies can vary. Following the Labor Reform,
there are now guidelines for determining the amount of moral
damages. Indemnification may be awarded to employees for offense
to their honor, reputation, intimacy, freedom of action, or health. In
awarding damages, the judge will have to observe objective criteria.
Damages to employees shall not exceed 50 times their last salary for
grave offenses.
When a protected employee is terminated (see 8), the relevant
employee can seek reinstatement to his/her job position and the
payment of material and moral damages.

12. Waiving claims
Termination of an employment relationship in Brazil is a rather formal
matter as Brazilian law requires the filing of a termination form that
provides all payments owed to the employee. All terminations must
use a template termination form and such form must be signed by the
employer. The employer must also include a note in the employee’s
Labor Booklet.
Since 11 November 2017, the ratification or execution of termination
forms before the employee’s union is no longer required.
Upon executing the termination form, the employee automatically
consent to a full release of his or her rights to the payments described
in the form, but any other right or benefit related to the employment
period not specifically contemplated can be claimed within five years
from the date it is due or two years after termination, whichever comes
first. A separate release signed by the employee does not count as a
substitute for the termination form.
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However, a release agreement or any other type of private agreement
does not prevent the risk of an employee filing a labor claim against
the company.
This is because it is not legally possible from the Brazilian labor law
perspective to make an amicable settlement (outside of the labor
court) and be protected from future labor claims. Since the employees
are legally prevented from waiving their labor rights, although they
might have agreed not to file a claim against the company (in an
extrajudicial agreement), their rights are still protected by the Federal
Constitution.
In addition, the values paid under the release agreement may be
offset by the court if they are paid under the same nature and title of
the amount awarded by the court. In this sense, it is extremely
important to clearly mention in the release agreement the reason why
each amount is paid to the employee and to which labor right the
payment refers. It is also recommended, for evidentiary purposes, that
the employee signs the agreement to acknowledge the amounts paid.
Extrajudicial releases, however, may have a “moral effect” on some
employees, making them think twice before filling a claim.
Since the Labor Reform came into effect in November 2017, parties
can submit a settlement agreement for ratification by a labor court.
Although the judge is not obligated to ratify its terms, if he/she does
so, the ratification would, in principle, have a valid release effect.
However, because such legal provision is so recent, we still do not
have significant case law on the matter and do not know how judges
will apply it (in other words, unfortunately it is still unclear whether an
individual could lawfully waive/settle labor rights under these
circumstances).
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Canada
1.

General overview

The employment relationship can be terminated by either the
employer or the employee. The employer may terminate employment
either for “cause” or without “cause.” An employee can resign from his
or her employment for any reason.

2.

By the employer

Employees who are dismissed for performance or disciplinary reasons
are said to be terminated for “cause” or in the union environment with
“just cause.” In the non-union environment, wrongful dismissal cases
are litigated in the courts. It is generally considered difficult to prove
cause, especially for performance reasons, as the courts have set a
high standard for proving such claims. The defendant employer has
the burden to prove that there was cause for termination. If cause is
established, then the employer has no obligation to the employee
beyond paying wages and any other amounts earned and owed up to
the date of termination of employment — see further at 4 and 6.
If there is no cause for dismissal, the employer is required to provide
reasonable notice of termination at common law, or pay in lieu of
notice, unless the parties have agreed on the notice period in the
employment contract. The courts will usually accept a contractual
notice provision in a written employment contract provided it displaces
the employee’s entitlement to notice at common law and is
unequivocal, reasonable, and, at a minimum, equal to the notice of
termination required by the applicable employment standards
legislation.

Save where otherwise indicated, law and practice in this chapter are stated as at March 2018.
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3.

By the employee

In the absence of a contractual provision specifying the required
notice, an employee must provide reasonable notice of resignation to
his or her employer. The length of notice required will be a function of
the employee’s position and the time it would reasonably take the
employer to replace the employee or otherwise take steps to adjust to
the loss. The employment standards legislation in certain jurisdictions
also specifies minimum periods of notice that an employee must give
when resigning. In certain circumstances, the employer may be able
to waive its right to receive due notice of termination by accepting a
shorter period or no notice.
An employee can resign immediately where the employer commits a
serious breach of contract, for example, if the employer suddenly
demotes the employee for no reason or forces significant or
unreasonable changes onto the employee. In these types of
situations, the employee is entitled to treat him or herself as having
been dismissed — see further at 6.

4.

Employee entitlements on termination

If cause is established, the employer has no obligation to the
employee beyond paying wages and any other amounts earned and
owed up to the date of termination of employment.
Where the termination is without cause, the employer has both a
statutory obligation to provide notice and/or pay in lieu of notice and,
absent an enforceable termination provision in the employment
contract, a common law obligation to provide reasonable notice of
termination. Ontario has an additional statutory requirement for an
employer with a CAD 2.5 million annual payroll in Ontario to provide
“severance pay” equal to one week per year of service, pro-rated for
partial years, to a maximum of 26 weeks, for employees with five or
more years or service — see further at 9.
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5.

Notice periods

Each jurisdiction in Canada has a statutory provision that requires a
minimum amount of notice of termination that is based on the
employee’s length of employment. Minimum statutory notice periods
may vary, although many are similar to those in the Ontario
employment standards legislation. In Ontario, the minimum notice
requirement for individual employees is as follows:
Length of Service

Notice Requirement

Three months, but less than one year

One week

One year, but less than three years

Two weeks

Three years, but less than four years

Three weeks

Four years, but less than five years

Four weeks

Five years, but less than six years

Five weeks

Six years, but less than seven years

Six weeks

Seven years, but less than eight years

Seven weeks

Eight years or more

Eight weeks

Statutory notice requirements do not apply to certain categories of
employees. These categories include, but are not limited to, workers:
•

Who are employed for a definite term or task for less than one
year (having successive one-year periods does not preserve the
exemption);

•

Who are temporarily laid off;
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•

Found guilty of willful misconduct, disobedience or willful neglect
of duty that is not trivial and has not been condoned by the
employer; or

•

Whose employment has been made impossible by an
unforeseeable event.

The common law entitlement to reasonable notice usually goes further
than the statutory entitlement. Typically, the common law notice for
termination will be in the range of two to six weeks for each year of
service, inclusive of the statutory entitlements, based on the factors
outlined below. The ceiling is usually around 24 months of notice,
although some awards have gone higher.
Four factors are typically considered in determining the length of
reasonable notice. The first factor is the age of the departing
employee. The second is the employee’s years of service. The greater
the length of employment or age of the worker, the more notice is
required. The third factor is the character of employment. A senior
position, or one where the skills are highly specialized and narrowly
applicable to other areas of work, suggests an increased notice
period. A low-level position, or one with widely transferable skill sets,
indicates a shorter notice period. The final factor is the availability of
similar employment. More notice is required where there are not many
options for comparable re-employment.
Employees, however, have an obligation to mitigate their damages to
the best of their ability. If the employee does not attempt to seek other
employment, or makes a poor attempt, then the court can decrease
the amount of notice for the employee’s failure to mitigate. The policy
rationale for the obligation to mitigate is to provide an incentive for
employees to replace their lost income and reduce their need to seek
damages.
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6.

Terminations without notice

Unless specific provisions exist in the employment contract,
employees can be terminated either with notice or for cause. What
constitutes cause may be expressly outlined in the employment
contract and is typically outlined in collective bargaining agreements
for unionized employees. For example, the contract may set out what
types of improper conduct constitute cause for termination. Where the
employment agreement is silent on the issue of cause, whether the
employer has sufficient cause for terminating employment without
notice will depend on the facts of the case. Examples of employee
actions or behaviors where employers typically allege cause include
the following:
•

Dishonesty (in most circumstances);

•

Intoxication, depending on the circumstances, the effect of the
intoxication upon job performance and whether the employee
suffers from alcohol addiction;

•

Illness, if it leads to so much absence that the employee is not
fulfilling obligations (however, statutory requirements prohibit
discrimination based on disability

•

Insolence, depending upon the circumstances;

•

Incompetence (the employer must be prepared to show what
level of competence was expected, that this level of competence
was known to the employee as being expected, and that it was
not met); and

•

A conflict of interest.

The employer’s inability to continue the employment for economic
reasons is not cause for termination without notice, nor is a change in
methods of production or operations.
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Reasons that might otherwise be sufficient cause will cease to be so if
the employer has condoned the employee’s conduct. For example, an
employer cannot suddenly dismiss an employee for insolence where
that level of insolence had been tolerated many times in the past. An
employer that has condoned certain employee actions in the past but
does not wish to continue to condone those actions must inform the
employee of this change in advance. Condonation is a problem
particularly where an employer wishes to discharge an employee for
incompetence. In incompetence cases, the employer will often be
found to have condoned the level of performance that the employee
has been delivering. For example, where an employee has been
doing the same job for years at the same level of performance, or
where an employee has been given raises and promotions, it is
difficult for the employer to allege incompetence, as the court will
usually conclude that the employer condoned the employee’s level of
performance.
There are also actions employers can take that may be considered as
termination by a court even though the employer did not perceive
them that way. These “deemed terminations” include circumstances in
which an employee is required to move to another location (unless
provided for in a written employment contract); a significant change in
salary or benefits; a significant change in position, responsibilities or
reporting lines; or demotions. Employers must be alert to the problems
that can develop if employees do not approve of such changes. If an
action is determined to be a deemed termination, the employee is
entitled to reasonable notice, or pay in lieu thereof, as in any other
non- culpable discharge. The law of deemed terminations is set out in
court decisions and continues to develop and, therefore, precise
guidelines as to what changes are permissible cannot be set out.

7.

Form of notice of termination

Any notice of termination must be in writing, and delivered personally
to the employee or mailed by registered mail.

Baker McKenzie | 45

DSC95848_The Global Termination Handbook_Oct 16_print version.pdf 58

10/16/2018 4:05:00 PM

8.

Protected employees

There are a number of statutory protections that prohibit termination of
employees for certain protected types of conduct. For example:
•

Employment standards legislation protects the right of
employees to be reinstated, following a leave under the
legislation, to the position the employee most recently held with
the employer, if it still exists, or to a comparable position, if it
does not;

•

Occupational health and safety legislation protects the right of
employees to report unsafe working conditions; and

•

Election legislation protects the right of employees to have
certain hours free from work to cast a vote in an election.

In addition, if the decision to dismiss an employee (or selection for
redundancy) is based in whole or in part on a protected ground under
human rights legislation (eg, race, color, ancestry, place of origin or
citizenship, creed, sex, sexual orientation, age, marital or family
status, or disability), he or she may have a discrimination claim. No
qualifying period of service is required to bring a discrimination claim.

9.

Mandatory severance

In Ontario, although not in most other Canadian jurisdictions, in
addition to the requirement to provide notice or pay in lieu of notice,
the employer must also pay severance if the employee has at least
five years of service, and:
•

The employer has an annual payroll in Ontario of CAD 2.5
million; or

•

More than 50 employees are dismissed as a result of the closure
of all or part of a business.

The amount of severance pay required by legislation is one week’s
pay per year of service, up to a maximum of 26 weeks’ pay. The
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formula also provides for prorating partial years of service. All periods
of employment must be counted, even those followed by a break in
employment. An employer may apply to the Ministry of Labor for
approval to make instalment payments over a maximum period of
three years. Employees who resign after receiving a notice of
termination are still entitled to severance pay, as long as the employer
is provided with two weeks’ written notice of resignation, and the last
working day falls within the statutory notice period. Where the
severance is initially considered a lay-off, it will be deemed to be a
dismissal if the lay-off period exceeds 35 weeks in a period of 52
consecutive weeks.

10. Collective redundancy situations
In cases where 50 or more employees are dismissed at the same
time, all employees are entitled to the same amount of notice. The
required notice period varies with the number of employees being
dismissed. For example, in Ontario, the requirements are:
Number of Employees

Notice Requirement

50 to 199

Eight weeks

200 to 499

12 weeks

500 or more

16 weeks

In Ontario, the statutory notice period for mass terminations cannot
begin until the Ministry of Labor receives a disclosure statement
outlining, among other things:
•

The economic factors responsible for the pending terminations;

•

Any alternatives to termination implemented or discussed with
employees or their agents; and
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•

Any proposed adjustment measures to aid the affected
employees.

Officials of the Ministry of Labor and other provincial ministries will
follow up with the employer’s notice to varying degrees, depending on
the social and political impact of the mass termination. These officials
may determine whether they can help the employer overcome any
financial problems and thus avoid the terminations. At the same time,
they will establish programs designed to help the workers find new
jobs. These relocation programs can involve the participation of the
employer, government representatives and third parties. In certain
circumstances, the employer may be asked or required to offset the
cost of these programs. Special rules apply to unionized employers
with seniority systems that allow for bumping rights, as contained in
most collective agreements. In such cases, if bumping could result,
the employer may post a notice as to who is being dismissed, setting
out their seniority, job classification, and proposed termination date.
This posted notice then becomes notice to anyone bumped.
In instances where 10% or less of the employees who have been
employed for at least three months at the establishment are dismissed
for reasons other than the permanent discontinuance of all or part of
the employer’s business at the establishment, only the individual
notice requirement applies.

11. Claims, compensation and remedies
Employees discharged either for cause, or with what they believe to
be too short a notice period or too little severance pay, must choose to
either litigate a wrongful dismissal claim in court or file a claim for
termination pay (and, if applicable, severance pay) with the applicable
Ministry of Labor. An employee cannot do both for the same
termination or severance of employment. The parties are free to
negotiate a settlement prior to, or at some point during, a court action.
Where an employment contract specifically sets out the required
period of notice, the courts will usually accept the contractual
48 | Baker McKenzie

DSC95848_The Global Termination Handbook_Oct 16_print version.pdf 61

10/16/2018 4:05:00 PM

The Global Termination Handbook | Canada

provision provided it displaces the employee’s entitlement to notice at
common law and is unequivocal, reasonable, and, at a minimum,
equal to the minimum entitlement in the applicable employment
standards legislation. For example, an employee who the courts may
otherwise have found to be entitled at common law to a 12-month
notice period may be entitled to as little as three-months of notice
pursuant to a written agreement. Negotiating a contractual period of
notice can therefore make termination a more affordable solution for
the employer if problems occur in the employer-employee relationship.
Absent a contractual notice provision, if the courts determine that the
appropriate amount of notice has not been given, the employer must
pay damages in its place. The damages represent the amount the
employee would have earned during the notice period, including
benefits and regular bonuses (discretionary bonuses are not
included). However, the employee is under a duty to try to mitigate his
or her actual losses. Accordingly, the employee must seek other
employment and any income received from other employment would
be deducted from the amount of damages owed by the employer.

12. Waiving claims
An employee can waive his or her non-statutory claims arising out of
the dismissal by entering into a binding release with the employer.
The employer should not ask the employee to sign a release at a
termination meeting. Rather, the employee should be given sufficient
opportunity to seek legal and financial advice about the effect of the
release.
Valuable consideration must be given in exchange for a release,
otherwise the employee can challenge its enforceability. Typically a
severance package (in excess of the employee’s contractual or
statutory entitlements) is offered as consideration and the severance
package offer is made conditional upon the employee signing a
release of any claims arising out of the termination of his or her
employment.
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China
1.

General overview

Full-time and part-time employees in China are treated very differently
in terms of grounds for termination. A part-time employee can be
terminated at any time without prior notice or statutory severance. By
contrast, there are fairly strict and complicated limitations on the
termination of full-time employees. There are four main methods by
which a full-time employment relationship may end: (1) unilateral
termination by the employer; (2) termination by mutual agreement
between the employer and employee; (3) automatic ending of an
employment contract; or (4) resignation by an employee.

2.

By the employer

Unilateral termination
Unilateral termination
categories

Circumstances when this category
applies

Immediate termination of an
individual employee with no
severance payable

•

When the employee is proven
during the probation period not to
satisfy the conditions for
employment.

•

When the employee seriously
breaches the employer’s rules
and regulations.

•

When the employee commits
serious dereliction of duty or
engages in fraudulent and
unlawful practices for the
employee’s personal gain,
causing major harm to the
employer.

Save where otherwise indicated, law and practice in this chapter are stated as at July 2018.
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Unilateral termination
categories

Termination of an individual
employee upon 30 days’
notice and with severance
payable

Circumstances when this category
applies
•

When the employee has his or
her criminal liability pursued in
accordance with the law.

•

When the employee has an
employment relationship with
another employer that materially
affects his or her work for the first
employer, or he/she refuses to
rectify the matter after the same is
brought to his or her attention by
the first employer.

•

When the employee causes the
employment contract to be invalid
due to use of coercion, deception,
or taking advantage of the
employer’s difficulties to make the
employer sign the employment
contract.

•

When after medical treatment for
a non-work-related illness or
injury, the employee can engage
neither in his or her original work
nor in other work arranged by the
employer.

•

When the employee is
incompetent and remains
incompetent after training or
adjustment of his or her position.
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Unilateral termination
categories

Circumstances when this category
applies
•

Collective dismissals (mass
layoffs)

When a major change in the
objective circumstances relied
upon at the time of conclusion of
the employment contract renders
it impossible to perform and, after
consultations, the employer and
employee are unable to reach
agreement for amending the
employment contract.

Workforce reductions as described
are permissible when the following
circumstances affect the employer:
•

serious difficulties in production
and/or business operations

•

restructuring pursuant to
bankruptcy law

•

the enterprise switches
production, introduces a major
technological innovation or
revises its business method and,
after amendment of employment
contracts, still needs to reduce its
workforce

•

a major change occurs affecting
the objective economic
circumstances relied upon at the
time of conclusion of relevant
employment contracts, rendering
them impossible to perform
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Unilateral termination
categories

Circumstances when this category
applies

An employer must give prior notification to a union (if the company
has a company union) before unilaterally terminating employees. This
requirement applies in all cases of unilateral termination by an
employer.

3.

By the employee

Generally, an employee must provide an employer with 30 days’
written notice before he or she can resign from a company, though
there are some exceptions (e.g., part-time employees may resign at
any time). Specifically, the ECL requires an employee in his or her
probationary period to give three days’ prior notice of resignation.
In certain circumstances, an employee can resign with immediate
effect, such as:
•

when the employer fails to provide the labor protection or
working conditions specified in the employment contract

•

when the employer fails to pay labor compensation in full and on
time

•

when the employer uses violence, threats or unlawful restriction
of personal freedom to compel an employee to work

•

when the employer fails to pay social insurance premiums for
the employee in accordance with law

•

when the employer has rules and regulations that violate laws or
regulations, which harm the employee’s rights and interests

•

when the employer causes the employment contract to be
invalid due to: (i) use of coercion, deception, or taking advantage
of the employee’s difficulties to make the employee sign the
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employment contract; (ii) a disclaimer of the employer’s legal
liability or denial of the employee’s rights; or (iii) a violation of
mandatory legal provisions
•

when the employee is instructed by his or her employer in
violation of rules and regulations, or is peremptorily ordered by
his or her employer to perform dangerous operations that
threaten his or her personal safety

•

when the employer refuses to pay an employee overtime

•

when the employer pays the employee below the local minimum
wage

•

other circumstances provided for under the law

4.

Employee entitlements on termination

An employee may be entitled to statutory severance, compensation
for accrued but unused annual leave, payment in lieu of notice or
other contractual entitlements depending on how the employment is
terminated.

5.

Notice periods

See 2 and 3.

6.

Terminations without notice

See 2 and 3.

7.

Form and content of notice termination

The notice of termination should be in written form, but there are no
specific statutory requirements for the content of such notice.

8.

Protected employees

In certain circumstances, employers are prohibited from unilaterally
terminating the employment of individual employees. An employer
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cannot unilaterally terminate an employee on any of the grounds
requiring 30 days’ notice, including collective dismissal grounds, if any
of the following circumstances apply to an employee:
•

the employee suffers from an occupational disease or injury, and
is confirmed to have lost or partially lost the ability to work

•

the employee is in a statutory medical treatment period for a
non-work-related illness or injury

•

the employee is pregnant, or within one year after childbirth

•

the employee is engaged in operations exposing him/her to
occupational disease hazards and has not undergone a predeparture occupational health check-up, or is suspected of
having contracted an occupational disease and is being
diagnosed or under medical observation

•

the employee has worked for the employer continuously for at
least 15 years and is less than five years away from his or her
legal retirement age

•

the employee is still in his or her term as a union chairman, vicechairman, or union committee member

•

the employee is still in his or her term as collective bargaining
representative during collective bargaining negotiations

•

other circumstances stipulated in legislation

9.

Mandatory severance

The ECL provides that the basic formula for calculating severance is
one month’s “average monthly wage” for each full year of service with
the employer.
The average monthly wage is calculated by adding up the “total
wages” received by the employee during the 12 months prior to
termination and then dividing that number by 12. The “total wages”
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shall include income such as a base/piece-rate salary, bonuses,
allowances and subsidies. If the employee’s average wage during the
last 12 months is less than the local minimum wage, the calculation
shall be based on the local minimum wage. If the employee has
worked for less than 12 months, the average salary shall be
calculated according to the number of months actually worked.
However, if the average monthly wage of an employee exceeds 300%
of the average municipal wage in the locality where the employee
works, then that employee’s severance pay shall be capped at 300%
of the average municipal monthly wage.
In terms of calculating the years of service, if an employee has worked
for a period of less than six months, then the employee would be
entitled to half a month’s wage for that period of service, but if the
employee has worked for a period of between six months and one
year, then that period shall be considered a full year of service for
severance calculation purposes so that the employee would be
entitled to a full month’s wages.
If an employee is terminated because of continued inability to work
due to illness or injury, then an additional medical subsidy equivalent
to six months’ wages should be paid. If the employee suffers from a
serious illness, then the medical subsidy amount is increased by 50%,
and if the employee suffers from a terminal illness, the amount is
increased by at least 100%.
If an employee commenced working for the employer before 1
January 2008 (when the ECL took effect), his/her statutory severance
for the pre-2008 portion shall be calculated in accordance with local
regulations in effect at that time.
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10. Collective redundancy situations
An employer undertaking collective dismissals must complete a threepart procedure set out below:
•

explain the reasons for the dismissals to its labor union or to all
employees 30 days in advance of the dismissals

•

consider the opinions of the labor union or the employees

•

report its plan for workforce reduction to the local labor bureau

There may be local variations to the procedural requirements above
and, in some locations, certain requirements are difficult to comply
with. For example, in Shanghai, an employer is required to submit
documents evidencing the election of employee representatives when
reporting a mass layoff to the competent labor bureau. In addition, the
report to be submitted to the labor bureau must have the union’s or
employee representatives’ opinion and carry the union’s seal or
employee representatives’ signatures. In effect, this means that the
employer needs the agreement of the company union or employee
representatives.

11. Claims, compensation and remedies
In the PRC, an employment contract may only be terminated by an
employer in certain limited circumstances. If an employer unilaterally
terminates an employee relationship and is not able to justify the
termination on one of the statutory grounds, or if the employee is
protected from termination, the employer would be deemed by the
courts to have committed an unlawful termination.
If an employer is held to have unlawfully terminated an employee, a
labor arbitration panel or court may rule the termination to be void and
reinstate the employee.
If the employee does not demand reinstatement or if reinstatement is
“not possible,” then the employee should be awarded damages equal
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to double the amount of statutory severance to which the employee
would be entitled if he/she had been lawfully terminated (although in
many localities, the double severance penalty is capped for all years
of service even though the severance for lawful termination may only
be capped for years of service since 1 January 2008).

12. Waiving claims
Usually contractual claims can be settled and waived very easily.
Mutual termination contracts (MTC) can include a waiver and release
clause whereby the employee waives any and all present or future
claims against the employer, which are generally deemed enforceable
as long as there is no obvious unfairness, misunderstanding, coercion
or deception used to obtain the employee’s consent to the MTC.
An employee will sometimes attempt to rescind a signed MTC on the
grounds of a waiver of a right unknown at the time of signing the MTC.
PRC courts generally are split in their opinion as to whether an MTC
can be rescinded in such circumstances.
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Colombia
1.

General overview

Employment agreements in Colombia can be terminated:
•

without cause, by the unilateral decision of one of the parties

•

for cause, argued by one of the parties

•

for legal cause, such as the expiration of a fixed term, the
completion of the task or activity for which the employee was
hired, the employee’s death, the decision of a labor court, etc.

by mutual consent when both parties agree on termination

2.

By the employer

The Labor Code establishes that an employment agreement may be
terminated by the employer with or without cause.
Termination for cause
An employer may have cause for unilaterally terminating an
employment contract when the employee commits a grave act of
misconduct (such offenses are usually provided in the employer’s
Workplace Regulations, in the employment contract or any other labor
regulation — see further below).
The relevant cause must be stated in writing upon termination and
employers cannot invoke other causes later. Employers must have
serious evidence to demonstrate the cause, and should keep all the
documents necessary to support their decision in the event of a claim.
In a judicial claim, the employer will have the burden of proving the
reasons for termination while the employee only has to inform the
judge that the cause did not exist.

Save where otherwise indicated, law and practice in this chapter are stated as at May 2018.
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When the employment contract terminates for cause, the party that
makes the decision should not pay an indemnity for dismissal.
Depending on the circumstances, however, termination of
employment for cause must be handled carefully and might require a
previous special proceeding in relation to investigation and the
decision-making process or further consideration with labor attorneys.
Causes for termination listed by Colombian employment law include:
deceiving an employer; violence; insulting acts during work or outside
of work against the employer or employer’s family; material damage to
the workplace and its materials; immoral or wrongful acts in work;
grave violations of obligations; employee imprisonment for more than
30 days unless they are subsequently acquitted; revealing commercial
secrets that will harm the employer; not being capable of carrying out
the work; not performing work without a valid reason; poor discipline;
and systematic omissions to avoid diseases/accidents.
In some cases, special procedures have been established to
unilaterally terminate an employment agreement for cause.
Termination without cause
When an employment relationship is terminated without cause by an
employer, the employer must inform the employee in writing of its
intention to terminate the relationship and pay the corresponding legal
indemnity/severance. The amount of legal indemnity/severance will
vary depending on the salary level, seniority and duration of the
employee’s employment contract. From a legal point of view, no
special format has to be followed and no minimum prior notice is
required.
There are certain cases when the employer cannot freely terminate
employment agreements — unilaterally and without cause — see 8.

3.

By the employee

Employees can resign at any time without prior notice or payment of
legal severance.
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Employees can resign with cause if their employer has committed a
breach of its employment obligations (often called “constructive
dismissal”). The cause must be set out in writing by the employee at
the time of termination, as it is not possible to invoke different causes
afterwards. Upon litigation, the burden of proof will lie on the party
arguing the cause for termination.
If litigation follows and the employee provides evidence supporting the
constructive dismissal, the employee will be entitled to receive a
severance payment (being the same indemnity for termination without
cause).

4.

Employee entitlements on termination

Regardless of the cause for termination, employers must: (i) pay
employees all outstanding mandatory amounts, which vary according
to the salary arrangement (integral or ordinary); (ii) notify all relevant
entities of the termination; and (iii) deliver all outstanding termination
documents and certifications to the employee.
Colombian labor law allows two types of salary arrangements: the socalled “traditional structure” under which salary and fringe benefits are
paid separately; and the so-called “integral salary structure” under
which mandatory benefits are already included pro rata in the monthly
salary payments.
Upon termination of employment, employees in the traditional salary
structure are entitled to the following minimum legal benefits: pending
salaries, unemployment aid, interest on unemployment aid, legal
semester bonus and pending vacations. Employees under the integral
structure salary would only be entitled to pending salaries and
vacations.
Depending on the employee’s situation, additional payments may
arise on termination, including any extra-legal benefits owed and a
legal and/or settlement bonus.
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Failure to pay salary and fringe benefits upon termination can lead to
a delayed payment indemnity after termination. This is equivalent to
one day of salary per day of delay for a maximum period of 24
months. If payment is not made after 24 months, moratorium interest
will apply at the maximum rate defined by the Superintendent of
Finance. The salary and fringe benefits are certain and indisputable
rights of the employees and they cannot therefore be waived or
settled.
If unemployment aid was not duly deposited in an unemployment aid
fund by the dates required by law, the employee is entitled to an
additional indemnity. This indemnity is equivalent to the payment of
one day of salary for day of delay, to be deposited in the
unemployment aid fund, counted from 15 February of each calendar
year, up to the date of termination of employment or until the date of
the deposit, whichever occurs first.
Failure of the employer to pay interest on unemployment aid on a
timely basis requires that the payment of the interest be calculated at
a rate of 24% of the unemployment aid.
The obligation to pay the failure indemnities previously described is
not automatic. The employer’s behavior or reasons for not paying the
social benefit must be considered by a judge and finally qualified as
being done in “bad faith.”
In all terminations the employer must deliver the following termination
documents to the employee: (i) labor certificate indicating date of
entry, type of agreement, last salary earned, last position, date of
termination and legal reason of the termination; (ii) an order for the
medical termination exam; (iii) the final liquidation of labor accruals
(including the legal indemnity for dismissal, if applicable); (iv) an order
to cash the amounts accumulated for unemployment aid on the
unemployment fund, for employees under the traditional salary
scheme; and (v) a copy of the written records of the payment
vouchers of social security quotations and payroll taxes, performed in
favor of the employee during the last three months of service. If the
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vouchers for the last month of services arrive one month late, the
employer must send them to the former employee’s home address
through a certified courier.
In addition to termination for cause or without cause, there can be
termination by mutual consent (see 12).

5.

Notice periods

Generally, employers are allowed to notify termination on the same
day as the effective date. However, in certain instances of dismissal
by an employer for cause, recognition of pension or due to poor
performance, the employer must give the employee advance notice of
no less than 15 days in order to be able to terminate the employment
agreement. In these instances, the employer must provide the
required notice with no exceptions.
Employers with employees on fixed-term contracts are required to
provide prior notice of no less than 30 days prior to the contract’s
expiration date. Otherwise, the employment contract will be
automatically extended for a period equal to the one initially agreed or
stated by law.

6.

Terminations without notice

If an employer fails to give an employee advance notice of dismissal
(in the instances when this is required — see 5) the termination of the
employment agreement will be considered a termination without
cause, thereby entitling the employee to statutory severance.

7.

Form and content of notice termination

To have appropriate evidence of termination, the termination notice
should be made in writing. From a legal standpoint, no special format
needs to be followed and, except for the situations outlined in 5, no
minimum prior notice is required. However, in the event of a
termination for cause the employer must state the reason for the
termination in writing.
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In the scenario of termination by mutual consent, the parties usually
agree termination through a release and settlement agreement
through a private or public document. These agreements include the
employee’s consent in writing to termination, and the execution of a
release and settlement document.

8.

Protected employees

Colombian legislation provides special privileges to certain employees
to protect them from dismissal.
The limitations on dismissal include:
•

the ability to dismiss employees in a collective dismissal
situation (see 10)

•

the right of reinstatement for those employees who by 1 January
1991 had more than 10 years of tenure

•

protection for certain protected categories of employees (i.e.,
pregnant women and women during the three months following
childbirth, spouse, permanent companion or partner of women
who are pregnant and unemployed, and who are dependent on
the employed partner; founders and adherents of a union,
members of the board of directors or the claims committee of a
union, employees that file a petition sheet during a collective
bargaining negotiation, employees with three years or less to
retire, employees with health problems and employees who
have filed an employment harassment complaint during the six
months prior to termination)

Unless the employer has a strong legal cause to terminate protected
employees, the employees can seek reinstatement to their job
position. In practice, this means that termination of protected
employees is usually achieved through a settlement agreement under
which termination takes place by mutual consent.
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9.

Mandatory severance

In the event of termination without cause, the following severance
payments apply to employees on an indefinite-term contract:
•

for employees who earn less than 10 monthly legal minimum
salaries (for 2018, COP 7,812,420), the severance is equal to 30
days of salary for the first year of service and 20 additional days
of salary for each additional year of service and proportionally
per fraction of year

•

for employees who earn 10 monthly legal minimum salaries or
more, the indemnity is equivalent to 20 days of salary for the first
year of service and 15 additional days of salary for each
additional day of salary for each additional year of service and
proportionally per fractions of the year

•

for employees who had more than 10 years of service as at 27
December 2002, the indemnity is equivalent to 45 days of salary
for the first year of service and 40 additional days of salary for
each year subsequent to the first and proportionally per fractions
of the year

•

for employees who had 10 or more years of service as at 31
December 1990, and who have not waived their right to
reinstatement, the indemnity is equivalent to 45 days of salary
for the first year of service and 30 additional days of salary for
each year subsequent to the first and proportionally per fractions
of the year

•

for employees with agreements entered into for a fixed term or
for the duration of a specific job, the indemnity is equivalent to
the salaries corresponding to the unexpired period of the
agreement. In the case of agreements for the duration of the job,
the indemnity cannot be less than 15 days’ salary

Historically, this legal severance has been considered to be a
complete payment to compensate the employee for unemployment.
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However, the Colombian Constitutional Court has ruled that the
amount of the legal indemnity/severance recognized for wrongful
termination of the employment contract may potentially be
disregarded as a definite payment if the employee can prove
additional damages. The burden of proving this potential claim is on
the employee.

10. Collective redundancy situations
Under Colombian legislation, within six months, an employer may not
terminate a certain percentage of employees (depending on the size
of the total workforce) without cause except with prior authorization
from the Ministry of Work. The closing of operations, totally or
partially, is prohibited unless employers have prior authorization from
the Ministry of Labor.
Voluntary reorganization of the employer’s business is not deemed a
legal cause for termination of employment. Therefore, the collective
dismissal of employees requires prior clearance from the Ministry of
Labor. The employer must continue employing the employees and
pay their wages and other labor benefits until such clearance is
obtained. In practice, the Ministry of Labor will thoroughly examine the
request before granting authorization, so as to be certain the
reorganization is really supported by the facts and that the employer is
complying with all labor obligations. The ministry can take more than
six months to approve the collective termination.
Once permission from the Ministry of Labor is granted, the employer is
legally authorized to unilaterally terminate the employees and has to
pay the employees the mandatory indemnity and separation payments
resulting from termination. No extra legal or other settlement benefits
need to be recognized.
Mass lay-offs without authorization from the Ministry of Labor will be
deemed void. The consequence is that the employees must be
reinstated with back pay of salaries and labor benefits accrued but not
paid during the time unemployed.
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Certain employees have special protection against dismissal — see 8.
Thresholds
Payroll (number of employees)

Percentage of employees
dismissed without cause in a
period of six months, which
triggers collective dismissal

Between 11 and 50

30%

Between 51 and 100

20%

Between 101 and 200

15%

Between 201 and 500

9%

Between 501 and 1,000

7%

More than 1,000

5%

Procedure and information and consultation requirements
As mentioned above, an employer must obtain prior authorization
from the Ministry of Work for collective dismissal. Authorization from
the Ministry of Work is also required for the partial or total shut down
of operations.

11. Claims, compensation and remedies
Dismissals with or without cause and constructive dismissals can
result in claims for moral and economic damages caused by the
termination. Additionally, in the event of a constructive dismissal, the
employer could be ordered to pay statutory severance.
To dismiss protected employees (see further at 8), the employer must
obtain prior authorization from the Ministry of Labor or a labor judge.
In the event that the employer does not receive such authorization for
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the termination, the employees can seek reinstatement to their job
position and compensation.

12. Waiving claims
Upon termination, the parties can decide to execute a settlement and
release document, which can be private and/or ratified before a labor
authority. This is usually achieved where there is mutual consent for
the termination. These agreements include the employees’ consent in
writing to their termination, and their execution of a final full release of
claims under the settlement agreement.
Under the settlement agreement, the employees fully release the
employer from any employment-related judicial claim with the effect of
res judicata. This means that any future claim from the employees for
facts related to the labor relationship that was terminated by mutual
consent would be dismissed by a labor judge if all minimum labor
rights were duly paid.
In Colombia, any person has the right to file a claim, even if
termination of the employment was formalized by means of a
settlement agreement. However, where the employees have signed
settlement agreements, the probability of facing a judicial complaint is
remote.
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Czech Republic
1.

General overview

The Czech Labor Code (“ the Code”), came into effect as of 1 January
2007, and constitutes the principal legislative act governing
employment relationships in the Czech Republic.
Under the Code, an employment relationship may be terminated by
agreement; by termination notice; by immediate cancellation; or by
termination during the trial period. These circumstances of termination
are explained in more detail below. An employment relationship
concluded for a fixed term may also be terminated by the expiry of the
agreed term.
Termination by agreement
If an employer and employee agree to terminate an employment
relationship, the employment relationship ends on the agreed upon
day. Agreements to terminate an employment relationship must be
made by the employer and employee in writing (otherwise they are
null and void). The employer and the employee must each receive
one copy of the relevant termination agreement.
Termination during the trial period
During the trial period, either the employer or employee may cancel
the employment relationship in writing for any reason or without giving
a reason. Written cancellation of the employment relationship should
be delivered to the other party; the employment relationship ends on
the day of delivery of the written cancellation of employment to the
other party, unless the cancellation states a later day during the trial
period. The employer cannot, however, cancel an employment
relationship during the first 14 days of an employee’s sickness.

Save where otherwise indicated, law and practice in this chapter are stated as at April 2018.
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Other termination circumstances
A fixed-term contract ends with the expiration of the employment term.
If, after the expiration of the fixed term, the employee continues to
carry out work and the employer is aware of this, the employment
relationship changes to an employment relationship agreed upon for
an indefinite period, unless the employer agrees otherwise with the
employee. A fixed-term employment relationship may also be
terminated in any of the four manners set out in 1 above.
In addition, an employment relationship:
•

expires on the death of an employee

•

with a foreign employee terminates on the day on which the
foreigner’s residence in the territory of the Czech Republic, or
the work permit, is to end according to an enforceable decree
depriving him/her of permission to reside (if such permission or
work permit is required)

•

on the day on which a sentence imposing the punishment of
deportation from the territory of the Czech Republic on a foreign
employee takes legal effect

•

upon the expiration of a foreign employee’s work permit

2.

By the employer

Termination by notice
The Code sets out the following permitted reasons for terminating an
employment relationship by the employer’s notice:
•

if the employer or a portion of the employer’s organization is
dissolved

•

if the employer or a portion of the employer’s organization is
relocated
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•

if the employee is made redundant due to a decision by the
employer or the respective body to change the employer’s tasks
or technical set-up, to reduce the number of employees for the
purpose of raising work productivity, or to make other
organizational changes

•

if the employee cannot (based on a medical opinion or based on
a decision by a relevant state administration authority) continue
to perform his or her previous work due to a work injury,
occupational disease or threat of occupational disease, or if the
employee has reached the highest allowable exposure at the
workplace, as determined by the appropriate health service
authority

•

if the employee has lost, on a long-term basis, the ability to
continue to perform his or her previous work because of a health
condition (based on a medical opinion or based on a decision by
a relevant state administration authority)

•

where the employee does not meet the legally required
qualifications to perform the agreed upon work or, through no
fault of the employer, does not fulfill the requirements to properly
perform the work, and if the failure to fulfill these requirements
takes the form of unsatisfactory work results, the employee may
be given a termination notice only if he/she was called upon in
writing by the employer within the previous 12 months to
eliminate such deficiencies, and the employee did not do so
within a reasonable period

•

if there are reasons for which the employer could immediately
cancel the employment relationship with the employee, or if
there is a serious breach of obligations arising from legal
regulations relating to work performed by the employee — for
ongoing but less serious breaches of legal regulations relating to
work performed by the employee, the employee may be served
a termination notice if, during the previous six months in
connection with this breach of obligations arising from legal
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regulations relating to performed work, he/she was notified in
writing of the possibility of being given a termination notice
•

in the case of a violation of the regime of a temporarily unfit-forwork insured person in an especially gross manner (for example,
where such an employee does not remain, during the first 14
calendar days of an illness, at his/her residence and/or does not
observe the time period and extent of permitted errands) — the
termination notice for such a violation must be served on the
employee within one month from the date of learning of the
violation of the treatment regime; however, at the latest, within
one year from the date when such reason for termination notice
occurred

Immediate cancellation
An employer may immediately cancel an employment relationship
only exceptionally and only in the following cases:
•

if the employee has been sentenced for an intentional crime to
an unconditional prison term of at least one year and such
sentence is final, or if the employee has been sentenced to an
unconditional prison term of no less than six months for an
intentional criminal act committed during the course of
performing his/her work tasks or in direct connection therewith
and the sentence is final

•

if the employee has breached the obligations arising from legal
regulations relating to the work performed by him or her in an
“especially gross manner”

Special rules apply to this type of termination. As a practical matter,
unless an employee clearly breaches the obligations arising from legal
regulations relating to the work performed by him/her (e.g., regularly
appears at work intoxicated, steals/embezzles or continuously fails to
follow the instructions of his/her superiors), it is often difficult to argue
that an employee has breached the obligations arising from the legal
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regulations relating to the work performed by him or her “in an
especially gross manner.” Moreover, the definitive answer to the
question of whether the standard of an “especially gross manner” was
met can only be given by a relevant court deciding on a particular
case.
Participation of trade unions
Under the Code, the employer must discuss all termination notices
and immediate cancellations in advance with the competent trade
union body.
If a notice of termination or immediate cancellation concerns an
individual who is a member of a competent trade union body (during
such member’s term of office and/or for a period of one year
thereafter), the employer is required to obtain the prior consent of the
competent trade union body before serving a notice of termination on
the employee, or before the immediate cancellation of his/her
employment relationship. The trade union is deemed to have
consented to such termination if it did not refuse, in writing, to grant its
consent to the employer within 15 days of receiving a request. The
employer may make use of such consent within two months from the
day it is granted.
If the competent trade union body refuses to grant its consent under
the conditions stated above, a notice of termination or immediate
cancellation is generally deemed to be invalid. However, if other
conditions of termination or immediate cancellation are met, and if a
court determines that it would be unjust to require that the employer
continue to employ the employee, termination or immediate
cancellation would then be valid.
An employer is required to notify the trade union in those
circumstances as agreed between the employer and the trade union.
Special rules may also be agreed upon in a collective bargaining
agreement.
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3.

By the employee

Termination by notice
An employee may serve a notice of termination upon his or her
employer for any reason or without giving any reason. Please refer
to 5.
Immediate cancellation
An employee may immediately cancel an employment relationship if:
•

according to a medical opinion issued by a facility of
occupational medical care or a decision of a relevant State
administrative authority that revises a medical opinion, he/she
cannot continue to perform their work without a serious threat to
his/her health — and the employer did not allow the employee,
within 15 days of the opinion’s submission, to transfer to other
suitable work

•

the employer did not pay the employee his or her salary or
compensation for salary or any part thereof within 15 days after
the date when that payment was due

4.

Employee entitlements on termination

On termination, an employee is entitled to receive his or her statutory
or contractual (if longer) notice period; payment in lieu of any accrued
but unused holiday entitlement; and, if applicable, a severance
payment — see further at 9.
After the employment relationship is terminated, the employer must
also provide to the employee a confirmation of employment, which
includes information required by a special decree. In addition, if the
employee so requests, the employer must provide him/her with a
reference letter and an “opinion” on the employee’s working
performance. If the employee disagrees with the content of such a
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reference letter or opinion, he/she may file a challenge with the court
within three months of receiving such reference letter or opinion.

5.

Notice periods

An employer may give an employee notice of termination only for the
reasons stated in the Code — see further at 2. An employee may
serve a notice of termination upon his or her employer for any reason
or without giving any reason.
This notice period is a minimum of two months for both the employer
and employee. Notices of termination must be given in writing and
delivered to the other party; otherwise they are null and void.
If a notice of termination has been given, the employment relationship
ends with the expiration of the notice period. Generally, the notice
period begins on the first day of the calendar month following delivery
of the notice of termination and ends on the last day of the appropriate
calendar month. A notice of termination that has been delivered to the
other party may only be revoked with that party’s consent. Such
revocation and consent must be executed in writing.

6.

Terminations without notice

Please refer to the circumstances of immediate cancellation at 3.

7.

Form and content of notice termination

Notices of termination must be given in writing and delivered to the
other party; otherwise they are null and void. A notice of termination
served by the employer must clearly state the termination reason —
the termination reason cannot be amended later.
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8.

Protected employees

Subject to some exemptions in the Code, an employer may not serve
a notice of termination:
•

when the employee is designated as temporarily incapable of
work (if the employee did not bring about this incapability
intentionally or if such incapability did not arise as an immediate
result of a state of intoxication or addictive drug abuse) and
during the period when the employee is referred for inpatient
treatment, or from the date of commencing therapeutic spa
treatment to the day when the treatment is completed (the
period is extended for six months after discharge from inpatient
treatment in cases of tuberculosis)

•

when an employee is engaged in military service or emergency
military service, from the date when the draft order was
delivered to the employee until two weeks after the employee’s
release from service

•

when the employee is on a long-term leave of absence to serve
in a public office

•

when an employee is pregnant or on maternity or parental leave
(the latter including male employees)

•

if an employee has been declared temporarily unfit for night
work (by a doctor)

9.

Mandatory severance

An employee is entitled to a severance payment when his or her
employment is terminated in one of the following situations (under
Section 52 (a), (b) and (c) of the Code):
•

if the employer or a portion of the employer’s organization is
dissolved
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•

if the employer or a portion of the employer’s organization is
relocated

•

if the employee is made redundant due to a decision of the
employer or the respective body to change the employer’s tasks
or technical set-up, to reduce the number of employees for the
purpose of raising work productivity, or to make other
organizational changes

•

In these situations, an employee is entitled to a severance
payment in the following amounts:

•

one of his or her average monthly earnings, if the employment
relationship lasted for a period of less than one year

•

two times his or her average monthly earnings, if the
employment relationship lasted for a period of at least one year,
but less than two years

•

three times his or her average monthly earnings, if the
employment relationship lasted for a period of at least two years

The above stated time periods for these purposes also include
previous employment relationships of the employee with the
employer, if the period between termination of the previous
employment relationship and commencement of the following
employment relationship did not exceed six months.
If the reason for employment termination (by agreement or notice) is a
work-related injury, work-related sickness/disease or threat of workrelated sickness/disease (see further at 2), the employee is entitled to
severance payment in the amount of at least 12 times his/her average
monthly earnings.
A higher severance payment amount may be agreed upon in a
collective bargaining agreement or an employer’s internal regulations
or in an employment contract. Additional conditions for payment of the
increased severance payment may also be agreed.
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10. Collective redundancy situations
Collective or “mass” redundancy is defined as the termination of
employment agreements within a 30-day period on the basis of
termination notices served by the employer under Section 52 (a), (b)
and (c) of the Code (see 9 above) of at least:
•

10 employees, if the employer employs between 20 and 100
employees

•

10% of employees, if the employer employs between 101 and
300 employees

•

30 employees, if the employer employs more than 300
employees

In addition, if a termination notice is served by the employer to at least
five employees under Section 52 (a), (b) or (c) of the Code during a
30-day period, all employees whose employment agreements were
terminated by means of mutual agreement (instead of by means of a
termination notice served by the employer) on the basis of reasons
under Section 52 (a), (b) or (c) of the Code during such 30-day period
are added to the number of employees terminated by notice and, if
such resulting aggregate number reaches the thresholds in the above
bullet points, a mass redundancy will be deemed to have occurred.
The following conditions must be met in the event of a mass
redundancy:
•

Notification to the appropriate trade union authority or works
council (both referred to in this point as the “trade union”) of
such intention at least 30 days prior to serving the termination
notices. Such notifications must also include information on the
reasons of the mass redundancy, number and professional
composition of employees to be served termination notices,
number and professional composition of all employees
employed by the employer, term during which the termination is
to take place, criteria designed for the selection of employees to
Baker McKenzie | 83

DSC95848_The Global Termination Handbook_Oct 16_print version.pdf 96

10/16/2018 4:05:02 PM

be served a termination notice, and severance payment and/or
other rights of employees to be served termination notices.
•

During negotiations with the trade union authority, measures to
be taken by the employer to prevent or limit the mass
redundancy and to mitigate the unfavorable consequences of
redundancy for its employees (in particular, measures to provide
the employees with suitable employment in another workplace of
the employer) should also be discussed.

•

At the same time as notifying the trade union, notification in
writing must be sent to the relevant regional branch of the
competent labor office, based in the place of activity of the
employer, of the measures taken as described above, including
in particular the reasons for such measures, the total number of
employees, the number and professional structure of the
employees affected by such measures, the time periods for the
mass redundancy, the proposed criteria for the selection of
employees to be served a termination notice, and the
introduction of discussions with the trade union and works
council. A copy of such written notification to the labor office
must be delivered to the trade union.

•

Upon conclusion of negotiations with the trade union, the
employer is required to provably deliver to the regional branch of
the competent labor office, based on the place of activity of the
employer, a written report regarding the decision on the mass
redundancy and the results (success or failure) of negotiations
with the trade union. The report must include information on the
total number of employees and the number and professional
structure of the employees affected by the mass redundancy. A
copy of such report must also be delivered to the trade union.
The trade union has the right to comment independently on the
report and to deliver its opinion to the respective labor office. As
an exception, a bankrupt employer has an obligation to deliver
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such a report to the respective labor office only upon the office’s
request.
•

The employment relationship of a redundant employee may
terminate based on a termination notice not earlier than 30
consecutive days from the date of delivery of the second written
report referred to above by the employer to the regional branch
of the competent labor office, based on the place of activity of
the employer, unless the employee indicates a willingness to
terminate the employment relationship earlier. This 30-day
period does not apply to employers who are bankrupt or subject
to insolvency proceedings. The employer has an obligation to
notify the employee of the date of delivery of the employer’s
report to the regional branch of the competent labor office,
based on the place of activity of the employer.

•

If no trade union or works council has been established in the
company, the employer is then required to directly carry out the
actions outlined above with each of the redundant employees.

11. Claims, compensation and remedies
If the dismissal by termination notice is unlawful, the possible
consequences are:
•

reinstatement of the dismissed employee to the original position
(provided that the employee expressed his/her intention to
continue with the employment relationship)

•

reimbursement of the lost income of the dismissed employee
and any other damages proven by the dismissed employee

•

payment of legal costs

•

a penalty from the Labor Inspectorate (up to CZK 2 million —
approximately USD 81,000)
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In the case of reinstatement, the employee will be entitled to back pay
of lost income from the date of dismissal until the court date. The court
can limit this payment to a maximum of six months.
The employee cannot file a claim for unlawful dismissal after the lapse
of two months following the last day of employment.

12. Waiving claims
An employee cannot waive claims to receive a salary, salary
reimbursement, severance payment, remuneration for stand-by and
reimbursement of expenses incurred in connection with the
performance of work.
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France
1.

General overview

Employment relationships in France are strictly regulated, particularly
with regard to termination of employment.
Unless a collective bargaining agreement or the employment contract
provides otherwise, an employment contract can be terminated
without any restrictions (i.e., without justification or indemnities) during
the probationary period, subject to compliance with the notice period.
The duration of the notice period varies depending on both the
terminating party and the duration of employment. After the
probationary period, an indefinite-term employment contract can only
be terminated with a proper justification and following a specific
statutory procedure, and in most cases will trigger a notice period,
mandatory severance payments and potentially damages for unfair
dismissal.

2.

By the employer

Fixed-term employment contracts
In principle, fixed-term employment contracts can only be used in very
limited circumstances provided for by law and cannot be terminated
before the end of the agreed duration, except:
•

by mutual agreement of the parties to the contract;

•

for gross misconduct (“faute grave”) by one of the parties;

•

in the case of “force majeure”;

•

in the case of incapacity recognized by the occupational doctor;
or

Save where otherwise indicated, law and practice in this chapter are stated as at September 2018.
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•

at the employee’s initiative, if the employee has found indefiniteterm employment.

Apart from these five situations, termination of a fixed-term
employment contract before its term is considered a breach of
contract by the terminating party.
Where such breach comes from the employer, it will result, in the case
of a dispute, in the payment of damages to the employee (which must
correspond to at least the salary normally owed to the employee until
the end of his/her contract) and, if applicable, in the payment of the
specific “end-of-contract” indemnity.
Where such breach comes from the employee, the employer would be
entitled to damages paid by the employee corresponding to the
prejudice suffered.
The employer and the employee may agree to terminate the
employment contract before its normal term by “mutual agreement.”
Such agreement shall result from a clear and unambiguous
willingness of the parties to terminate the employment relationship
and must be stated in writing.
In most cases of termination of a fixed-term contract, regardless of
whether such termination occurs at normal term or by anticipation, the
employee will be entitled to the specific “end-of-contract” indemnity, if
applicable. In any case of termination, the employee will also receive
compensation in lieu of paid vacation.
Indefinite-term employment contracts
An employer can terminate an indefinite-term employment contract at
any time if justified by a “real and serious cause” (“cause réelle et
sérieuse”) supporting the termination, but it must comply with the
applicable statutory dismissal procedure, which varies depending on
the type of dismissal (and, in some cases, on the applicable collective
bargaining agreement).
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There are two basic types of real and serious reasons for dismissals:
(i) employee’s poor performance or misconduct (dismissal for
personal reasons); and (ii) job elimination/modification resulting from
economic reasons (economic dismissals). Economic dismissals can
be individual or collective, depending on whether one or more
positions are eliminated or significantly modified over a given period.
An employer could also be considered to have dismissed an
employee when the employee refuses to accept modifications that the
employer has decided to implement in the employment contract or in
the main terms and conditions of employment (i.e., constructive
dismissal).
For any dismissal, regardless of whether it is based on personal
grounds or on economic grounds, the employer must be able to
evidence an actual and solid enough justification; otherwise, the
dismissal will be deemed unfair by the labor courts in the likely event
of a dispute, and the employer will be ordered to pay unfair dismissal
damages to the employee.
If the employer does not comply with the appropriate termination
procedure, while the dismissal is justified by a “real and serious
cause,” the employer may be ordered to pay one month’s salary as
damages.
Dismissals for economic reasons
The French economic dismissal requirements have been substantially
modified by the “El Khomri” law dated 8 August 2016 and “Macron’s
Executive Orders” dated 22 September 2017.
An economic dismissal is a dismissal unrelated to the employee
resulting from either a job elimination or change in the employment
position, or from a substantial modification of the employment
contract, due to, among other things:
•

economic difficulties characterized by a significant evolution of at
least one economic factor, such as a significant decrease in
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orders or revenue, operating losses, deterioration of cash flow or
gross operating profit, or any other element justifying economic
difficulties (where a “significant decrease of the company’s sales
revenue” is found to exist when it continues over one quarter or
more —depending on the size of the company — as compared
to the same period of the previous year);
•

technological changes;

•

reorganization of the company necessary to protect its
competitiveness; or

•

cessation of the company’s business.

The reality of the company’s economic reasons, even if the entity
operating in France is part of an international group, will only be
assessed at the level of the companies of the group situated in France
and operating within the same sector of activity.
Employers must seek, on a national basis, any alternative job
opportunities for the affected employees within both the company and
the group, and offer professional training to these employees.
There are three types of economic dismissals:
a)

individual dismissal (only one employee);

b)

collective dismissal of two to nine employees; and

c)

collective dismissal of at least 10 employees.

Employers are required to comply with a specific procedure for each
of the three types of dismissals. This dismissal procedure, which will
vary depending on the importance of the economic dismissal, could
be preceded (individual dismissal) or will have to be preceded
(collective dismissal) by a preliminary information and consultation
procedure with the employee representatives (the “CSE” as from now
on, if already implemented, which is the new employee representative
body replacing the Works Council, the Health and Safety Committee
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and the Employee Delegates) on the planned restructuring leading to
such dismissals.
Dismissal for personal reasons
All dismissals must be justified by a real and serious cause, which will
be, in most cases, the employee’s poor performance or misconduct.
For example, courts have considered that dismissals were justified by
a “real and serious cause” in cases of professional inability, repeated
errors, refusal to follow work instructions, violation of non-competition
and loyalty clauses, physical inability, and/or extended or repeated
illness disrupting the proper functioning of the company and making it
necessary to replace the concerned employee, although the latter has
now become very difficult to use to support a dismissal. All reasons
are subject to scrutiny by the courts on a case-by-case basis.
In a dismissal based on personal grounds, an employer must comply
with a specific procedure (particularly in terms of content and timing).
Mutually agreed termination between the employer and the employee
An indefinite-term employment contract can be terminated by mutual
agreement of the parties, which will give rise to the signature of an
amicable termination agreement, known as “rupture conventionnelle.”
For this mutually agreed termination to be valid, the parties must
follow a specific and fairly stringent procedure, which involves the
Labor Administration. The employer and the employee can agree on
such termination after having held one or more meetings, which must
take place under certain conditions. The amicable termination
agreement must define the terms and conditions of the termination,
including:
•

the amount of a specific termination indemnity, which cannot be
less than the statutory dismissal indemnity provided by law; and

•

the termination date of the employment relationship, which
cannot be earlier than the day following the ratification by the
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Labor Administration (approximately 1.5 months after execution
of the agreement).
If the Labor Administration refuses to ratify the agreement, the
employment contract cannot be terminated and remains in force.
Any dispute concerning the agreement, the ratification or the refusal to
ratify must be brought before the labor courts within 12 months of the
ratification or refusal to ratify. In addition, and contrary to the situation
where the employee resigns, the employee is entitled to receive
unemployment benefits following the termination of the contract under
a mutual termination agreement.

3.

By the employee

An employee can resign by giving the employer the required statutory
or contractual (if longer) notice. Failing to do so is a breach of
contract, although an employer can waive or reduce the notice.

4.

Employee entitlements on termination

The dismissed employee is entitled to the following mandatory
payments:
•

paid vacation indemnity (“indemnité de congés payés”), which
corresponds to the accrued but unused vacation entitlements at
the time of termination and up through to the end of the notice
period;

•

notice period indemnity (“indemnité compensatrice de préavis”),
where the company has the option of requiring that the
employee works during the notice period or releasing the
employee from working and paying an indemnity in lieu; and

•

dismissal indemnity (“indemnité de licenciement”), which is
calculated pursuant to a formula provided by law or the
applicable collective bargaining agreement (if more favorable to
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the employee) and is based on the employee’s classification,
age and seniority.
Since 27 September 2018, the minimum statutory dismissal indemnity
(which benefits employees having at least eight months of service)
applicable to dismissals for personal or economic reasons is
calculated as follows:
•

one-quarter of the average monthly remuneration per year of
service for the first 10 years of service; and

•

one-third of the average monthly remuneration for the years of
service beyond 10 years of service.

In addition to the above severance payments, if a labor court deems
the dismissal unfair (i.e., without legally acceptable justification), the
employee will obtain damages under the new conditions below.
New rules applicable to unfair dismissals
“Macron’s Executive Orders,” applicable since 24 September 2017
and ratified by law on 29 March 2018, have modified the rules
applicable to unfair dismissal damages by setting a mandatory scale
for both the minimum and maximum amounts of damages an
employee can be entitled to in the case of unfair dismissal.
These minimum and maximum amounts vary according to both the
employee’s seniority with the company (with a maximum of 20 months
of salary as from the 29th year of service) and the company’s
headcount (for companies with less than 11 employees, these
minimums will be lower than those in companies with 11 employees or
more, but only for the first 10 years of service).
However, employees can still claim higher damages without being
subject to the new scale in situations such as discrimination,
harassment or violations of the employee’s fundamental rights (no
maximum applies in these limited cases).
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The court could also require the company to reimburse “Pôle Emploi”
(French Unemployment Fund) for the unemployment benefits paid to
the employee between the date of dismissal and the date of the
judgment, up to a maximum of six months of unemployment benefits
(which corresponds to approximately four months of gross salary),
and a limited amount of litigation costs (usually in the region of EUR
1,500 to EUR 2,500).
Moreover, if the employer has not followed the applicable termination
procedure, it could be ordered by a labor court to pay a maximum of
one month’s salary (as formerly outlined) as damages to each
employee concerned (this indemnity cannot, in principle, be claimed in
addition to damages for unfair dismissal).

5.

Notice periods

Either party may serve notice of termination of the employment
contract. During the notice period, the employment contract remains in
force, and both parties continue, in principle, to perform the
obligations outlined in the contract. However, the employer may waive
the employee’s obligation to work.
The notice period starts running on the day of first presentation of the
dismissal letter by the French postal services. The minimum notice
period is determined by law or the applicable collective bargaining
agreement (if any), internal regulations, custom and usage, or the
employment contract itself.
Unless the employment contract, the applicable collective bargaining
agreement or a custom and usage provides otherwise, an employee is
generally entitled to one to three months’ notice, depending on the
employee’s professional category and seniority with the company.
The French labor code sets out the following minimum notice periods
(which are always subject to a more favorable provision):
•

employees with less than six months’ service — notice provided
by the applicable collective bargaining agreements, if any
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•

employees with six months to two years’ service — at least one
month’s notice

•

employees with two years of service or more — at least two
months’ notice

•

executive-level employees (“cadres”) — notice depends on the
provisions of the applicable collective bargaining agreement and
is usually at least three or four months, irrespective of the length
of service

The employee cannot work for a new employer during the notice
period, unless the employee is released by his/her employer from
working during the notice period.

6.

Terminations without notice

Where a dismissal is justified by the employee’s gross misconduct
(“faute grave”) or willful misconduct (“faute lourde”), neither the notice
period indemnity nor the dismissal indemnity is due (the employee
may only be entitled to all or part of the accrued paid vacation
indemnity).
The appropriate procedure prior to dismissal must always be followed.
Acts of dishonesty, such as theft or fraud, could be considered gross
or willful misconduct, whereas a dismissal based on poor performance
reasons would not be considered gross misconduct.
In the event of a dismissal for gross or willful misconduct making it
impossible to continue the employment relationship, it is possible to
temporarily suspend the employee from work (“mise à pied
conservatoire”) during the entire dismissal procedure.

7.

Form and contents of termination notice for a
dismissal on personal grounds

The notification of dismissal must be sent from France at the earliest
two business days after the pre-dismissal meeting (including
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Saturdays but not Sundays or legal bank holidays) by registered mail
with return receipt requested. The dismissal letter must state in detail
the reasons for the dismissal explained during the pre-dismissal
meeting.
Further to “Macron’s Executive Orders,” since 18 December 2017, the
employer has been authorized to provide, at its initiative and once the
dismissal has been notified, more details on the grounds that led to
the dismissal, provided it does so within 15 days following the
dismissal notification. Within the same 15-day timeframe, the
employee can also request precisions, and the employer must then
respond within 15 days following receipt of the employee’s request. If
the employee does not request further details and the grounds are
insufficiently stated, the dismissal could not be held unfair and the
employee dismissed will only be able to claim for damages limited to
one month’s salary.
In any event, the dismissal letter is a key document in any subsequent
litigation.

8.

Protected employees

Pregnant women
A woman on maternity leave cannot be dismissed as she benefits
from absolute legal protection against dismissal. The total duration of
the maternity leave is 16 weeks, which is increased in the case of
multiple births.
Furthermore, during the pregnancy period and for 10 weeks after the
end of the maternity leave, a woman is also deemed protected and a
dismissal would only be valid if it is impossible to maintain the
employment contract, due to economic reasons or gross misconduct
unrelated to the maternity. A dismissal for any other reason would be
deemed null and void. If the employee takes her paid vacation right
after her maternity leave, the 10- week protection period against
dismissal will start after the end of the paid vacation period.
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Fathers
The 10-week protection period also applies to the father of the
newborn as from the date of birth.
Parental leave
The employee can be dismissed during parental leave, but only for
reasons unrelated to the parental leave, such as a dismissal for
economic reasons.
Disabled employees
In principle, the employee’s disability and health condition should not
be taken into account when implementing a dismissal, as such
dismissal would then be considered discriminatory.
The dismissal procedure for disabled employees is the same as for
other employees.
However, in the case of an economic dismissal:
•

disability should be taken into account when applying selection
criteria to determine the order of the dismissals, particularly in
view of the difficulties disabled employees face reintegrating into
the labor market

•

in the case of a collective dismissal of at least 10 employees
over a 30-day period, the Employment Protection Plan (“Plan de
Sauvegarde de l’Emploi” or “PSE”) should contain special
measures to help disabled employees

Employee representatives
Macron’s Executive Orders have merged the existing employee
representative bodies (Employee Delegates, Health and Safety
Committee (“CHSCT”), and Works Council) into a Social and
Economic Committee (“Comité Social et Economique” or “CSE”). The
creation of a CSE will be mandatory for companies with at least 11
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employees (for 12 consecutive months) at the latest on 31 December
2019, and the CSE will replace the former employee representative
bodies.
The CSE’s responsibilities will vary depending on the company’s
headcount. In a nutshell, a CSE set up in companies with less than 50
employees will have the same missions as those attributed to the
former Employee Delegates, and a CSE set up in companies with 50
employees or more will have the same missions as those attributed to
the former Works Council and the CHSCT.
Elected employee representatives, either member (titulaire) or deputy
(suppléant), and trade union delegates benefit from a special status
that provides additional protection against dismissal. The employer
can only dismiss such protected employee after having consulted with
either the CSE, if already implemented, or the Works Council where a
CSE has not yet been implemented (this consultation requirement
does not apply to trade union delegates) and subject to the express
prior written authorization of the Labor Inspector.
Any dismissal of an employee representative that has not obtained the
Labor Inspector’s prior authorization, or is implemented despite the
Labor Inspector’s refusal, is null and void, and the employee
representative can ask for reinstatement to his/her previous position
with payment of all the salaries and benefits lost since the dismissal
date. Moreover, failing to obtain the Labor Inspector’s authorization for
the dismissal of an employee representative is a criminal offense
sanctioned, for a first offense, by a maximum of one year of
imprisonment and/or a fine of up to EUR 3,750 (or up to EUR 7,500 if
the employee concerned by the dismissal is a member of the
CHSCT).

9.

Mandatory severance

See section 4 above.
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10. Collective redundancy situations
Thresholds
The applicable collective dismissal procedure depends on (i) the
number of employees to be dismissed within the same 30-day period,
i.e., either between two and nine employees or at least 10 employees,
and (ii) the company’s total headcount.
This specific procedure is mainly related to the restructuring and the
economic reasons behind the dismissals.
Dismissal of two to nine employees for economic reasons
The procedural steps required are as follows:
•

The employer must set up a list outlining objective selection
criteria to be used to determine the employees to be dismissed
(e.g., seniority, family situation, age and job qualifications).

•

The employer must provide written notification to the employee
representatives (Works Council or, in the absence of a Works
Council, employee delegates/CSE if already implemented) with
all supporting documents explaining in detail the reasons for the
collective dismissal. At least three days later, the employer must
meet with the employee representatives.

•

The employer must send each employee to be dismissed a
convocation letter to attend a pre-dismissal meeting.

•

The employer must hold individual pre-dismissal meetings with
each employee to be dismissed and provide them with the
Professional Employability Agreement (“CSP”)/Redeployment
Leave.

•

At least seven business days after the meeting, the dismissal
letters can be sent to each employee by registered letter with
return receipt requested from France.
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•

The employer must then notify the Labor Administration of the
dismissals within eight days following the date on which the
dismissal letters were sent.

•

An employee may request the employer to provide written
information on the criteria used to select the employees
dismissed. This request must be made by registered letter with
return receipt requested or a hand-delivered letter against a
signed release within 10 days following the employee’s effective
departure. The employer’s response must also be sent by
registered letter with return receipt requested or by handdelivered letter against a signed release within 10 days following
the first delivery of the employee’s letter of request.

If a company makes more than 18 employees redundant in the same
year, any further economic dismissal contemplated in the first three
months of the following year must necessarily abide by the specific
rules applicable to dismissals of at least 10 employees. In the same
manner, if a company has dismissed more than 10 employees over
three consecutive months without having reached 10 dismissals over
a 30-day period, any new economic dismissal contemplated within the
next three months is subject to the specific procedure set out below.
Dismissal of at least 10 employees for economic reasons in a 30-day
period in companies employing at least 50 employees
The law establishes two procedural tracks, as the Employment
Protection Plan (formerly the “Social Plan”) can be implemented
either: (i) pursuant to a collective agreement negotiated and signed
between the employer and one or more trade unions that obtained at
least 50% of votes at the last employee representative elections,
subject to validation by the Labor Administration; or (ii) by a written
document adopted unilaterally by the company, which would then be
submitted to the Labor Administration for approval. The employer can
generally choose either track, although it is highly recommended to
first attempt to negotiate a company agreement with the trade unions.
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The procedure can be summarized as follows:
Step 1: Negotiation of a collective agreement with the trade
unions
•

Negotiation with the trade union representatives:

Negotiations on the redundancy process and the content of the
Employment Protection Plan (i.e., the social measures offered in order
to facilitate the employees’ redeployment) with the trade union
representatives, which would take the form of a company collective
agreement.
To be valid, the company collective agreement must be signed by at
least one trade union representative within the company, i.e., those
trade unions that received, alone or together, at least 50% of the votes
in the first round of voting of the last Works Council (or CSE if already
implemented) elections.
•

•

Main content of the company collective agreement:
o

guidelines on sharing information with and consulting the
Works Council and the Health and Safety Committee (or
the CSE if already implemented);

o

means of applying the selection criteria (weight of the
criteria used and scope of application);

o

envisaged timeframe for the redundancies;

o

number of positions to be eliminated and professional
categories concerned; and

o

means of implementing the training, adaptation and
redeployment measures.

In the event no agreement is reached with the trade unions, the
employer can still implement the dismissal procedure, but the
Employment Protection Plan must be adopted unilaterally by the
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employer, and the Works Council (or the CSE if already
implemented) must be consulted prior to the implementation of
such unilateral Employment Protection Plan.
Step 2: Information and consultation with the Works Council and
the CHSCT (or the CSE if already implemented)
Works Council (or CSE if already implemented)
The Works Council/CSE must be informed and consulted, and must
render its opinion on two separate matters:
•

the reorganization project (particularly the economic justification
of the project); and

•

if no collective agreement has been entered into with the trade
unions, the envisaged economic redundancies and measures of
a unilateral Employment Protection Plan.

The Works Council/CSE must hold at least two meetings with a 15day minimum period between the meetings. The maximum duration of
the consultation with the Works Council/CSE (unless a longer period
has been agreed with the trade unions in a negotiated company
collective agreement or with the Works Council/CSE itself) is as
follows:
•

two months if less than 100 redundancies are envisaged;

•

three months if 100 to 250 redundancies are envisaged; and

•

four months if more than 250 redundancies are envisaged.

The Works Council/CSE can appoint a certified accountant during the
first meeting. The cost of this (which is usually significant) must be
borne by the employer.
In the absence of the Works Council/CSE’s opinion within the
maximum timeframe (as provided by law or by a company collective
agreement), the Works Council/CSE is deemed to have rendered a
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negative opinion. This opinion is not binding on the company (not a
veto) assuming, however, that the employer has properly handled the
consultation procedure and provided all of the necessary information
to the Works Council/CSE.
Health and Safety Committee/CHSCT (or CSE if already
implemented)
If the contemplated reorganization can be seen as impacting the
employees’ health and/or safety (e.g., increased workload, increased
stress), which is generally considered to be the case with a collective
economic redundancy, the employer must also inform and consult the
CHSCT (or the CSE for its missions regarding health, safety and
working conditions).
In companies where a CSE has not been implemented yet, the
consultation process with the CHSCT can be carried out
simultaneously with the consultation process of the Works Council.
The employer must obtain the CHSCT’s opinion before the last
meeting of the Works Council during which the Works Council renders
its opinion.
Step 3: Validation by the French Labor Administration
(“DIRECCTE”)
If a collective agreement is reached with the trade unions, it must be
ratified by the Labor Administration to become effective. Such labor
authorities should validate the agreement within 15 days, although
they can take longer.
If no collective agreement is reached with the trade unions, the
employer must submit to the Labor Administration, further to due
consultation with the Works Council/CSE, the measures that it is
considering implementing unilaterally. This so-called unilateral
Employment Protection Plan must be authorized by the Labor
Administration (within 21 days) before the company can proceed with
the redundancies.
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Once the Labor Administration ratifies the unilateral Employment
Protection Plan (or the collective agreement, if any), the company can
notify the employees of the redundancies in accordance with the
normal redundancy procedure. Any terms and conditions agreed or
provided in the unilateral Employment Protection Plan or collective
agreement will apply.
Information Provided to the Labor Administration
The Labor Administration must receive all documents sent to the
Works Council/CSE prior to its meetings, and it must receive the
minutes of each meeting, including amendments to the Employment
Protection Plan, schedule of redundancies, etc.
The planned collective dismissal must be formally notified in writing to
the Labor Administration at least one day after the first meeting with
the Works Council/CSE on the planned economic redundancy. The
employer must send the Labor Administration a copy of the
documents provided to the Works Council/CSE members along with a
copy of the minutes of the first meeting, including the comments and
proposals of the Works Council/CSE and the schedule of the planned
redundancies.
If such documents are not sent to the Labor Administration, the
employer could be held criminally responsible and be ordered to pay a
fine of EUR 3,750 per offense.
The Labor Administration will verify, in particular:
•

the content of the Employment Protection Plan (and can
propose additions or amendments to the plan); and

•

compliance with the rules relating to proper information and
consultation of the Works Council and the CHSCT (or CSE if
implemented).

The employer is not compelled by law to observe comments and
follow suggestions made by the Labor Administration that may not be
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in the company’s best interest. However, ignoring the Labor
Administration’s comments and suggestions could hinder or delay
obtaining ratification or approval of the Employment Protection Plan,
and could be used in future disputes that may be raised by the
employees made redundant.
The employer must respond to the Labor Administration before
sending the dismissal letters, failing which the employer could be held
liable for a criminal fine of EUR 3,750 per employee.
In addition, the envisaged redundancies and Employment Protection
Plan must be approved by the Labor Administration before their
implementation, failing which such redundancies would be null and
void.

11. Claims, compensation and remedies
A dismissal/redundancy found to be unlawful by a court would entitle
the employee to the following:
•

damages to compensate the loss suffered because of the unfair
dismissal (see section 4 above) or, as the case may be, the null
and void dismissal

•

if the employer has not followed the applicable termination
procedure, it may be ordered by court to pay a maximum of one
month’s salary as damages to each employee concerned (this
indemnity cannot, in principle, be claimed in addition to damages
for unfair dismissal)

12. Waiving claims
To prevent the risks related to a court claim, the parties may agree to
enter into a settlement/release agreement to put an end to a dispute
regarding, in particular, the termination of the employee or the
execution of the employment contract.
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Under French labor law, a settlement agreement will only be valid if:
(i) it is concluded after the dismissal is carried out; (ii) the dismissal
has given rise to dispute (and a potential claim of damages for the
prejudice suffered); and (iii) the employee receives an additional
payment, as a “settlement indemnity,” over and above the minimum
amounts of mandatory severance.
In principle, the settlement indemnity is not subject to social charges
(with the exception of general social contributions — CSG and
CRDS), i.e., 9.7% of the amount of the settlement indemnity, borne by
the employee, to the extent that it is qualified as damages and, when
combined with the dismissal indemnity (settlement indemnity plus
dismissal indemnity), the total amount does not exceed twice the
social security annual threshold (i.e., EUR 79,464 in 2018).
Any amount in excess of EUR 79,464 (for 2018) would be fully subject
to social security contributions at a rate of approximately 46% for the
employer and approximately 23% for the employee. In parallel, if the
total amount (dismissal indemnity + damages/settlement indemnities)
exceeds 10 times the social security annual threshold (i.e., EUR
397,320 in 2018), the entire amount from the first euro (i.e., including
the dismissal indemnity) will be fully subject to social security
contributions.
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Germany
1.

General overview

The employment relationship may be terminated by mutual consent,
such as by separation agreement; by expiration of an employment
agreement limited in time; or by notice of termination, which is the
most common way to terminate employment. Various aspects of these
ways to terminate employment are covered below.

2.

By the employer

Separation agreement
An employment contract may be terminated by mutual agreement
between the employer and the employee. Such separation agreement
must be entered into in writing and must be duly signed to be valid
and enforceable. The agreement may provide for the termination to
become effective immediately or at a later date. A separation
agreement is not subject to the restrictions that have to be considered
in the case of a unilateral termination by the employer and, generally,
no approval of a third party or of any authority has to be obtained.
However, an employee who concludes a separation agreement can
be subject to a blocking period as regards payment of unemployment
benefits.
Unilateral termination
An employment contract can be terminated by either party by way of
unilateral notice of termination. While an employer who terminates an
employment contract is subject to numerous statutory restrictions, an
employee only has to obey the applicable notice period and any
contractual restrictions. The restrictions on an employer are set out
below.

Save where otherwise indicated, law and practice in this chapter are stated as at April 2018.
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Employer restrictions on unilateral termination/giving notice of
dismissal
Works council’s rights with
regard to termination

If a works council exists, it must be
given the opportunity to comment on the
intended termination of an employee
prior to serving notice of termination.
Therefore, the employer has to inform
the works council properly, i.e., the
employer must first communicate the
relevant social criteria of the employee
(age, years of service and number of
dependents). The employer must also
inform the works council about the
reason for the termination. If the
termination is based on compelling
business requirements (see below), the
employer must in addition give its views
on the necessity of the redundancy. It
finally has to state why it picked the
employee according to the criteria it
applied. A termination without such
information is void. The same applies if
the works council is informed
improperly. However, the works council
cannot prevent the employer from
dismissing the employee, but if the
employee challenges the validity of
termination, the labor court will take into
consideration the works council’s
objections. The works council may take
up to one week to give its statement in
cases of terminations with notice and up
to three days in case of a termination for
cause with immediate effect.
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Employer restrictions on unilateral termination/giving notice of
dismissal
Special representative
body for managerial
employees

If a special representative body for
managerial employees exists within the
company, this body will have to be
notified prior to a termination of such
employees. In this respect, the same
disclosure requirements and time
periods as described above for
terminations of regular employees have
to be observed. If the employer fails to
comply with these formal requirements,
the labor court will declare the
termination of a managerial employee
invalid irrespective of its potential
material validity.

The requirement for the
termination to be “socially
justified”

If certain pre-requisites are met, an
employee can only be dismissed with
ordinary notice if the termination is
“socially justified.” This means that the
employment may only be terminated for
reasons based on the employee’s
person (ability), the employee’s conduct
and for urgent business requirements –
see further below.
The pre-requisites are:
1. when the employee has more than
six months’ service or in all cases
when the employee is especially
protected (except in cases of
disability, where the employee will
only be protected if the employee
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Employer restrictions on unilateral termination/giving notice of
dismissal
has six months’ service)
2. if the company has six or more
employees and the employee was
hired before 1 January 2004
3. if the company has 11 or more
employees and the employee was
hired on or after 1 January 2004
When determining the number of
regularly employed employees, parttime workers are taken into account as
follows:
•

Part-time workers working not more
than 20 hours per week are counted
as 0.50 employees.

•

Part-time workers working not more
than 30 hours per week are counted
as 0.75 employees.

As a general rule, this restriction does
not apply to members of the corporate
body of the company, such as the
managing director of a limited liability
company or to the members of the
managing board of a stock corporation.
However, in certain circumstances,
these classes of employees may also be
protected.
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Employer restrictions on unilateral termination/giving notice of
dismissal
The form and content of
notice of termination

See further at 6.

Notice periods and
consequences of
terminating employment
without notice

See further at 4 and 5.

The requirements for the three types of socially justified termination
are set out below:
Reasons based on the employee’s person (ability)
The most common case for a termination based on the employee’s
person is a termination due to lengthy or frequent illness.
A termination for lengthy illness is justified if the employee has been ill
for a significant period of time and the recovery is not expected in a
foreseeable period of time. Furthermore, the process of work must be
disrupted considerably by the absence of the employee.
A termination for frequent illness is justified if the employee has been
frequently ill in the past and similar illness periods are to be expected
in the future. Again, the process of work must be disrupted
considerably by the employee’s absence. It is difficult to specify
general rules as to how long and how frequent an illness has to be in
order to justify a termination.
Reasons based on the employee’s conduct
Severe misconduct on the employee’s part will often justify a
termination for cause without notice (see further at 5).
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Less serious cases of misconduct will allow only a termination with
ordinary notice. In these cases, a termination for reasons based on
the employee’s conduct is justified if the termination can be
considered as an appropriate reaction to a breach of contractual
duties by the employee. In this context, the interests of the employee
and the employer must be balanced. A single breach of contractual
duties will not normally be sufficient to allow a unilateral termination.
The labor courts normally require that the employee must have been
warned not to repeat the breach of contract. Therefore, it is necessary
for the employer to give a formal warning to the employee. However,
there are cases where terminations without prior warning have been
accepted by the courts, e.g., in case of theft of employer’s property.
For reasons of evidence, the formal warning should be in writing.
Urgent business requirements
If the termination is based on urgent business requirements, the
following preconditions must be met: (i) the employee’s specific job
must be cancelled; (ii) there is no possibility of employing the
employee in another comparable or suitable position within the
company; and (iii) the so-called “social selection” was properly made.
In this context, “social selection” means selecting for redundancy the
employee who would be the least severely affected by the termination.
The employee’s years of service in the company, age, maintenance
obligations and any disability must all be taken into consideration. In
practice, this analysis often leads to the dismissal of the last person
hired (i.e., the practice of “last in, first out”). The employer may be able
to exclude from the “social selection” some employees if this is
justified due to legitimate operating reasons, such as knowledge, skills
and performance of a certain employee, or the maintenance of a
balanced staff structure.

3.

By the employee

Employees can resign from employment by giving their employer the
required amount of statutory or contractual notice contained in their
contract of employment. Failing to do so is a breach of contract,
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although an employer can waive its right to receive due notice of
termination, i.e., accept a shorter, or indeed, no period of notice. An
employee can resign immediately where he or she can show that they
were entitled to do so by virtue of the employer having committed a
serious breach of contract, for example, in case of late payments of
wages of more than one year. Prior to terminating the employment
contract without notice, the employee is obliged to give a warning and
to set a deadline. Furthermore, the employee terminating his/her
employment contract can be subject to a blocking period as regards
payment of unemployment benefits.

4.

Employee entitlements on termination

An employee is entitled to receive his or her statutory or contractual (if
longer) notice period and payment in lieu of any accrued but unused
holiday entitlement.

5.

Notice periods

If a collective bargaining agreement is applicable, the notice periods
follow the provisions contained in it. If no collective bargaining
agreement is applicable, the notice periods follow the individual
employment agreement or the applicable statute, where the statutory
notice periods are more favorable to the employee.
The statutory notice periods that employers are required to give both
white-collar employees and blue collar-workers are as follows:
•

one year of service or less: four weeks ending either on the 15th
of the calendar month or at the end of the calendar month

•

two to four years of service: one month ending at the end of the
calendar month

•

five to seven years of service: two months ending at the end of
the calendar month
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•

eight to nine years of service: three months ending at the end of
the calendar month

•

ten to 11 years of service: four months ending at the end of the
calendar month

•

twelve to 14 years of service: five months ending at the end of
the calendar month

•

fifteen to 19 years of service: six months ending at the end of the
calendar month

•

twenty or more years of service: seven months ending at the
end of the calendar month

The basic notice period is four weeks, ending either on the 15th of the
calendar month or at the end of the calendar month.
Employees are not required to give their employer the extended
statutory notice periods listed above. If they are intended to apply to
both parties, this has to be contractually agreed. In addition:
•

During an agreed probationary period, which may not exceed
the first six months of employment, the notice period is two
weeks.

•

For short-term temporary employment of up to three months, the
parties may fix a shorter notice period.

•

In companies with no more than 20 employees, the parties may
agree upon a notice period of four weeks.

6.

Terminations without notice

No notice period needs to be observed if there is an “important
reason” for an extraordinary termination. Such termination may take
place with immediate effect. The legal expression “important reason”
requires that there are facts on the basis of which the terminating
party cannot reasonably be expected to continue the employment until
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the effective termination date following ordinary notice of termination.
All the circumstances of the individual case and the interests of both
parties have to be taken into consideration. Usually, it is not easy to
establish the requirements for an extraordinary termination with
immediate effect. Some examples may illustrate the concept behind it:
•

Unsatisfactory work performance will justify an extraordinary
termination only in very serious cases and if the employee was
explicitly warned to improve his/her performance but failed to do
so.

•

An employee who accepts bribe money can normally be
terminated immediately.

•

Deliberate incorrect calculation of an expense claim will justify
an extraordinary termination, since this would amount to
fraudulent behavior.

•

Criminal acts on the part of the employee directed against or to
the detriment of the employer (e.g., fraud, falsification of
documents) will normally justify an immediate termination. Often,
however, it is difficult for the employer to prove the criminal act.
Therefore, the labor courts usually allow an extraordinary
termination if there is a strong suspicion that the employee
committed the act.

•

Competitive work during the time of employment normally allows
a termination without notice.

•

Shutting down a firm or business usually does not give a reason
for an extraordinary termination.

An extraordinary termination can be based only upon facts that have
been discovered within the previous two weeks. In practice, this rule
may lead to difficulties, for example, if the personnel manager has to
obtain the general manager’s approval before giving notice, or if there
is a works council which has to be consulted prior to the termination.
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7.

Form and content of notice termination

To be valid, a notice of termination must be in writing and signed in
the original (no scan, fax, copy, etc.) by the competent person.
Frequently, employment contracts or collective bargaining agreements
provide for notice to be given in writing anyway.
A notice of termination has to clearly express the intention to
terminate and whether the termination is intended to be an ordinary
(with a regular notice period) or an extraordinary termination (without
notice period for an important reason).
The notice letter does not have to specify any reasons for the
dismissal. However, in case of a termination without notice, the
employee may ask for a letter specifying the reasons. Furthermore, for
both ordinary and extraordinary terminations, the works council has to
be informed and heard about the termination and its reasons prior to
its notification – see further at 2.

8.

Protected employees

Several protection laws provide for an additional termination
protection for certain groups of employees as follows:
Pregnant women
An employer may not terminate the employment of an employee
during her pregnancy and until four months after giving birth.
The critical date for evaluating whether a special protection exists is
the date on which the notice is given, not the effective date of the
termination. As a rule, it is necessary that the pregnant woman
informs her employer about the pregnancy within two weeks after she
receives notice of termination. If the woman fails to meet this deadline,
she may no longer invoke her special protection status unless she
cannot be held responsible for the delayed notification.
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During the protected period, even a termination without notice for
important reasons is not valid. Exceptionally, upon request of the
employer, the competent authority may allow the termination of a
protected woman if the employer can prove that the termination is
indispensable and is not caused by any circumstance by her
pregnancy. However, in practice, the authorities are rather reluctant to
permit such terminations.
Parental leave
During parental leave, employees enjoy similar termination protection
to that available for pregnant women.
Disabled employees
An employer may, with few exceptions, terminate the employment of a
disabled person. An exception is where the employer receives prior
approval from the competent authority for the integration of disabled
employees. However, this rule applies only if the disabled person has
been employed for more than six months without interruption as at the
time of receipt of notice. This rule applies even if the employer did not
know of the employee’s disability. However, at the time notice is
given, the employee’s disability must be officially recognized or he/she
must at least have filed an application for the recognition of his/her
disability.
Works council members
Members of the works council or similar representative bodies, e.g.,
the representation of young employees, are subject to special
termination protection. Contracts with these employees can only be
terminated for important reasons. Even a termination for an important
reason can only be put into effect with the works council’s consent. If
the works council does not allow the termination, the employer must
apply to the labor court for permission to terminate. The permission
may be granted by the court if a legally valid reason exists for
termination without notice.
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As an exception, if the firm is shutting down its business, the works
council member’s employment may be terminated without an
important reason with ordinary notice. If only a division is shut down,
the works council member’s employment can be terminated only if the
affected person cannot be transferred to another division.
The special protection commences for works council members at the
time their names are included in the list of candidates for the election
of the works council. The special termination protection lasts for 12
months following the expiry of their membership with the works
council. The same protection which is given to works council members
is also granted to members of the electoral board which supervises
the works council’s elections. Here the protection is limited to a time
period of six months after the results of the election have been
announced.

9.

Mandatory severance

There is no statutory requirement to pay any severance pay.
Consequently, this is an entirely voluntary matter ‒ and therefore a
negotiation tool ‒ for the employer. If an employee files an unfair
dismissal claim in court, the risk for the employer would be that the
dismissal may be found void, in which case the employee would need
to be treated as if never terminated (i.e., given back pay and
reinstated – see further at 10. To mitigate risks and to avoid potentially
lengthy and costly litigation, most employers settle these cases
amicably by paying a severance in addition to the mandatory
contractual notice pay in exchange for a release. The amount of
severance is entirely subject to negotiation and usually depends on
the employer’s legal exposure. In practice, such severance payments
generally amount to approximately 50% up to 150% of one monthly
salary per year of service, but may be higher. The “monthly salary” is
typically determined by the gross salary (which includes base salary,
average commissions and benefits, including use of a company car,
or an indemnity in lieu of usage) that the employee is entitled to on
average in the last calendar year.
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10. Collective redundancy situations
Thresholds
Terminations are considered to be mass when, in any 30-day period,
an employer intends to make the following number of employees
(which does not include temporary workers) redundant:
•

six or more employees in a business with 21 to 59 employees

•

10% of all or more than 25 employees, in a business with 60 to
499 employees

•

thirty or more employees in a business with 500 or more
employees

The “business” for these purposes is generally considered the
organized business unit; however, the concept is arguable and needs
to be evaluated in detail.
Procedure and information and consultation requirements
Any such notices of dismissal require prior information to be provided
to the local employment office in order to become valid. As a rule, the
termination cannot become effective earlier than one month after the
information is filed with the local employment office; the regional
employment office may extend this period to two months.
If there is a works council in the business, it must be informed at least
in the period of two weeks before the employer informs the local
employment office. If the works council gives a statement within this
period, the employer has to send it to the employment office together
with its information of the envisaged mass dismissal. If either the
works council or the employment office is informed improperly, the
employer runs the risk that the terminations will be declared invalid by
the labor courts.
If dismissals qualify as a “mass dismissal,” the employer, furthermore,
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called “equalization of interests-agreement” and a “social plan” that
provides for severance payments to the dismissed employees. This
applies only to companies with more than 20 employees. It is
essential to carry out these consultations and negotiations with the
works council prior to giving the notices of termination. Otherwise, the
works council might obtain a temporary injunction against the
employer. Additionally, the employer must inform and consult the
economic committee timely, if it has business sites with more than 100
employees.
Other situations involving a reduction of personnel
Any substantial reorganization of a business with more than 20
employees constitutes a major operational change and entails
substantial involvement of and codetermination by the works council.
The assessment of what constitutes a “substantial reorganization”
depends very much on the details of the planned measure.
Generally, in business units:
•

with more than 20 and less than 60 employees a substantial
reorganization is deemed to exist if the measure affects more
than five employees

•

that have 60 to 499 employees, a substantial reorganization is
assumed if more than 10% of the workforce or more than 25
employees are affected

•

that have 500 to 599 employees, a substantial reorganization is
deemed to exist if the measure affects at least 30 employees

•

with 600 and more employees a substantial reorganization is
assumed if more than 5% of the employees are affected

Once management starts to seriously consider a substantial
reorganization it has to inform the works council at as early a stage as
possible. The information must contain the economic reasons and
consequences of the planned change, balance sheets, estimated
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costs, description of the advantages of the new structure, possible
hardship and disadvantages for the workforce, etc.
Reconciliation of interests agreement
The information phase leads over into a negotiation phase, during
which employer and works council attempt to reach a reconciliation of
interests agreement regarding the proposed operational change. If
agreement on the necessity of the measure as planned by
management cannot be obtained, the issue may either be brought
before the president of the Regional Labor Office as mediator, whose
decision may be appealed to the conciliation board or, if neither party
moves for mediation, the question may be taken directly to the
conciliation board. Ultimately, however, neither the works council nor
the conciliation board has the power to force an agreement upon the
employer. Up to this stage, the works council has only a right to be
consulted but the management measure as such does not depend on
the consent of the works council. The works council may, however, by
making use of legal rights during the negotiation process, potentially
delay the implementation of the planned operational change
significantly.
Social plan
Another agreement to be reached between management and the
works council in connection with the operational change is the socalled social plan. The same procedural steps have to be followed as
in the case of the reconciliation of interests agreement. Therefore,
management and the works council first negotiate and if they fail to
reach agreement, they may call for mediation by the president of the
Regional Labour Office or go directly to the conciliation board.
On failing to reach agreement at a prior level, the conciliation board
has the power to render a final and binding decision regarding the
contents of the social plan. The obligations of management in respect
of the social plan are therefore not confined to attempting to seek
agreement with the right to take action once such attempt proves to
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be without success. Rather, the works council has a full substantive
codetermination right in that its consent must be obtained and, if no
agreement can be reached, the conciliation board renders a decision.
Common elements of social plans are commuting allowances,
rehabilitation subsidies, incentive payments, transfer of accrued
pension rights, payment of the difference between unemployment
benefits under the government plan and the regular net income and,
most important of all, severance payments to dismissed personnel
(normally being anywhere between 0.5 and 1.5 monthly salaries per
year of employment for each dismissed person). According to court
rulings of the German Federal Labor Court, a trade union may ‒ in
addition to any negotiations or agreements between the employer and
the works council regarding a social plan ‒ initiate a strike in order to
force the employer into a collective bargaining agreement in the event
of planned operational changes to obtain compensation and social
benefits for the respective employees.
Employment protection
The reconciliation of an interests agreement and the social plan
discussed above will specify that a certain amount of the workforce
will be laid off within a given time frame and that the employees
concerned shall receive payments according to the social plan. Such
plan does not, however, invalidate or override specific employment
protection rights that individuals may have under the law or applicable
collective bargaining agreement.

11. Claims, compensation and remedies
Legal procedure
An employee is entitled to dispute the validity of a termination before
the labor court. Invalidity can be invoked only if the terminated
employee files a lawsuit for unlawful dismissal within three weeks from
the time the original notice of termination was served on him/her. If the
lawsuit is filed later than three weeks from that date, the lawsuit will
only be admitted as an exception if the employee proves that he/she
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had been unable to observe the three weeks period without his/her
fault.
In general, the three-week period applies to any lawsuit filed against a
termination, irrespective of the reasons the lawsuit is based on. In
other words, the foreclosure period also applies to lawsuits against
terminations the validity of which is challenged for reasons other than
the lack of social justification.
Approximately one month after the lawsuit for unfair dismissal has
been filed, a first conciliatory court hearing will take place before the
competent labor court in order to settle the dispute by mutual
agreement officially approved by the court. In the past, the majority of
unfair dismissal lawsuits could be settled at the conciliatory hearing. In
practice, settlement is usually concluded upon a severance payment
by the employer in exchange for the employee accepting the
termination.
If no agreement is reached at the conciliatory hearing, one or maybe
more further court hearings will be held before the court finally renders
its judgment. If the termination is held to be valid, the lawsuit will be
dismissed. Otherwise, the employer will be liable for reinstatement of
the employee.
If, as is usual considering the length of the complete court
proceedings, the effective termination date has already passed at the
time the judgment is rendered, the employer will also be held liable for
payment of outstanding salary.
Remedies and severance
If the employment is intended to be terminated for urgent business
requirements, the employer has the option to serve written notice of
termination together with a severance offer, payment of which is
based on the condition that the employee does not file a lawsuit for
unlawful dismissal within the statutory period of three weeks following
the notice. This condition must be explicitly stated in the written notice
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letter. As to the severance amount, please refer to 8. However, if the
employer does not choose to invoke this option, it will not be obliged
by law to offer any severance payment to the employee.
If the court determines that the termination is invalid according to the
termination protection law, the employee has to be reinstated. In
exceptional circumstances, the employee or employer can request
dissolution of the employment relationship and a severance payment.
The court can award such severance if a productive continuation of
the employment relationship is no longer possible. In this case, the
severance pay can be up to 12 times the monthly salary of the
employee. This amount can be increased to 15 or 18 times the
monthly salary when the employment relationship has lasted at least
15 or 20 years and the employee is at least 50 or 55 years old. The
requirements for such dissolution by the court are, however, fairly
rigid.

12. Waiving claims
Offering additional severance compensation in exchange for a
termination, waiver and release agreement is very common, and
almost standard if the employer’s prospects of winning a potential
claim are not good.
There are no fixed rules for the calculation of such severance. As a
“rule of thumb,” severance payments range between 0.5 and 1.5 of a
month’s salary per year of service, where the salary includes all
remuneration components. The actual amount offered, and ultimately
agreed, is negotiated and can vary significantly within this range
depending on the bargaining position of both parties, the age of the
employee and the length of service.
In cases of settlement waiver and releases, a blocking period can
apply to unemployment benefits where the employee will not be able
to receive unemployment benefits for a period of 12 weeks, and the
total duration of unemployment benefits can be reduced to 75%.
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These negative consequences will not apply if the notice period is
complied with and not substituted with a payment in lieu of notice.
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Hong Kong
1.

General overview

The Employment Ordinance and the Employees’ Compensation
Ordinance prohibit the termination of employment in certain statutorily
defined circumstances. Breach of such prohibitions is a criminal
offense.

2.

By the employer

Employees with more than two years of service are protected against
dismissal without a “valid reason” as defined in the Employment
Ordinance. Valid reasons include the following:
•

the conduct of the employee

•

the capability or qualification of the employee for performing
work of the kind that he or she was employed by the employer to
do

•

the employee’s redundancy, or other genuine operational
requirements of the business

•

the employee’s inability to continue to work in the position held
without violating the law (either on the employee’s part or on that
of the employer)

•

some other reason of substance warranting dismissal

3.

By the employee

An employee can resign at any time by giving notice or by agreeing to
provide a payment in lieu of notice to his or her employer (see 5).

Save where otherwise indicated, law and practice in this chapter are stated as at July 2018.
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An employee may also terminate his or her contract of employment
without notice or payment in lieu of notice under any of the following
circumstances:
•

the employee reasonably fears physical danger by violence or
disease, and the danger was not contemplated by the
employee’s contract of employment

•

the employee has been employed under an employment
contract for not less than five years and is certified as being
permanently unfit for the particular type of work for which he or
she is engaged

•

the employee is subjected to ill treatment by the employer

•

the employee is entitled to terminate his or her contract on any
other ground without notice in accordance with common law

4.

Employee entitlements on termination

On termination, an employee will be entitled to accrued statutory and
contractual entitlements. Generally, this means entitlements that have
accrued up to the date of termination. However, in the case of
termination by payment in lieu of notice or wrongful termination, it
means entitlements that have accrued up to the date on which notice
would have expired if it had been served in full.
In certain circumstances, the employee may additionally be entitled to
a severance payment or a long service payment under the terms of
the Employment Ordinance. If the employee has a contractual bonus
(such as a Chinese New Year bonus or “13th month payment”), a
proportionate part of the bonus should be paid if the employee has
served at least three months into the relevant bonus year.
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5.

Notice periods

Notice periods
The Employment Ordinance specifically provides that either party to a
contract of employment may terminate the contract, orally or in writing,
by giving the other the requisite length of notice specified in the
contract. If a contract does not specify the length of notice and is not
for a fixed term, then the contract is deemed to be month-to-month,
and the notice period is therefore one month. However, during the first
month of the probationary period, either party may terminate the
contract without notice (even if the contract provides for a notice
period). The remainder of the probationary period will be terminable
on such notice as agreed by the parties but subject to a minimum of
seven days’ notice.
It is important to note that either party may terminate the contract
without giving the requisite notice if the terminating party makes a
payment in lieu of notice (see below).
In determining the length of notice to be given, an employer cannot
require the employee to take annual leave. However, if the employee
chooses to take annual leave, then it is permissible for it to be
included in the notice period. No period of maternity leave can be
included. Notice may be given orally, unless the particular contract
requires notice in writing.
Payment in lieu of notice
Either party to a contract of employment may terminate the contract at
any time without notice by agreeing to provide payment in lieu of
notice to the other party. This sum is calculated by reference to the
average wages and the length of the notice, had notice been given.
If one party to a contract of employment has given proper notice in
accordance with the Employment Ordinance, that party may
subsequently agree to pay to the other party the amount of wages that
would have accrued to the employee during the remainder of the
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notice period, to dispense with the remaining notice period. Although
the recipient of the notice has no statutory right under the Employment
Ordinance in such circumstances to make payment in lieu of the
remaining notice period, in practice, the party originally giving the
notice might accept such payment in lieu.
Nothing in the Employment Ordinance prevents either party to a
contract from waiving the notice that is required to be given or his/her
right to payment in lieu.

6.

Terminations without notice

By the employer
Please refer to 5 in relation to an employer making a payment in lieu
of notice.
Under the Employment Ordinance, an employer may terminate a
contract of employment without notice or payment in lieu of notice if
an employee does any of the following:
•

willfully disobeys a lawful and reasonable order

•

engages in misconduct that is inconsistent with the due and
faithful discharge of the employee’s duties

•

is guilty of fraud or dishonesty

•

is habitually neglectful in his or her duties

The employer also may terminate a contract of employment without
notice or payment in lieu of notice based on any other ground for
which the employer would be entitled to terminate the contract without
notice in accordance with common law.
By the employee
Please refer to 3.
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7.

Form and content of notice termination

There may be contractual requirements to follow but there are no
statutory requirements for the notice of termination.

8.

Protected employees

Maternity leave
An employer must not terminate the employment of an employee
(except in a summary dismissal) between the date on which she
serves notice of intention to take maternity leave and the date on
which she is due to return to work at the end of her maternity leave (or
other date of cessation of her pregnancy). If the employee is on
probation and has given notice of her intention to take maternity leave
then the employer is permitted to dismiss her during the probationary
period (only up to the first 12 weeks), subject to justification.
If an employer terminates the employee’s employment, the employer
will be guilty of an offense and will be liable on conviction to a fine of
HKD 100,000. The employer will also have to pay the employee:
•

payment in lieu of notice

•

a further one month’s average wages

•

if the employee is (or would have been) entitled to maternity
leave pay, maternity leave pay for 10 weeks

The employee can claim further compensation under the Employment
Ordinance. There is also a risk that the employee will lodge a
complaint and/or a claim under the Sex Discrimination Ordinance.
Other situations
Under the Employment Ordinance and the Employees’ Compensation
Ordinance, termination of employment in certain additional limited
circumstances is prohibited, such as when an employee is on paid
sick leave, has an outstanding employee compensation claim (i.e.,
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work injury claim) or is participating in an investigation of an
outstanding employee compensation claim.

9.

Mandatory severance

Severance payment
The term “lay off” has a specific meaning under Hong Kong law and
an employee who has been laid off is not necessarily “dismissed.” The
term “redundancy” is used when employers dismiss staff to reduce
headcount.
When employees are made redundant, they will be entitled to a
statutory severance payment if they have been employed under a
continuous contract for a period of not less than 24 months
immediately prior to dismissal. Under the Employment Ordinance, an
employee who has been dismissed by his or her employer is
presumed to have been dismissed by reason of redundancy.
“Severance” refers to this statutory redundancy payment and not to
payments made on termination in general. Those are simply called
“termination payments.”
The starting point for calculating the amount of a severance payment
is as follows:
monthly wage x 2/3* x reckonable years of service (pro rata
for any incomplete year)
*The sum should not exceed two-thirds of HKD 22,500 (i.e., HKD
15,000). An employee may also elect to use his or her average wages
in the last 12 months for the calculation.
There are specific regulations regarding the definition of “wage” and
its calculation rules. Note that there is an overall limit on the amount of
the award of HKD 390,000.
Currently, the employer can offset severance payments with any
benefit that has accrued from its contributions to the employee’s
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pension fund. It is highly recommended that contact be made with the
service provider as early as possible to ascertain the offset amount
as, in practice, this process can be lengthy and/or challenging.
However, in early 2017, the government announced that it will seek to
abolish this offset mechanism, meaning employers would no longer be
able to offset contributions from the employee’s pension fund with
employers’ contributions.
In March 2018, the government announced that in private meetings
with business and labor representatives, a preliminary proposal on
how to abolish the Mandatory Provident Fund offsetting had been
discussed. The government intends to abolish the offsetting
arrangement in 2022 if the Legislative Council can approve the
proposal by 2020.
Long service payment
An employee who has worked for a period of not less than five years
is entitled to a long service payment, if: (i) he or she has been
dismissed for reasons other than gross misconduct and is not entitled
to severance payment; (ii) he or she terminates his/her contract
without notice due to becoming permanently incapacitated; or (iii) he
or she terminates his/her contract and, at the relevant date, is not less
than 65 years of age.
The long service payment is calculated in the same way as a
severance payment. An employee may be entitled to a severance
payment or a long service payment, but not both.
Special rules apply on the transfer of employees to an associated
company or in connection with the transfer of a business.
Currently, the employer can offset long service payments against any
benefit that has accrued from its contributions to the employee’s
pension fund. However, as mentioned above, the government has
announced that it will seek to abolish this offset mechanism in due
course.
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10. Collective redundancy situations
There are no particular rules or ordinances relating to collective
redundancies in Hong Kong. The usual termination rules apply.

11. Claims, compensation and remedies
Employees with more than two years of service are protected against
dismissal without a “valid reason” as defined in the Employment
Ordinance. Currently, if an employee has been dismissed unlawfully
and without a valid reason, the Labour Tribunal cannot make an
award for reinstatement or re-engagement without the employer’s
consent. The government is introducing a bill to amend the
Employment Ordinance to empower the Labour Tribunal to make such
orders without seeking the employer’s consent. Further details of the
bill are provided below.
If no award for reinstatement or re-engagement is made, the Labour
Tribunal may also make an award of “terminal payments,” as defined
under the law. Employees from certain protected categories who are
dismissed (such as an employee on paid sick leave or maternity
leave) will be entitled to additional compensation defined by the
Employment Ordinance.
In two situations, an employee may be entitled to additional remedies
on termination. The first situation is an unreasonable dismissal, which
occurs when, at the relevant date (meaning the date on which the
employment is terminated or would have terminated had the
employee worked through the entire notice period), the employer,
without a valid reason or the employee’s consent, terminates the
employment of an employee who has been employed under a
continuous contract for at least 24 months with the intention of
extinguishing or reducing any right, benefit or protection conferred or
to be conferred on the employee by the Employment Ordinance. The
second situation occurs when the employer, without a valid reason or
the employee’s consent, varies the terms of employment (irrespective
of the employee’s length of service), intending to extinguish or reduce
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any right, benefit, or protection conferred or to be conferred on the
employee by the Employment Ordinance. Resignation by the
employee under these circumstances may be treated as a
constructive dismissal.
In the event of an unreasonable dismissal or variation in terms, and
with the consent of both parties, the employer may be ordered to
reinstate or re-engage the employee, or to make a terminal payment.
Reinstatement means that the employee must be treated as if he or
she had never been dismissed. The terms of reinstatement, including
the following, are specified in the reinstatement order:
•

rights and privileges, including seniority and pension, to be
restored to the employee

•

continuity of employment, notwithstanding any absence of the
employee between termination and reinstatement for purposes
of future statutory and contractual entitlements

•

date for compliance with the order

•

amount of any terminal payment or compensation, as
appropriate, should the employer fail to comply with the order on
or before the date for compliance

The order may also specify the following:
•

arrears of pay and statutory entitlements that the employee
should reasonably have received between the relevant date and
the date of dismissal

•

statutory entitlements paid to the employee, which the employee
should not have received on reinstatement and that are to be
repaid by the employee to the employer

Re-engagement differs from reinstatement in that the employment
need not be identical, but only comparable to that from which the
employee was dismissed, or otherwise suitable. The employee may
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be re-engaged by the employer or by a successor of the employer or
an associated company. In addition to the terms of the reinstatement
order listed above, the re-engagement order will identify the following,
among other things:
•

the identity of the employer

•

the nature of the new job

•

the pay

Under current law, the employer and employee must both consent to
any order for reinstatement or re-engagement. If either of them does
not consent, or such an order is considered inappropriate, the
employee may be entitled to a terminal payment.
In May 2018, the Legislative Council passed the Employment
(Amendment) (No. 2) Ordinance and it is likely to come into effect
imminently. Under the Employment (Amendment) (No. 2) Ordinance,
if an employee is unreasonably and unlawfully dismissed, the Labour
Tribunal is empowered to make an order for reinstatement or reengagement without seeking the employer’s consent if the Labour
Tribunal considers it appropriate and practicable. In this regard, the
Labour Tribunal would have to take into account the circumstances of
the claim, such as the relationship between the employee and the
employer, the circumstances surrounding the dismissal, whether the
employer may face any genuine difficulties in complying with the
order, etc. If the employer fails to comply with the compulsory
reinstatement/re-engagement order, the employee would be entitled
to additional compensation of up to HKD 72,500. This amount is in
addition to any terminal payments and compensation payable to the
employee as may be ordered by the tribunal. The employer commits a
criminal offense if it fails to pay this further sum willfully and without a
reasonable excuse.
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The terminal payment may include the following:
•

wages and any other payments due to the employee under the
contract of employment

•

statutory entitlements under the Employment Ordinance to
which the employee:
o

is entitled on dismissal which have not been paid

o

might reasonably have expected to be entitled upon
dismissal had he or she been allowed to continue in
employment for the qualifying length of service required for
entitlement under the Employment Ordinance

For the purposes of a terminal payment, statutory entitlements are
calculated in proportion to the employee’s actual length of service. For
example, where an employee with four years’ service is dismissed
without a valid reason, he or she is entitled to four-fifths of the long
service payment due to an employee with five years’ service.

12. Waiving claims
In principle, there is no impediment to obtaining a full release from an
employee against all employment liabilities. The level of payment to
be made under any release agreement will depend upon the individual
circumstances of the matter.
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Hungary
1.

General overview

Pursuant to the Labor Code, employment may be terminated by: (i)
“notice”; (ii) “notice with immediate effect;” or (iii) mutual consent of
the employer and employee.

2.

By the employer

Termination of employment by “notice”
Indefinite-term employment
The termination notice must be in writing and must contain the
employer’s valid and justified reasons for the termination, unless the
employee: (i) is an executive as defined under the Labor Code (e.g.,
managing director, member of the board of directors, an executive
employee per labor contract, etc.); or (ii) qualifies as a pensioner.
The reasons for the termination may only be in connection with: (i) the
employee’s lack of skills or abilities; (ii) his/her performance or
behavior in relation to the employment; or (iii) the operations of the
employer.
Termination notices that fail to include justified reasons may result in
the termination being deemed unlawful.
Fixed-term employment
A fixed-term employment contract may be terminated by the employer
by way of notice if: (i) the employer is undergoing a bankruptcy or
liquidation procedure; (ii) the reason of the termination relates to the
employee’s lack of skills or abilities; or (iii) the employer cannot
maintain the employment relationship for external reasons not
attributable to the employer.
Save where otherwise indicated, law and practice in this chapter are stated as at April 2018.
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Termination of employment by “notice with immediate effect”
In certain circumstances, an employer can terminate an employment
contract with immediate effect ‒ please refer to 6.

3.

By the employee

Termination of employment by “notice”
Indefinite-term employment
An employee may terminate an employment contract concluded for an
indefinite term by a written notice. In the case of a notice of
termination by an employee, no reasons for the termination need to be
included in the notice.
Fixed-term employment
If the employee terminates a fixed-term employment relationship, the
employee must give valid reasons for the termination describing the
circumstances that: (i) make the maintenance of the employment
relationship impossible; or (ii) have disproportionate harmful effects
regarding the employee’s circumstances.
Termination of employment by “notice with immediate effect”
In certain circumstances, an employee can also terminate an
employment contract with immediate effect ‒ please see 6 below.

4.

Employee entitlements on termination

If the employee’s employment is terminated by: (i) a notice issued by
the employer for operational reasons of the employer; (ii) a notice with
immediate effect by the employee; or (iii) the discontinuation of the
employer’s activity without a legal successor, the employee is entitled
to a severance payment. The amount of the severance payment is
calculated based on the time the employee has worked for the
employer as follows:
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Continuous Employment with
Employer (Years)

Multiple of Absentee Fee

3 to 5

1

5 to 10

2

10 to 15

3

15 to 20

4

20 to 25

5

25 or above

6

The basis of the calculation of the severance payment is the absentee
fee. The absentee fee is calculated on the basis of the base salary,
and the performance-based compensation and wage supplements
received in the last six months.
The employee is not entitled to a severance payment if his/her
employment relationship is terminated based on performance or
behavior-related issues or in connection with his/her ability.
If the termination of employment takes place within five years prior to
the date when the employee becomes entitled to an old-age pension,
the severance payment must be increased by one to three months of
the absentee fee, depending on the employee’s years of service.
Pursuant to the Labor Code, unpaid leave exceeding 30 days, except
leave for caring for a child, maternity leave or military service up to
three months, should not be taken into account when calculating the
above periods of employment.
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5.

Notice periods

If the employer terminates the employment relationship by notice, a
notice period applies. The notice period must be at least 30 days and
may not exceed six months (or one year in case of such provision in a
“collective bargaining agreement” (CBA)). In the absence of any
agreement to the contrary, the statutory minimum notice period will
apply in the case of a termination with notice by the employer.
Unless otherwise agreed in the employment contract, the notice
period is 30 days in the case of the employee’s termination of
employment.
Under the Labor Code, this minimum 30-day notice period is extended
if the employer terminates the employee’s employment with notice,
depending on the length of the employee’s employment with the
employer:
Statutory Period
Tenure (# of years)

Extended by X days

Total Notice days

3-5

5

35

5-8

15

45

8-10

20

50

10-15

25

55

15-18

30

60

18-20

40

70

20

60

90
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If the employer terminates employment with notice, it must release the
employee from the obligation to work at least half of the total notice
period (“exemption period”).
The purpose of the exemption from work is to enable an employee to
look for another job. Thus, the employee may use up to half of the
exemption period to select which days and or hours he/she will be
released from the obligation to work. However, the employer may
release the employee from the obligation to work for a period
exceeding half of the notice period or for the entire notice period.
During the notice period, an employee must continue to receive
his/her absentee fee.
No notice period applies in the case of a termination with immediate
effect. Such termination applies immediately.

6.

Terminations without notice

For cause
Both an employer and an employee may terminate an employment
relationship by written notice with immediate effect if:
•

any important obligation stemming from the employment is
materially breached by the other party intentionally or by gross
negligence

•

the other party acts in a way that makes maintaining the
employment impossible

Neither party may extend or limit the scope of the reasons that may
serve as a basis for the notice with immediate effect.
Parties may give concrete examples in the employment contract
which may result in a termination by way of a written notice with
immediate effect within the scope defined above.
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The party terminating the employment by written notice with
immediate effect must exercise this right within 15 days of learning of
the cause for such extraordinary termination and within a maximum
period of one year from the date on which the facts giving rise to the
right of termination actually arose. Further, if the reason for the
termination with immediate effect is a crime committed by the other
party, then the party terminating the employment may do so within the
statutory limitation period applicable to said time.
If the employer terminates the employment relationship by immediate
notice, no severance payment is due to the employee. If the employee
terminates the employment relationship by immediate notice, the
employer must pay the employee an amount equal to the severance
payment (and to other statutory payments, if relevant) to which the
employee would have been entitled.
During probationary period
Either party may terminate the employment relationship with
immediate effect during the probationary period without reason or
justification.
Termination of a fixed-term contract with immediate effect
The employer may terminate a fixed-term contract without providing
the reasons thereof if the employer pays the employee his/her
absentee fee until the end of the fixed-term (up to one year). If the
employer terminates an employment relationship concluded for a
fixed-term by immediate notice, the employee will be entitled to an
amount equal to a 12-month absentee fee. However, if the remaining
period is less than 12 months, the employer will be required to only
pay an amount equal to the absentee fee for the remaining period.
In each of the above employer-driven termination cases, the
employee must be given notice of the termination in writing. The
notice of termination must state that the employee is entitled to initiate
legal proceedings within 30 calendar days to challenge the lawfulness
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of the termination. Failing to inform the employee of the above will not
make the termination invalid. Nevertheless, the employee may initiate
court proceedings within the statutory years of limitation (instead of
the 30-day deadline) asserting that his/her employment was
terminated unlawfully.

7.

Form and content of notice termination

The termination notice must be in writing.
The employer’s notice of termination must state that the employee is
entitled to initiate legal proceedings within 30 calendar days to
challenge the lawfulness of the termination. Failing to inform the
employee regarding the above will not make the termination invalid.
Nevertheless, the employee may initiate court proceedings within the
statutory years of limitation (instead of the 30-day deadline) asserting
that his/her employment was terminated unlawfully.

8.

Protected employees

Prohibitions on termination
The Labor Code prohibits employers from terminating the employment
relationship by notice in the following circumstances:
•

during pregnancy

•

during maternity leave

•

during voluntary military service

•

during treatment related to in vitro fertilization procedures (for a
maximum of six months) for female employees

•

during unpaid leave for the purpose of nursing or taking care of
children, until the child reaches the age of 3
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Limitations on termination
During the period of five years before an employee reaches the
retirement age, as well as in case of employees who returned to work
after maternity leave and have children under the age of 3 (ie,
mothers or single fathers), the employer may only terminate the
employment by notice if:
•

the employer has no vacant position available at the designated
workplace of the employee, which is suitable for the employee
concerned based on the employee’s skills, education and/or
experience, or the employee rejects a job offered by the
employer in such position

•

the employee breached to a material extent any fundamental
obligation arising from the employment, willfully or by gross
negligence

•

the employee acts in a way that renders the maintenance of the
employment impossible for the employer

The employer may terminate the employment of an employee who is
receiving rehabilitation treatment or rehabilitation benefits due to
his/her capacity related to medical reasons by notice, only if the
employee can no longer be employed in his/her original position and
no other job is available that is considered appropriate for his/her
medical condition, or if the employee rejects a job offered by the
employer in such position without good reason.
The employer may not terminate the employment relationship with a
trade union member without the prior consent of the higher-ranking
trade union body. In addition, the employer may not terminate the
employment relationship with a works council’s president without the
prior consent of the works council. In each case, the limitations on
termination apply for the term of (i) the trade union membership or (ii)
the appointment as president of the works’ council, as relevant, and
for six months following the termination of (i) and (ii), as relevant.
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Sick leave
There is no limitation on terminating the employment of employees
who are incapacitated to work due to sickness, or caring for a sick
child or relative. Such employees may be terminated by the employer
with notice; however, the notice period will only commence once the
employee returns to work.

9.

Mandatory severance

Please see 4 above.

10. Collective redundancy situations
Criteria for qualifying as group redundancy
The Labor Code provides that the termination of employees qualifies
as a collective redundancy if: (i) the employer intends to terminate at
least a pre-determined number of employees as set out by the Labor
Code (see below table); (ii) it is for a reason related to the operations
of the employer; and (iii) the employees are terminated within a 30day period.
Concerning the above criteria, the Labor Code does not differentiate
between executive and non-executive employees, and, accordingly, in
the case of collective redundancy, the Labor Code does not provide
flexibility to exclude executive employees from the process, provided
that such executives are working under an employment agreement
and not under, eg, a civil law agreement.
Specific rules on collective redundancy apply and the employer must
follow the special procedure related to mass redundancy if the
employer terminates the number of employees set out below within a
30-day period.
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Number of employees in
employment

Number of employees to be
terminated

21-99

10

100-299

10%

300 or above

30

In the case of a collective redundancy, the employer must provide
certain information to the employees prior to commencing the
procedure and the works council (if any operates at the employer)
must be consulted at least 15 days prior to the employer’s decision to
implement a collective redundancy. The employer must also provide
information to the local Labor Center during the process. The Labor
Center functions as part of the local governmental office, providing a
public service to jobseekers and maintaining contact with local
employers, among other things. The relevant Labor Center and the
employees to be dismissed must be given a notice in writing relating
to such termination at least 30 days in advance.
The collective redundancy-related provisions of the Labor Code must
be applied if the employment of the affected employees is terminated
by: (i) notice of the employer; (ii) mutual agreement concluded by the
employer and the employee; or (iii) the immediate notice of the
employer in the case of an employment concluded for a fixed term.
Consultation obligations
Seven days prior to initiating the consultation process referred to
below, the employer must provide the following information in writing
to the works council:
•

the reasons for the proposed collective redundancy

Baker McKenzie | 151

DSC95848_The Global Termination Handbook_Oct 16_print version.pdf 164

10/16/2018 4:05:05 PM

•

the average statistical number of employees it employed within
the six-month term preceding the date of adopting the decision
on the collective redundancy

•

the number of employees affected by the collective redundancy,
broken down into job categories

•

the period during which the planned collective redundancy is to
be effected, and the timetable for its implementation

•

the criteria proposed for the selection of the employees affected
by the collective redundancy

•

the conditions for and the extent of benefits provided in
connection with the termination of the employment relationships,
beyond those prescribed by law

The employer must also notify the competent Labor Center of its
intention to execute a collective redundancy at the same time as it
informs the works council, and must provide the same information to
the Labor Center that it provides to the works council. A copy of such
notice to the Labor Center must be delivered to the works council.
Time and length of consultation
The employer must initiate the negotiations with the works council at
least 15 days prior to the employer’s formal written decision on the
collective redundancy. The consultation must continue until the
employer adopts its formal written decision on the collective
redundancy or an agreement is concluded between the negotiating
parties.
During the consultation, the negotiating parties must discuss:
•

the possibilities of avoiding the collective dismissal

•

the basic principles of implementing the terminations
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•

the methods to mitigate the negative consequences of the
collective dismissal

•

any potential means to decrease the number of employees
affected by the proposed lay-off

If an agreement is reached between the employer and the works
council in any aspect of the collective dismissal process, the
agreement must be put in writing and an original thereof must be
delivered to the competent Labor Center. The terms and conditions of
the agreement are binding on the employer and must be taken into
consideration when adopting its final written decision on the dismissal.
Decision of the employer
After the consultation, if the employer decides to actually carry out the
collective redundancy, it must adopt a formal, written decision
thereon.
The employer must notify the competent Labor Center of its decision
in writing to implement the collective redundancy.
Preliminary notification to the affected employees and final termination
of employment
The employer must notify, in writing, each employee affected by the
collective redundancy on its decision regarding the termination at least
30 days prior to: (i) handing the termination notice to the employee
regarding the termination of his/her employment; or (ii) handing over
the immediate notice to the employee related to the termination of
his/her employment concluded for a fixed term.
A copy of such notices must also be delivered to the works council
and the competent Labor Center.
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Final termination
The termination notices may be handed over to the employees after
the lapse of the 30-day period from the date of providing them with the
preliminary notice referred to above.
The effective date of termination depends on the notice periods
applicable to the concerned employee according to the provisions of
the new Labor Code and his/her employment contract.

11. Claims, compensation and remedies
Payables
If an employee initiates court proceedings asserting that his or her
employment was terminated unlawfully, and the court rules in favor of
the employee, the employer must pay for the employee’s damages
claimed as lost salary, the amount of which may not exceed the
employee’s 12 months’ absentee fee. Moreover, the employee shall
also be reimbursed for the severance payment if the termination
turned out to be unlawful and:
•

his or her employment was unlawfully not terminated by notice

•

severance payment was not due to him/her because he/she was
unlawfully considered as already having acquired the right to
receive a pension

•

the reason of the termination was related to the employee’s
employment-related behavior or his/her non-health-related skills

Further, the employer must pay for all additional damages incurred by
the employee (including consolation award if the employee’s personal
rights have been infringed). However, the employee cannot be
reimbursed for sums that the employee could have recovered from
other sources (eg, from their new employment or from unemployment
benefits). Employees are also obliged to mitigate losses, which might
decrease the employer’s exposure.
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Other considerations
If it is determined by a court that: (i) the termination of the employee’s
employment violated the rules of the equal treatment; (ii) the employer
violated the termination prohibitions (see 8 above); (iii) the employee
was an employee representative at the time of the termination; (iv)
prior consent from the higher ranking trade union body has not been
obtained for terminating the employment relationship by notice of an
employee serving as an elected trade union official; or (v) the
employee has successfully initiated a claim against the mutual
agreement or his/her other acts related to the termination, such
employee, upon request, shall be reinstated in his or her original
position.
If the employee terminates the employment relationship unlawfully,
the employee must pay the employer an amount equal to the
employee’s absentee fee due for the notice period. If the employment
was concluded for a fixed term, the payable amount shall not exceed
the three months’ absentee fee. The employer shall also be
reimbursed for damages that may not exceed the employee’s 12
months’ absentee fee.
Consolation award
On 15 March 2014, the so-called consolation award was introduced.
An employee who feels that his/her personal rights have been injured
by the employer may make a claim against the employer merely on
the basis of emotional injury caused to him/her by the employer.
Given that the amount of the damage does not need to be proven to
support an injury fee claim, it may be relatively easy to claim a
consolation award injury fee and, thus, the employees may take
advantage of this option. On the other hand, an employer may also
use this new institution to claim a consolation award from the
employee if the employer feels that its personal rights (such as
goodwill and confidentiality) have been injured by the employee. As
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this concept is relatively new, no significant court decision has yet
been adopted in this matter.

12. Waiving claims
In the case of a mutual agreement to terminate the employment,
parties may freely agree on the terms of the separation, including the
payables. If the employee agrees to separate without receiving any
payment from the employer, or is he/she agrees to receive less
payment than that what would be due to him/her in case of a
termination by the employer, then this nevertheless constitutes a valid
agreement. The employee may validly waive claims in a mutual
agreement to terminate their employment.
If the employee challenges the termination by the employer and turns
to court, parties may settle at any stage of the litigation, before a final
and binding decision is made.
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Indonesia
1.

General overview

A Labor Law principle is that employers, employees, labor unions and
the government are obliged to make every effort to avoid termination
of employment. Efforts in this regard include positive actions aimed at
avoiding termination of employment, such as re-scheduling working
hours, taking cost-efficiency measures, altering working methods and
providing developmental programs for employees.

2.

By the employer

There is no unilateral right of termination of employment in Indonesia
similar to that found in other countries. Instead, subject to certain very
limited exceptions, the general rule is that employers must first obtain
a favorable decision on the termination of employment from the IR
Court or the Supreme Court (if a decision of the IR Court is appealed
by one or both of the parties). Commencing the formal process of
termination (i.e., process from bi-partite negotiation to obtaining the IR
Court order) generally takes around four to six months. If the decision
of the IR Court is appealed to the Supreme Court, it could take 12-18
months or longer.
Obtaining a prior court order to terminate is not applicable if the
termination is:
•

during the probationary period of the employee (as long as the
probationary period is in writing)

•

due to the employee’s voluntary resignation, with no indication of
any pressure/intimidation from the employer

•

due to the expiry of the employee’s fixed-term contract

Save where otherwise indicated, law and practice in this chapter are stated as at July 2018.
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•

due to the employee reaching the retirement age as stipulated
under the employment agreement, company regulations or CLA,
or other laws and regulations

•

due to the employee’s death

•

due to criminal proceedings resulting in the employee being
unable to work for six consecutive months

If an employee agrees to a “mutual termination” and enters into a joint
agreement with the employer that is registered with the IR Court, a
prior court order is not required. Registration of a joint agreement with
the IR Court is an administrative process and not an approval
process.
Salary during process of termination
Under the Labor Law, as long as the IR Court (or the Supreme Court
on appeal) has not issued its decision confirming the termination of
employment, both the employer and the employee are required to
fulfill their respective obligations. This means that an employee is still
required to work, and the employer is still required to pay the
employee’s salary and benefits as normally received by the employee.
Under the Labor Law, if an employer and an employee have
commenced bipartite negotiations, the employer can suspend the
employee during the termination process (i.e., until a settlement is
reached or a final and binding decision on the termination of
employment is issued). However, during the suspension, the employer
is still required to pay the full salary and benefits of the employees.
Some company regulations and CLAs provide that an employer can
temporarily suspend an employee during an investigation.
Salary during detention
An employer is not required to pay salary to an employee if the
employee is arrested for allegedly committing a criminal act. However,
the employer is required to provide assistance to the employee’s
Baker McKenzie | 159

DSC95848_The Global Termination Handbook_Oct 16_print version.pdf 172

10/16/2018 4:05:06 PM

dependents. The amount of the assistance depends on the number of
dependents and ranges from 25% to 50% of the employee’s monthly
salary.

3.

By the employee

Under the Labor Law, if the employee resigns, he/she must submit a
resignation letter at least 30 days prior to the effective date of
resignation. It is possible for an employer and employee to agree to a
longer notice period for resignation, e.g., three months.
Under the Labor Law, an employee who voluntarily resigns is entitled
to “compensation of rights” — please refer to 9. An employee who
resigns may also be entitled to “separation pay” — please refer to 4.

4.

Employee entitlements on termination

The statutory termination payment for an employee depends on the
reason for termination and whether the employee is employed for an
indefinite term or a fixed term.
Indefinite-term employees
The termination payment paid to an indefinite-term employee consists
of three elements: severance pay, long service pay and compensation
of rights (please refer to 9). In addition, depending on the reason for
termination in addition to these three elements, an employee may also
be entitled to “separation pay” (as described below).
Formula
Termination payments for indefinite-term employees are calculated
based on a formula. The formula used depends on the reason for the
termination of the employee.
There are two main formulae for termination payments, being:

160 | Baker McKenzie

DSC95848_The Global Termination Handbook_Oct 16_print version.pdf 173

10/16/2018 4:05:06 PM

The Global Termination Handbook | Indonesia

•

“1 x Formula” = [1 x severance pay] + [1 x long service pay] + [1
x compensation of rights] (primarily relates to termination for
reasons where the employee is at fault)

•

“2 x Formula” = [2 x severance pay] + [1 x long service pay] + [1
x compensation of rights] (primarily relates to reasons where the
termination is initiated by the employer due to no fault of the
employee, e.g., retirement, merger)

Please refer to 9, which sets out a summary of the various reasons for
termination (and the applicable statutory termination payment) under
the Labor Law.
Fixed-term employees
An employee employed under a fixed-term employment agreement
who is terminated before the contract period expires is not entitled to a
termination payment that consists of severance pay, long service pay
and compensation of rights. Instead, a party that terminates a fixedterm employment agreement before its expiry is obliged to pay to the
other party compensation in the amount equal to the employee’s
salary up until the fixed-term employment agreement should have
expired, i.e., it applies to termination by both the employer and the
employee.
Separation pay (uang pisah)
Under the Labor Law, separation pay is applicable where the
termination is due to the employee’s voluntary resignation or absence
without leave for five or more consecutive working days.
The Labor Law provides that the amount of separation pay is set in
the employment agreement, company regulations or CLA. In addition,
separation pay is only to be paid to employees whose duties and
functions do not “directly represent” the employer’s interests. The
Labor Law is not clear on who is included in this category of
employees. However, it is generally assumed that this refers, at a
minimum, to the members of the board of directors of the company.
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Some officials of the MOE have interpreted this provision to mean
“managerial level employees” as well (e.g., HR managers, finance
managers, etc.).

5.

Notice periods

Subject as follows, except for the notice period that an employee is
required to give to resign (see 3), there are no labor laws and
regulations that specifically regulate the notice period for terminating
an employment relationship.
The labor laws only provide that, if termination of employment is
unavoidable, the employer and the employee are obliged to conduct
bipartite negotiations to reach a consensus for the settlement of the
termination of employment. Bipartite negotiations must take place
within a period of 30 days. During such 30-day period, the employer is
obliged to inform the employee of the reason for termination (and
other related issues) and to give the employee an opportunity to
discuss the reason for termination and the termination payment.
In practice, many employment agreements include notice periods for
termination by the employer. This is acceptable under the existing
labor laws and regulations as long as the purpose of including this
provision in the employment agreement is mainly:
•

for the employer to inform the employee of the employer’s
intention to terminate the employment relationship

•

to give the employee the opportunity to find another job

•

to discuss the applicable termination payment

As mentioned above, subject to certain very limited exceptions, an
employer is not permitted to unilaterally terminate an employee in
Indonesia. That is, if the employee does not agree with the termination
of their employment, the employer must follow the formal process for
termination to terminate the employee (i.e., after bipartite negotiations,
the employer must conduct mediation or conciliation before filing a
162 | Baker McKenzie

DSC95848_The Global Termination Handbook_Oct 16_print version.pdf 175

10/16/2018 4:05:06 PM

The Global Termination Handbook | Indonesia

claim at the relevant IR Court). If there is a termination dispute, the
notice period will not be used in determining the effective date of
termination because the effective date of termination will be
determined by the mediator or the IR Court. However, the notice
period may be added to the statutory termination payment.

6.

Terminations without notice

Unless the reason for termination falls within one of the very limited
exceptions to the general rule under the Labor Law that an employer
must first obtain a court decision approving the termination of
employment (please refer to 2), a notice of unilateral termination of
employment should not be issued in Indonesia. It would not be valid
and could be considered as an unlawful act.

7.

Form and content of notice termination

Please refer to 2, 3 and 5.

8.

Protected employees

In Indonesia, an employer is required to use all efforts to prevent the
termination of employment. In addition, an employer is prohibited from
terminating employment when:
•

A worker is absent due to illness according to a doctor’s
statement for a period of not more than 12 months.

•

A worker is unable to carry out his/her work due to the fulfillment
of his/her state duties in accordance with the prevailing laws and
regulations.

•

A worker is performing his/her religious rituals.

•

A worker gets married.

•

A female worker is pregnant, is in delivery, experiences a
miscarriage or is required to breastfeed her baby.
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•

A worker has a blood relationship and/or a marital relationship
with another worker within one company, unless this has been
permitted in the employment agreement, company regulations or
CLA.

•

A worker has reported the employer to the authorities on
suspicion of committing criminal actions.

•

There is a difference of ideology, religion, political alliance, race,
skin color, ethnic group, sex, physical condition or marital status.

•

A worker has a permanent disability or is ill due to a work
accident or due to the employment relationship, the recovery
period for which, according to a doctor’s statement, cannot be
determined. The Labor Law, however, allows an employer to
terminate an employee who has a permanent disability or is ill
for 12 consecutive months.

•

A worker forms a union; becomes a member or officer of a
union; or participates in union activities outside working hours,
during working hours with the consent of the employer or in line
with the provisions of the employment agreement, company
regulations or CLA.

In addition, under the Labor Union Law, anyone is restricted from
“obstructing or forcing” an employee to form or not form a union;
become or not become an officer of a union; become or not become a
member of a union; or engage or not engage in union activities.
However, it limits these restrictions by setting out actions that are
prohibited as follows:
•

terminating or suspending the employee

•

demoting or transferring the employee

•

not paying or reducing the employee’s wages

•

intimidating the employee in any way
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•

conducting a campaign against the establishment of a union

9.

Mandatory severance

Components of a termination payment (for indefinite-term employees)
Severance pay
•

one month’s salary for a service period of less than one year

•

two months’ salary for a service period of one year but less than
two years

•

three months’ salary for a service period of two years but less
than three years

•

four months’ salary for a service period of three years but less
than four years

•

five months’ salary for a service period of four years but less
than five years

•

six months’ salary for a service period of five years but less than
six years

•

seven months’ salary for a service period of six years but less
than seven years

•

eight months’ salary for a service period of seven years but less
than eight years

•

nine months’ salary for a service period of eight years or more

Long service pay
•

two months’ salary for a service period of three years or more
but less than six years

•

three months’ salary for a service period of six years but less
than nine years
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•

four months’ salary for a service period of nine years but less
than 12 years

•

five months’ salary for a service period of 12 years but less than
15 years

•

six months’ salary for a service period of 15 years but less than
18 years

•

seven months’ salary for a service period of 18 years but less
than 21 years

•

eight months’ salary for a service period of 21 years but less
than 24 years

•

10 months’ salary for a service period of 24 years or more

Compensation of rights
•

compensation for annual leave to which the employee is entitled,
but which is not taken by the employee

•

compensation for travel expenses or costs for the employee and
his/her family to return to the original location of hire

•

compensation for housing and medical costs, which is 15% of
the total amount of severance pay and long service pay

•

other compensation as stipulated under the employment
agreement, company regulations or CLA

Salary components
The components of “salary” that are used to calculate a termination
payment under the Labor Law consist of:
•

current basic salary
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•

fixed allowances (i.e., payments to the employee made regularly
and not related to the employee’s attendance or achievements
within a certain job)

Statutory termination payments (indefinite-term employees)
No.

Reason for
termination of
employment

Severance Long
Compensation Separation
Pay
Service of Rights
Pay
(Uang Pisah)
Pay

1.

Change of
2x
employer’s status,
merger or
consolidation of the
employer, and the
employer does not
wish to continue the
employment
relationship

1x

1x

None

2.

Closure of the
2x
employer for
efficiency measures,
not for financial
reasons or force
majeure

1x

1x

None

3.

Employee’s death

2x

1x

1x

None

4.

Employee reaching 2x
pension age if the
employer has not
enrolled the
employee in a
pension plan

1x

1x

None
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No.

Reason for
termination of
employment

Severance Long
Compensation Separation
Pay
Service of Rights
Pay
(Uang Pisah)
Pay

5.

Employee
2x
termination where
the employee
makes allegations
against the
employer which are
proven

1x

1x

None

6.

Employee’s violation 1x
of employment
agreement,
company
regulations or CLA
(after three
consecutive warning
letters)

1x

1x

None

7.

Change of
1x
employer’s status,
ownership and
merger or
consolidation of the
employer, and the
employee does not
wish to continue the
employment
relationship

1x

1x

None

8.

Closure of the
1x
employer for
financial reasons or
force majeure

1x

1x

None
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No.

Reason for
termination of
employment

Severance Long
Compensation Separation
Pay
Service of Rights
Pay
(Uang Pisah)
Pay

9.

Bankruptcy of the
employer

1x

10.

1x

1x

None

Employee’s inability None
to work for six
consecutive months
due to detention by
the authorities

1x

1x

None

11.

Employee found
None
guilty by a court
within six months of
detention by the
authorities

1x

1x

None

12.

Employee
resignation

None

1x

Yes, if the
employee’s
duties and
functions do
not directly
represent the
employer’s
interests.
The amount
and
implementati
on depends
on the
provisions
under the
employment
agreement,
company

None
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No.

Reason for
termination of
employment

Severance Long
Compensation Separation
Pay
Service of Rights
Pay
(Uang Pisah)
Pay
regulations
or CLA.

13.

Employee’s
absence without
leave

None

None

1x

Yes, if the
employee’s
duties and
functions do
not directly
represent the
employer’s
interests.
The amount
and
implementati
on depends
on the
provisions
under the
employment
agreement,
company
regulations
or CLA.

14.

Employee reaching None
pension age, if the
employer enrolls the
employee in a
pension plan

None

1x

None

15.

Employee
termination where
the employee

None

1x

None

None
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No.

Reason for
termination of
employment

Severance Long
Compensation Separation
Pay
Service of Rights
Pay
(Uang Pisah)
Pay

makes allegations
against the
employer that are
not proven
16.

Employee
2x
termination due to
his/her continuing
illness after a period
of 12 months

2x

1x

None

10. Collective redundancy situations
There is no concept of unilateral termination of employment due to
“redundancy” in Indonesia similar to other countries. In a redundancy
situation, each employee must agree to be terminated (i.e., a “mutual
termination”) and enter into a joint agreement that is registered with
the IR Court. Registration of a joint agreement at the IR Court is an
administrative process and not an approval process.
If an employee does not agree to a mutual termination, in order to
terminate him or her, the employer must obtain a prior court order,
which can be difficult. The reason for this difficulty is that in order to
obtain a court order, the reason for termination must be a reason set
out in the Labor Law and there is no concept of “redundancy” in the
Labor Law. The Labor Law does provide for a reason of termination
called “termination for efficiency measures” and historically this reason
has been used to obtain court orders to terminate employees in some
redundancy situations, e.g., where a department has been forced to
close to keep the company open, all employees in the department
have been made redundant. However, the relevant article of the Labor
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Law refers to the “closure of the employer” and a Constitutional Court
Decision on 22 June 2012 decided that for “termination for efficiency
measures” the company must be shut down permanently. As such, it
has become a lot harder to use this reason to obtain a court order to
terminate employees in a redundancy situation.
As mentioned above, in order to obtain a court order to terminate an
employee, a formal process must be followed (including bipartite
negotiations, mediation/conciliation and court proceedings) and the
employee must be paid in full until the court order is obtained.

11. Claims, compensation and remedies
If an employee is not terminated in accordance with prevailing labor
laws and regulations, the termination is not valid. In addition, if an
employer terminates an employee without complying with the
requirements of the prevailing labor laws and regulations, it can be
regarded as an “illegal act” and action can be taken under the
Indonesian Civil Code.

12. Waiving claims
There is no specific prohibition on an employee signing an agreement
where the employee waives any claims that he/she may have upon
termination. However, if such an agreement is included as part of the
employee’s employment agreement, it is likely to be unenforceable,
i.e., the employee could still commence a dispute on termination of
employment despite the previously agreed waiver.
However, it is common to include a clause in the joint agreement
(which an employee and an employer need to sign to mutually
terminate the employment relationship) where the employee releases
the employer from any claims related to the mutually agreed
termination as well as any claims arising out of the employment
relationship between the employee and the employer.
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1.

General overview

As a general rule, termination of employment for an indefinite duration
is subject to written notice by the employer, in the event of dismissal,
or by the employee, in the event of resignation. In either case, the
employee is entitled to severance compensation (please refer to 4) for
employee entitlements on termination).
Dismissals by employers must generally be grounded on certain
reasons, either related to employees’ conduct (dismissals for just
cause or justified subjective reason, both classified as “disciplinary
dismissal”) or to the employer’s business and work organization
(dismissal for justified objective reason and collective dismissals).
In certain circumstances (please refer to 2 for further details),
employers are free to terminate employment at will and do not need to
provide any reasons for their decision to unilaterally terminate
employment.

2.

By the employer

Individual dismissals for just cause
These occur when an employee is dismissed as a result of his or her
misconduct, which makes the continuation of the employment
relationship impossible. The courts found that a just cause was
applicable where an employee:
•

on illness leave was performing other working activities for a
different employer, that could delay recovery to normal health
conditions

•

recorded conversations between other colleagues, that were
unaware of the recording

Save where otherwise indicated, law and practice in this chapter are stated as at April 2018.
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•

willfully appropriated company’s funds

•

was behaving with serious insubordination

A dismissal for just cause has a disciplinary nature and under Italian
law specific mandatory provisions govern the procedures that must be
followed in order to impose disciplinary sanctions (see below).
When dismissal is based on a just cause, neither a notice nor an
indemnity in lieu of notice is due to the dismissed employee.
Individual dismissals for a justified reason
These types of dismissals are caused by “a serious breach of the
contract by the employee,” or “by reasons related to the production
activity, to the organization of work and the ordinary functioning of it.”
A justified reason for dismissal may consist of circumstances related
to the employee (subjective reasons) or the business activity
(objective reasons).
A serious breach of the employee’s duties, providing a subjective
justified reason for dismissal has been found by the courts in cases
where an employee:
•

caused a car accident because of negligent driving

•

failed to follow material management directions

•

caused material damage to business equipment

•

performed work for his/her own personal benefit or for the
benefit of third parties on factory premises

Examples of cases in which courts found that an objective justified
reason exists include situations in which an employer:
•

outsourced certain activities

•

reorganized activities performed within a division and the
reorganization resulted in redundancies
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•

terminated an employee who had been declared unfit for his/her
duties, thus making it impossible for him/her to continue
performing them

•

relocated certain activities and an employee failed to transfer to
the new premises

Case law requires that, in addition to the existence of reasons that
cause a job to be redundant, employers must also prove that no
alternate positions exist that can be offered to the employee that
became redundant.
For employees hired prior to 6 March 2015 in companies with more
than 15 employees, before dismissing an employee for objective
reasons, employers must complete a pre-dismissal conciliation
procedure. Said procedure calls for the following steps:
•

the employer notifies the local Labor Office of its intention to
dismiss an employee, explaining the related reasons, as well as
the envisaged measures, if any, to assist the employee in finding
a new job (e.g., outplacement services); a copy of the notice is
also sent to the employee

•

no later than seven days from receipt of the notice, the Labor
Office calls the parties to a meeting, to discuss possible
alternative solutions to dismissal and, where this is not possible,
to try to find a settlement between the parties

•

if the parties are unable to find an agreement and the procedure
comes to an end, the employer can terminate the employee by
delivering a dismissal letter; termination will be effective as of
the day on which the procedure was started, namely when the
notice was sent to the Labor Office but the employee will be
entitled to salary until the last actual day of work

However, the above requirement does not apply in the case of
employees classified as executives, employers with a small
headcount (15 employees or less) and employees hired after 7 March
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2015 in large-size companies (for headcount thresholds, please refer
to 12).
Individual dismissals at will (ad nutum)
These dismissals do not require the existence of a just cause or
justified reason and are limited to:
•

employees who qualify for retirement pension, unless they
request to continue working until the age of 70 and their
employers accept this request (in fact, these employees remain
entitled to notice)

•

employees during their probationary period (said employees,
under case law, are nonetheless entitled to judicial review of the
fairness of their dismissal, to ensure they had an opportunity to
perform during probation and were not dismissed for unlawful
reasons)

•

employees classified as executives under Italian law (dismissals
of executives are however regulated by detailed provisions,
including entitlement to notice)

Dismissal of employees classified as executives
Executives are the highest category of employees under Italian law.
Generally, the statutes that provide remedies against dismissal do not
apply to executives, with the exception of remedies in case of
discriminatory dismissal, oral dismissal, dismissal determined by an
unlawful reason, or in breach of provisions protecting marriage,
maternity and paternity. This means that executives cannot, in general
terms, claim reinstatement, except if dismissal is based on
discrimination or one of the other reasons that make their dismissal
void.
Dismissal of executives is widely regulated by NLCAs, which provide
that if dismissal is not deemed justified, executives are entitled to an
indemnification that may range from six months’ salary up to 24
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months in certain instances. Courts and arbitration panels have very
broad discretion in assessing whether dismissal was justified and in
determining the amount of the related indemnification.
Disciplinary dismissals
Dismissals for disciplinary reasons can take place only after
completing a disciplinary procedure.
The main steps of such a procedure are:
•

the employer must inform the employee in writing of the
misconduct he/she is alleged to have committed

•

the employee has the right to respond with a defense, either
orally or in writing, within the term provided by the NLCA, and in
any event, not less than five days

•

sanctions can be applied only once the term, granted to the
employee for his/her defense, has lapsed and after due
consideration of the justification, if any, by the employee

Sanctions, including dismissal, must be proportionate to the
seriousness of the employee’s misconduct, as well as consistent with
the provisions of the employer’s disciplinary code (if any) or the
disciplinary provisions in the applicable NLCA. Disciplinary
proceedings must be started within a reasonable time from the
moment when the employer becomes aware of the employee’s
misconduct.

3.

By the employee

Employees may terminate their contract by voluntarily resigning.
When an employee resigns, the employer is entitled to notice as
provided in the NLCA, which can be shorter than the notice period
provided in case of dismissal. If the employee resigns without notice,
the employer can deduct from any payments still due to the employee
an amount equivalent to the salary the employee would have earned
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during the notice that the employee failed to give. An employer may
release resigning employees from working their notice but in this case,
employees are entitled to an indemnity in lieu of notice.
In the event of resignation for just cause, defined as a cause that
“makes the continuation of the employment relationship impossible,”
no notice is due and the employee is not entitled to receive the
indemnity in lieu of notice. Examples of just cause are failure of the
employer to pay wages and serious cases of harassment.
According to the law, resignation is effective only after being validated
through a specific electronic procedure available on the website of the
Ministry of Labor. After completing the online validation, employees
shall still have seven days to revoke their resignation. If no revocation
occurs within said timeframe, the employee resignation becomes final
and irrevocable and employment shall be deemed definitively
terminated.
The law provides special safeguards for both working mothers and
fathers until their child is three years old as well as for newlyweds and
individuals who entered into a civil partnership up to one year after
marriage/celebration of the civil partnership. Resignation by a parent
or by a newlywed must be validated by the competent Labor Office in
order to be valid and the above electronic procedure does not apply.

4.

Employee entitlements on termination

Upon dismissal for any reason, employees in Italy are entitled to:
•

deferred compensation known as “TFR” (Trattamento di Fine
Rapporto) (please refer to 9)

•

pro-rata installments of the 13th monthly wage and, if due, of the
14th monthly wage

•

any accrued and unused holidays and/or paid permits
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In addition, when an employment relationship is terminated, the
employer has to pay a special social contribution to the INPS to
partially fund an unemployment allowance known as “NASpI” (Nuova
assicurazione sociale per l’impiego). No contribution is due by
employers in cases of resignation by an employee and in cases of
termination by mutual consent (except if such termination by consent
occurs before the Labor Office within the pre-dismissal mandatory
conciliation procedure — see further at 2).
The amount of the NASpI contribution due by employers is 41% of a
statutory monthly reference threshold equal, for 2018, to EUR 1,208
(this threshold is adjusted every year), times each 12-month period of
seniority of said employee during the last three years (and pro-rated
for shorter periods).

5.

Notice periods

Termination of an employment relationship for an indefinite term is
subject to notice by the employer in the case of dismissal, or by the
employee in the case of resignation. The length of notice is governed
by the applicable NLCA and may vary within a range of 15 days to 12
months, in accordance with the employee’s seniority, grade and
category.
Note that notice is required for employees who qualify for retirement
pension. However, if employees request their employer to continue to
work after reaching retirement age and employers accept this request,
then a just cause/justified reason shall be required in order for
employers to lawfully dismiss such employees until they reach the age
of 70 (age limit that may change over time, due to life expectancy
increase).
Usually, notice starts to run either from the first day of the month after
which it is received or the 16th day of the same month, but different
rules may be provided by each applicable NLCA.
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As a general rule, notice of resignation or dismissal is not due upon
the expiry of a fixed-term contract.

6.

Terminations without notice

Please refer to 5.

7.

Form and content of notice termination

A dismissal must always be in writing (a verbal dismissal is deemed
null and void). The law provides that the employers must, in most
cases, provide the reasons for the termination of the employment
agreement directly in the termination letter. If there is an invalid
termination of employment, due to the absence of written reasons in
the termination letter or breach of procedural aspects (such as in case
of disciplinary procedures), a labor judge will assess an indemnity
which varies depending on the employer’s headcount and the
employee’s date of hire (see further at 9).
Most NLCAs applicable to executives require that the reasons for
termination have to be specified in the letter of dismissal.

8.

Protected employees

The law provides special provisions limiting or regulating the right of
employers to dismiss particular categories of employees. This
protection applies both in cases of individual and collective dismissals,
with the only exception being disciplinary dismissal for just cause,
provided that discrimination is excluded.
Protected employees can be grouped as follows:
•

employees during pregnancy and in the first year following
childbirth

•

male employees with a child under one year of age in case the
mother is seriously ill or dies or if the child is exclusively
assigned to the father
Baker McKenzie | 181

DSC95848_The Global Termination Handbook_Oct 16_print version.pdf 194

10/16/2018 4:05:07 PM

•

both male and female employees up until one year after their
marriage/celebration of civil partnership

•

disabled employees, hired under the laws on mandatory
placement of disabled employees

•

employees that became disabled after hiring due to illness, or
due to accidents at work or industrial illness

•

works council members

The above-mentioned categories entail different levels of protection.
For the first three categories, dismissal is usually not permitted, while
disabled employees can be dismissed as long as quotas for the hiring
of this category of employees are complied with. Should this not be
the case, then they cannot validly be made redundant. Works council
members can be dismissed only with the consent of the unions they
belong to, if this is established by the NLCA.
Normally, employers who want to proceed with terminating an
employee belonging to one of the categories above, try to reach an
agreement to terminate employment by mutual consent.
On this regard, in case of voluntary resignation in the first year
following childbirth, a female employee is entitled to the indemnities
provided by the law for dismissal and is not obliged to give notice. The
employee’s decision to resign or to terminate the employment
relationship by consent, not only during the first year but in the first
three years following childbirth, must be certified by the local Labor
Office in order to be valid.

9.

Mandatory severance

Upon dismissal for any reason, employees in Italy are entitled to the
payment of TFR. This is a deferred compensation that accrues year
by year in favor of an employee and is paid upon termination or
contributed to a pension fund. The annual TFR accrual is equal to the
employee’s annual compensation, divided by 13.5.
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Employees have two main different options with reference to TFR.
They may opt to keep TFR accruals with the employer, in which case,
based on the company’s size, TFR is actually accrued by the
employer, revalued annually and then paid out upon termination
(companies with up to 50 employees) or is contributed to a special
fund provided by the INPS and paid out by such fund upon termination
(companies with more than 50 employees). Alternatively, employees
may opt to have TFR accruals contributed directly by the employer to
a pension fund of their choice or to the one provided by the NLCA
applicable to their employment contract.

10. Collective redundancy situations
Thresholds
A collective dismissal is defined as occurring when an undertaking
that consistently employs more than 15 individuals dismisses at least
five employees working in one or more production units within the
same province, within a period of 120 days, as a result of “a reduction
or a transformation of activity or type of work.” The law expressly
states that the provisions regarding collective dismissals also apply to
undertakings ceasing their activity.
Procedure and information and consultation requirements
The general steps in a collective dismissal are as follows:
•

An employer wishing to pursue a collective reduction of
personnel must first notify labor unions and works councils,
specifying:
o

the number, positions and professional profiles of the
employees to be made redundant, as well as of the
employees normally in force

o

the time schedule for implementing the dismissals
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o

the technical, organizational and production reasons
justifying the dismissals and the reasons why it is not
possible to adopt measures to avoid dismissals

o

any actions planned in order to reduce the social impact of
redundancies and the method of calculating severance
amounts in addition to any amounts provided for by the law
and the NLCA

•

Within seven days from receiving notification of dismissals,
unions are entitled to request a joint review procedure with the
employer in order to review the reasons justifying the dismissal
and to try to find any possible alternative solutions to avoid
entirely or in part the dismissals (such as the possibility of using
the redundant personnel for different tasks and positions). This
joint review may take up to 45 days from receipt of the
employer’s notice.

•

At the end of the joint review, the employer must inform the labor
authority (at regional or at national level, depending on whether
or not the procedure involves employees located in one or in
more than one region) of the outcome. If the parties do not reach
an agreement during this joint review process, the labor
authority will convene the parties for a further phase of
discussion, which phase may take up to 30 days from the receipt
by the labor authorities of the employer’s notice. The entire
consultation period should last no longer than 75 days from the
receipt of the initial notice by the unions. Where less than 10
employees are involved, that period is halved.

•

When an agreement with the unions has been reached, or at the
end of the procedure, the employer must give written notice of
dismissal to the affected employees. The employer must also
send a detailed list of the dismissed employees to the Head
Provincial Labor Office and to the unions, specifying each
employee’s name, place of residence, qualifications, position in
the company, age and family status, as well as the criteria
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adopted in selecting redundant employees (selection criteria
may be those agreed upon with unions or those set forth by the
law, i.e., family dependents, seniority, and technical and
production requirements).
The employer must also pay an additional contribution to the INPS to
fund the NASpI, equal to, per dismissed employee, 82% of the “NASpI
base salary” (which is equal to EUR 1,208 in 2018 and subject to
yearly revision) for each 12 months of service seniority in the last
three years. If no agreement with the unions is reached, the amount to
be paid to the INPS is tripled.
The provisions on collective dismissal also apply to employees
classified as executives and a separate consultation with their unions
should be carried out.

11. Claims, compensation and remedies
In Italy, there are two sets of rules regulating remedies against
unlawful dismissals that apply respectively:
•

when employers have up to 15 employees in the same
municipality and, in any case, with less than 60 employees
nationwide (hereafter referred to as “small-size employers”)

•

when employers have 15 or more employees within the same
municipality or more than 60 employees nationwide (hereafter
referred to as “large-size employers”)

In addition to this distinction based on headcount, the Jobs Act
Reform introduced new rules on protection available in cases of
unlawful dismissal that apply only to employees hired after 7 March
2015.
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All employers and employees (including executives) and any
hiring date
Reinstatement with full back-pay
The law provides that dismissal is null and void under the following
circumstances:
•

dismissal for discriminatory reasons

•

dismissal communicated orally

•

dismissal in breach of provisions protecting marriage and civil
partnership, maternity and paternity

Under the circumstances mentioned above, an employee is entitled to
reinstatement and payment of compensation — from the time of
dismissal to the time of reinstatement — equal to a minimum of five
months’ salary, less what the employee may have earned in the
meantime from other sources of income. The employer must pay
social security and insurance contributions on these amounts.
Within 30 days from a court order of reinstatement, an employee may
unilaterally opt for the payment of an indemnity equivalent to 15
months’ salary (indemnity not subject to social security and insurance
contributions) in lieu of reinstatement. This indemnity is paid in
addition to the damages’ compensation indemnity.
Large-size employers and employees (excluding executives)
hired prior to 7 March 2015
Reinstatement with capped back-pay
Under the following circumstances, a court shall order the
reinstatement of dismissed employees to their jobs, awarding
damages equal to salary that was not paid from the time of
termination to the time of reinstatement, with a maximum limit of 12
months’ salary, plus social security and insurance contributions, and
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deducting what the employee earned from other jobs or might have
earned had he/she diligently searched for another occupation:
•

employees dismissed for disciplinary reasons, if a court finds
that the disciplinary allegations concern: (i) facts that do not
exist; or (ii) breaches that, according to the applicable NLCA and
disciplinary rules, were not punishable with dismissal but instead
with a different conservative disciplinary sanction

•

employees who became unfit to perform their duties as a result
of accidents at work or occupational illness, if they could have
been assigned to different, and possibly even lower, duties

•

disabled employees who became unfit to perform their duties as
a result of their disability worsening, if their permanent
impossibility to be re-employed in other duties was not certified
by the ASL

•

employees dismissed for excessive illness, if they are dismissed
prior to the expiry of the protected illness leaves

Reinstatement at the discretion of the court, with back-pay
capped at 12 months’ salary, or, alternatively, indemnity between
12 and 24 months’ salary
If a court finds that the justified objective reason constituting the
reason of the dismissal is manifestly non-existent, the court may order
the reinstatement of the employee to his/her job, awarding damages
equal to the salary that should have been paid from the time of
termination to the time of reinstatement, with a maximum of 12
months’ salary plus social security and insurance contributions and
deducting what the employee earned from other jobs or might have
earned had he/she diligently searched for another occupation. Within
30 days from a court order of reinstatement, the employee may
unilaterally opt for the payment of an indemnity equivalent to 15
months’ salary (indemnity not subject to social security contribution) in
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lieu of reinstatement. This indemnity is paid on top of the
compensation indemnity.
Indemnity between 12 and 24 months’ salary
Under the following circumstances, the court shall award an indemnity
ranging between 12 and 24 months’ salary, assessed by taking into
account several factors, such as the seniority of the employee and the
size of the business. Instead, reinstatement does not apply:
•

in case of employees dismissed for disciplinary reasons, if a
court finds that a just cause or a justified subjective reason
exists but is not sufficient to ground the termination

•

in case of employees dismissed for objective reasons, if a court
finds that an objective reason exists but is not sufficient to justify
termination, the court shall award an indemnity ranging between
12 and 24 months’ salary

Indemnity between 6 and 12 months’ salary
A court shall award an indemnity between 6 and 12 months’ salary in
case of breach of procedural requirements in the following cases:
•

employees dismissed for disciplinary reasons, in case of breach
of the mandatory provisions governing the disciplinary procedure

•

employees dismissed for objective reason, if a court finds that
there was a breach of: (i) the requirement to state the reasons of
the dismissal in the dismissal letter; or (ii) the pre-dismissal
conciliation procedure (please refer to 2 for the pre-dismissal
conciliation procedure)

If the dismissal is not only affected by a procedural breach, but also by
a lack of material reasons of termination, the remedies for the latter
case, as illustrated above, shall apply.
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Large-size employers, employees (excluding executives) hired
after 7 March 2015
Reinstatement with capped back-pay
If a court finds that disciplinary allegations leading to a dismissal
concerned facts that are manifestly non-existent, it shall reinstate the
dismissed employee and award damages equal to salary between the
time of termination and the time of actual reinstatement, up to a
maximum of 12 months’ salary plus social security and insurance
contributions and deducting what the employee earned in the
meantime from other jobs.
Indemnity based on seniority, between 4 and 24 months’ salary
In all cases where a court finds that the reason of a dismissal does not
constitute a justified subjective reason or a justified objective reason
or just cause — and except for cases considered under the previous
paragraph — the court shall not have the authority to reinstate the
dismissed employee, but shall award an indemnity equal to two
months’ salary per each year of employee seniority, with a minimum
of four and a maximum of 24 months’ salary.
Indemnity based on seniority, between 2 and 12 months’ salary
A court shall award an indemnity equal to one month’s salary per each
year of seniority, with a minimum of two and a maximum of 12
months’ salary, in the following cases:
•

employees dismissed for disciplinary reasons, if a court finds
that there was a breach of disciplinary procedural rules

•

employees dismissed for a justified objective reason, when the
dismissal letter does not state the reasons for termination

If the dismissal is not only affected by a procedural breach, but also by
a lack of material reasons of termination, the remedies for the latter
case, as illustrated above, shall apply.
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Small-size employers — employees (excluding executives) hired
prior to 7 March 2015
Indemnity between 2.5 and 6 months’ salary
If a court finds that the dismissal is not based on a just cause or
justified objective or subjective reason, the employee is to either:
•

be rehired

•

receive an indemnity ranging from 2.5 to 6 months’ salary.

The choice between the two options above is up to the employer. The
exact number of months of salary is determined by the court taking
into consideration factors such as the size of the business and
employee seniority. The maximum indemnity may be increased to up
to 14 months’ salary if the employer employs between 15 and 59
employees in the aggregate and depending on employee seniority.
Small-size employers — employees (excluding executives) hired
after 7 March 2015
Indemnity based on seniority, between two and six months’
salary
In all cases where the court finds that the reasons of dismissal do not
constitute a justified reason or a just cause, it shall not have the
authority to reinstate the dismissed employee but shall award an
indemnity equal to one month’s salary for each year of employee
seniority, with a minimum of two and a maximum of six months’
salary.
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Indemnity based on seniority, between one and six months’
salary
A court shall award an indemnity equal to 0.5 month’s salary for each
year of employee seniority, with a maximum of six months’ salary, in
the following cases:
•

employees dismissed for disciplinary reasons, if a court finds
that there was a breach of mandatory provisions governing
disciplinary procedures

•

employees dismissed for a justified objective reason, when the
dismissal letter does not state the reasons for termination

If the dismissal is not only affected by a procedural breach, but also by
a lack of material reasons of termination, the remedies for the latter
case, as illustrated above, shall apply.

12. Waiving claims
To avoid risks of litigation and reinstatement, it is common to try to
reach an agreement for termination by mutual consent with the
employee during the pre-dismissal conciliation procedure, if
applicable, or a settlement agreement after the dismissal. In the case
of protected employees, companies often try to reach agreements for
termination by mutual consent. Note, however, that in cases of
resignation the employee is usually not entitled to social security
unemployment benefits, so reaching an agreement with the employee
may prove more costly to the employer.
In addition, it is worth mentioning that a recent reform introduces the
so-called “pre-litigation settlement offer” (offerta di conciliazione),
applicable only to employees hired after 7 March 2015. In essence,
within 60 days from the date of the dismissal of an employee, the
employer shall be free to offer to the dismissed employee a settlement
amount in exchange for the signing by the employee of a settlement
agreement providing a waiver to challenge the dismissal. The
agreement shall be executed before the competent labor authorities
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and, at the time of signing of the agreement, the employer shall
deliver a cashier’s check for the value of the settlement amount to the
dismissed employee.
The settlement amount varies depending on whether the employer
qualifies as a small size or large size employer: in the first case, it is
equal to 0.5 month’s salary for each year of employee seniority, with a
minimum of one and a maximum of six months’ salary; in the latter
case, it is equal to one month’s salary for each year of employee
seniority, with a minimum of two and a maximum of 18 months’ salary.
Such amount will not be subject to social security contribution and
taxation withholdings.
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Japan
1.

General overview

Under Japanese law, an employment contract is terminated when the:
•

employee voluntarily resigns

•

term of a fixed-term contract expires

•

employee reaches the retirement age designated by the
employer

•

employer dismisses the employee

•

employer does not retain the employee for permanent
employment upon expiration of the employee’s probationary
period

•

employee does not return to work when his or her leave of
absence has expired

2.

By the employer

The dismissal of an employee in Japan can be difficult and expensive.
This is in part attributable to the expectation of “lifetime employment”
for Japanese employees and the difficulty that experienced
employees have in moving from one job to another with comparable
pay in Japan.
Under Article 16 of the LCA, a dismissal shall be considered an abuse
of right and therefore null and void if it is not based on objectively
reasonable grounds and is not recognized as socially acceptable. This
restriction represents a limited codification of long established court
case doctrine known as the “abuse of the right of dismissal” which is
derived from the Civil Code of Japan providing that rights shall be
exercised honestly and with fidelity (Civil Code, Art. 1).
Save where otherwise indicated, law and practice in this chapter are stated as at July 2018.
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In general, there are several categories of grounds of dismissal that
can be justifiable. They include:
•

mental or physical incapacity for work

•

poor performance, delinquent attitude or lack of cooperation

•

significant misconduct or dereliction of duty

•

economic necessity of the employer for terminating the
employment

The issue of whether the grounds are reasonable or not is a question
of fact which depends on the circumstances of the actual dismissal.
The employer’s motives for the dismissal must be quite serious and
be able to be substantiated by the employer to be found reasonable.
In terminating employment based on any of the above grounds, an
employer must be prepared to justify the termination with substantial,
and an abundance of, evidence in the event that the dismissed
employee brings a lawsuit.
Underperformance situations
Under recent case law, underperformance of an employee can be a
ground for unilateral dismissal if, in light of the level of performance
expected of the employee under the employment contract as
objectively analyzed:
•

there is objective and substantial underperformance that makes
continuation of the employment contract difficult

•

the company has provided sufficient opportunities for the
employee to improve and still the employee has not improved

•

there is no possibility for improvement
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Economic necessity situations
Against the background of the lifetime employment system in Japan,
case law has established that “adjustment dismissals” for economic
reasons will be lawful where the following four requirements are
satisfied:
•

There must be a strong economic necessity to reduce the
number of employees (i.e., the company has been experiencing
financial difficulties for at least two consecutive years).
The existence of economic necessity will be recognized if
execution of the personnel reduction measure is sufficiently
based on a business slump, decline or depression affecting the
employer, or if the dismissals are otherwise unavoidable.

•

The employer has attempted to use other less drastic methods
of reducing staff levels (i.e., transfers to other sections, the
solicitation of early retirement or voluntary resignations, the
suspension of hiring new employees).
It is held that when a personnel reduction is carried out, an
employer, pursuant to its duties under the faithfulness principle,
is required to resort to transfers, seconding employees to other
companies, temporary layoffs, solicitation of voluntary/early
retirement and such other similar factors in order to avoid
dismissals.

•

Fair and non-discriminatory criteria must be used in the selection
of employees to be dismissed.
Even if a certain number of employees must be dismissed
because of unavoidable economic reasons, the employer must
still establish reasonable standards and apply them fairly when
selecting persons to be dismissed. In establishing the standards,
the factors which may be taken into consideration include the
performance of each employee (including the number of
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absences, the breach of business conduct), the length of service
of each employee and other similar factors.
•

The procedures applied in dismissing the employee must be
proper.
Court cases have held that an employer is required, pursuant to
the faithfulness principle, to explain to the employees the need
for the adjustment dismissal, its timing, scale and method, in
good faith. This rationale requires the employer to avoid an
abusive dismissal such as when an employer unilaterally carries
out procedures for adjustment dismissals.

Voluntary resignation of employees
Due to the difficulties employers have in justifying unilateral
termination, it is common in Japan for the employer to encourage the
employee to agree in writing to voluntarily resign. It may be necessary
to offer the employee a severance package to successfully encourage
the employees to agree to a voluntary resignation.
Essentially, there are two main programs of voluntary resignation:
•

a voluntary/early retirement program without any solicitation

•

a solicited resignation program

Voluntary resignation programs are tailored for each specific situation.
There are also programs involving a hybrid of these two programs.
For example, it is possible to offer severance packages generally to
employees while at the same time soliciting the targeted employees to
resign and requesting the other employees to remain.
A voluntary/early retirement program involves no solicitation from the
employer to any particular employees to resign. Under this program,
the employer offers a severance package to all or some employees
and then waits for them to apply for voluntary/early retirement entirely
on a voluntary basis. This program is less open to legal scrutiny
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concerning whether the resignation was agreed to on a voluntary
basis because there is no element of force. However, if the employer
wants to target specific employees, this program does not work.
Solicited resignation programs are also common. Under a solicited
resignation program, the employer targets specific employees through
a practice referred to as “tapping on the shoulder” (kata tataki). In the
“tapping on the shoulder” approach, the company holds a series of
private meetings with the targeted employees. In these private
meetings, the company indicates that the company is not satisfied
with the particular employee’s performance and that this staff
reduction process would provide an opportune time for such employee
to seek employment elsewhere. Through this process, the employer
can target specific employees to voluntarily resign.
As long as the proposed solicitation of resignations is conducted in a
purely voluntary manner and does not involve any element of “force,”
there are no restrictions or conditions on the implementation of such a
plan. However, during the solicitation process, the employer may be
applying a certain amount of pressure on targeted employees.
Therefore, it is recommended that the process of soliciting voluntary
resignations satisfies the following conditions:
•

the solicitation process is necessary for reasonable economic
reasons (this does not necessarily mean financial difficulties)

•

due process is observed in the solicitation process

•

the conditions of the solicitation process are reasonable and fair

3.

By the employee

With regard to termination by the employee, under the Civil Code, the
employee can resign from the company for any reason by providing
14 days’ prior notice.
If actual working conditions are different from those stated in the
employment contract, the employee may terminate the contract
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without notice. Working conditions below the standards provided in
the LSA are also invalid. In such circumstances, the employer must
rectify the invalid working conditions by ensuring that they meet the
standards provided in the LSA. Working conditions below the
standards provided in the Work Rules are also invalid; in those cases,
the employer must change its working conditions to conform to the
standards provided for in the Work Rules.

4.

Employee entitlements on termination

In relation to severance, please see 9.

5.

Notice periods

Subject to an employer having justifiable reasons to terminate and to
the circumstances outlined in 8, an employer can generally terminate
the employment of an employee at any time by giving 30 days’ notice
or payment in lieu of notice.
The 30-day notice period requirement can be extended by an
employment contract, Work Rules, collective bargaining agreement.
Since the relevant employment contract or Work Rules may place
restrictions on termination of the employment, their specific terms
should be consulted before dismissal.
If there is a collective bargaining agreement between the employer
and a labor union, it might also be necessary to consult with the union
prior to a dismissal.

6.

Terminations without notice

Please refer to the exceptions to the requirement to give 30 days’
notice as outlined in 5. The 30 days’ notice or payment in lieu of notice
can be excluded if the dismissal is based on an unavoidable reason or
the employee’s fault and approval from the competent Labor
Standards Inspection Office is obtained.
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7.

Form and content of notice termination

The LSA provides that an employee who receives notice of dismissal
from an employer may require the employer to provide a certification
setting out the reasons for dismissal. Upon receipt of such a request,
the employer must provide the relevant certificate without delay. This
may mean providing the certificate before the final day of employment.
Further, the LSA requires an employer to provide a certification setting
out the reasons for dismissal if an employee makes such request
between the date of the notice of dismissal and the date of dismissal.
Upon receipt of such a request, the employer must provide the
relevant certificate without delay.

8.

Protected employees

The following types of termination are prohibited:
•

discriminatory termination on the grounds of nationality, creed or
social status

•

termination during a period of leave of absence for work-related
illness or injury or within 30 days thereafter, or termination
during a period of maternity leave or within 30 days thereafter

•

discriminatory termination based on gender

•

termination of a female employee on the grounds of marriage,
pregnancy, childbirth, or of having taken maternity leave

•

termination on the grounds that an employee is a member of a
labor union, has attempted to join or organize a labor union, has
engaged in a legitimate union activity, or the like

9.

Mandatory severance

The LSA does not require an employer to pay any statutory severance
to its employee upon his/her dismissal, resignation or any other
termination. However, it is quite common in practice for companies to
have retirement allowance rules or such other rules or policies that
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contractually guarantee retirement benefits. In such case, there will be
contractual requirements to pay retirement benefits in accordance with
such rules or policies.
Therefore, the starting point will be to confirm the retirement
allowance rules set out in the Work Rules and/or the employment
contract. Generally, the retirement allowance rules contain a table
setting out the rates of retirement allowance that an employee is
entitled to receive when his or her employment ends for any reason
other than disciplinary dismissal. The employee’s pay will normally be
based on his or her current monthly salary, excluding bonuses or
allowances.
When it comes to the solicitation of voluntary resignations or
retirements, companies usually offer extra compensation in addition to
what the Work Rules or the retirement allowance rules specify. In
addition, while employers are not required to pay for accrued but
unused annual leave, this is an optional payment that can be agreed
to.

10. Collective redundancy situations
The basic concept of the dismissal of individual employees is also
applicable to larger scale lay-offs or reorganizations during periods of
business decline. The three main methods for reducing employee
numbers in Japan are:
•

adjustments due to economic necessity

•

the solicitation of voluntary resignations

•

implementation of a voluntary/early retirement program

As for adjustments due to economic necessity, please see 2.

11. Claims, compensation and remedies
If the company terminates its employee without justifiable reason, in
the worst case, the court may find the termination invalid and require
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the company to reinstate the employee and back pay any unpaid
salaries from the date of dismissal to the date of reinstatement.
Accordingly, it is essential that any dismissal be on reasonable
grounds in order that it not be found to be an abuse of the right to
dismiss (and consequently found to be void).
In relation to severance please see 9.

12. Waiving claims
Usually contractual claims can be settled and waived. A resignation
and release agreement can include a waiver and release clause
whereby the employee waives any and all present or future claims
against the employer based on grounds that exist at the time of such
agreement, which is generally deemed enforceable.
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Malaysia
1.

General overview

There is no concept of “at will” employment in Malaysia. All dismissals
must be for “just cause or excuse” and procedures and requirements
that are specific to the grounds for termination must be followed.

2.

By the employer

As mentioned in 15.1, an employment relationship can only be
terminated with “just cause or excuse.” While what constitutes just
cause or excuse is a question of fact in each case, there are three
broad categories of just cause or excuse, namely, misconduct, poor
performance and redundancy. This requirement is in addition to any
other statutory or contractual obligations relating to termination, such
as termination notice.
In the case of a fixed-term contract for a specified period of time or for
the performance of a specified piece of work, the contract will
generally terminate when the relevant period of time has expired or
when the work specified in such contract has been completed.
However, where it is clear from the factual circumstances that a fixedterm employee’s services were required on an ongoing basis rather
than for a definite term, taking into account the nature of the
employee’s role in the business and the treatment of the employee in
practice, including any repeated renewals, the Industrial Court may
take the view that the employee should have been engaged on a
permanent basis. In such case, the non-renewal of the fixed-term
contract will constitute a dismissal, and the Industrial Court will then
consider whether such dismissal was with just cause or excuse.

Save where otherwise indicated, law and practice in this chapter are stated as at June 2018.
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3.

By the employee

An employee can resign at any time and his/her obligations with
respect to resignation will depend on the employment terms.
Where the employer breaches a fundamental express or implied
provision of the employment contract, such as unilaterally varying
fundamental employment terms or mistreating the employee, the
employee may deem him or herself constructively dismissed by
resigning in direct response to the employer’s breach, and
commencing unfair dismissal proceedings. Depending on the
individual circumstances, it is possible to argue that, if the change is
implemented and the employee nevertheless continues working for
the company, the employee has waived his/her right to claim
constructive dismissal/breach of the employment contract.

4.

Employee entitlements on termination

An employee may be entitled to statutory severance, compensation
for accrued but unused annual leave, payment in lieu of notice or
other contractual entitlements depending on how the employment is
terminated.

5.

Notice periods

The notice period for all employees (i.e., the notice period to be given
by both the employer and by the employee) is determined by contract.
However, for Protected Employees, the following minimum notice
periods apply in prescribed circumstances, which essentially cover
circumstances where the employee is made redundant:
•

four weeks for employment of less than two years

•

six weeks for employment of two years or more but less than
five years

•

eight weeks for employment of five years or more
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In lieu of notice, an employer may pay wages to an employee in an
amount equivalent to the period of notice.

6.

Terminations without notice

By the employer
Where the dismissal is because of serious misconduct (which is to be
assessed on the individual circumstances), there is no requirement for
the employer to provide notice of termination or payment in lieu of
notice. Further, for Protected Employees, termination without notice
can only be effected after due inquiry into the alleged conduct.
By the employee
If an employee deems him or herself constructively dismissed (see
further at 3), he or she must have resigned in direct response to the
employer’s breach of a fundamental term of the employment contract,
but is not required to work the period of notice.

7.

Form and content of notice termination

The notice of termination from the employer containing the grounds
for termination should be in writing.

8.

Protected employees

The EA prescribes certain restrictions on terminating pregnant
employees and those on maternity leave.

9.

Mandatory severance

Subject to any higher rate provided under the employment contract, a
Protected Employee who has been retrenched or whose service has
been terminated as a result of redundancy is entitled to certain
benefits. These benefits include:
•

10 days’ wages for every year of employment of less than two
years
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•

15 days’ wages for every year of employment of two years or
more but less than five years

•

20 days’ wages for every year of employment of five years or
more

Where the employee has only worked for a portion of a year, payment
is pro-rated and calculated to the nearest month of employment.
These benefits are in addition to wages paid in lieu of notice.
A Non-Protected Employee’s entitlement to severance is wholly
dependent on the terms of the employment contract. Notwithstanding
the absence of any contractual entitlement to severance payment,
goodwill severance payment should be provided to the employee to
help mitigate against unfair dismissal liability, especially where the
employer is financially able to do so.

10. Collective redundancy situations
Thresholds
There are no legally prescribed thresholds with respect to redundancy
in Malaysia. In all cases of retrenchments, whether individual or mass,
apart from establishing the business case for the redundancies, to
justify the retrenchment of the impacted employees, the employer will
also have to establish that it has complied with Malaysian industrial
standards and practices when carrying out the retrenchment exercise.
Procedure and information and consultation requirements
The Malaysian Code of Conduct for Industrial Harmony (“Code”) sets
out various recommendations relating to implementing retrenchment
exercises. The court has acknowledged that these recommendations
are indicative of generally accepted norms of Malaysian industrial
relations practice.
Malaysian law generally recommends compliance with the Code’s
last-in, first-out principle (LIFO) (i.e., the employee with the shortest
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length of service should be retrenched first) with regard to employees
of the same category (i.e., doing “like work”). Whether or not
employees are seen to be of the same category depends on the
nature of their duties. Those with duties that do not require special or
extensive training to undertake another duty within the company will
most likely be regarded to be in the same category as employees
carrying out such duty.
Non-compliance with the LIFO principle will result in unfair dismissal
liability, unless the organization is able to demonstrate that the
selection of the more senior employee for retrenchment is based on:
•

more favorable existing knowledge of the less senior employee
in the interests of increased business efficiency

•

an objective selection criteria that is reasonable and valid and
the organization is able to demonstrate how, by whom and on
what basis the selection of employees for termination was made;
this method generally entails more administrative effort than the
“existing knowledge” approach

The Code also recommends the following, among other things:
•

implementing a voluntary separation scheme ahead of
mandatory retrenchment

•

providing as early as possible a warning of the impending
retrenchment exercise

•

offering alternative suitable positions to the impacted employees
based on their skills and experience

•

taking any other steps taken to avert retrenchment

•

providing outplacement services to the impacted employees

•

offering early retirement to employees nearing retirement age
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The court will not expect the former employer to comply with every
single recommendation, but in order to minimize unfair dismissal risks,
the former employer must be in a position to prove that it had at least
attempted to take on board as many of the Code’s recommendations
as possible.
In conducting the retrenchment exercise, the employer should also be
mindful of the notice of termination (whether statutory or contractual)
to which the employees may be entitled. Failure to provide sufficient
notice may render the employer liable to make a payment in lieu of
notice.

11. Claims, compensation and remedies
Even if the basis for the dismissal was for just cause or excuse, the
dismissal must follow certain recommended procedures. If such
procedures are not followed, the former employee may make a written
representation to the Director General of Industrial Relations for
reinstatement. If the Director General is satisfied that no settlement
between the parties is likely, the matter will be referred to the minister
of Human Resources who will then have discretion to refer the
representation to the Industrial Court for adjudication.
The Industrial Court adjudicates unfair dismissal claims and decides
based on equity and good conscience with specific reference to the
facts — as opposed to legal principles, procedures and strict rules of
evidence. In a successful claim for unfair dismissal, the Industrial
Court may award up to a maximum of 24 months’ back wages (12
months for employees on probation) and, if there is no reinstatement,
an additional month’s wages for each year of service as compensation
in lieu of reinstatement. No orders as to legal costs are made,
regardless of the verdict. There is currently no means of appeal
against a decision of the Industrial Court, unless there is a question of
fact or law to be judicially reviewed by the High Court.
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12. Waiving claims
A mutual separation arrangement and the employee’s agreement to
waivers of claims will mitigate against unfair dismissal liability, as the
employment will be deemed to be terminated by way of the
employee’s resignation. However, neither the entering into a mutual
separation agreement nor the receipt of any ex gratia payments by the
former employee will inhibit his or her right to bring an unfair dismissal
claim against the former employer. This is because the Industrial
Court, which adjudicates unfair dismissal claims, does not enforce
waivers of claim. In this regard, it may, in certain circumstances, be
necessary to strategize the provision of any ex gratia payments or
benefits so that the employee is less incentivized to file an unfair
dismissal claim.
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Mexico
1.

General overview

Mexican employers may not freely dismiss employees without cause.
To dismiss an employee and avoid liability for payment of mandatory
severance, an employer must:
•

be able to prove, in a labor court if necessary, that the dismissal
was for a statutorily defined “just cause”

•

give the employee, directly or through the Labor Board, prompt
written notice of the dismissal and the “just cause”

In addition to termination with or without cause, the FLL recognizes
that the labor relationship may be terminated in other circumstances.
The labor relationship may be terminated without penalty:
•

by mutual agreement

•

as a result of the death of the employee

•

by termination of the specific job or the term of the capital
investment

•

by the physical or mental incapacity or disability of the employee

•

by “force majeure” or acts of God

•

by the self-evident non-profitability of the operation

•

by legally declared insolvency or bankruptcy

The FLL, in most instances, imposes the burden of proof on the
employer with regard to the cause of termination of an employee’s
services.

Save where otherwise indicated, law and practice in this chapter are stated as at April 2018.
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Further information on termination by the employer and by an
employee is covered below.

2.

By the employer

As set out in 1, an employment agreement can be terminated by the
employer with just cause or without cause.
Termination with cause
The FLL acknowledges that an employer has “just cause” for
dismissing an employee in the event that:
•

such employee commits dishonest or violent acts, makes
threats, offends or mistreats the employer, the employer’s
family, co-employees, or officers or administrative personnel,
during working hours or outside the worksite, unless the
employee is provoked to act in self-defense

•

during the performance of his or her work or by reason of it, the
employee intentionally or by negligence causes material
damage to the work building, machinery, instruments, raw
materials or any other goods of the company

•

through negligence or inexcusable carelessness, the employee
jeopardizes the safety of the establishment or the persons inside
of it

•

the employee commits immoral acts in the establishment or
place of employment or commits harassment or sexual
harassment against any person at the work place

•

the employee reveals manufacturing secrets or confidential
matters to the detriment of the employer

•

the employee disobeys the employer or its representatives
without reasonable cause in matters related to the work under
contract
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•

the employee refuses to adopt preventive measures or to follow
the procedures to avoid accidents or illness

•

the employee works in a state of drunkenness or under the
influence of a narcotic or depressant drug, unless there is a
medical prescription in the latter case

•

the employee has a final judgment imposing a prison sentence,
preventing him or her from fulfilling the employment contract

•

the employee gives reasonable cause for loss of confidence

•

the employee shows ill treatment toward the employer’s clients
and suppliers

•

the employee lacks formal requirements for the provision of the
service

Termination without cause
If an employer terminates an employment agreement without cause,
the employee will be entitled to a severance payment in the amounts
described in 9.

3.

By the employee

An employee may resign voluntarily without just cause.
Like the employer, an employee can also rescind an individual labor
relationship with just cause. Under these circumstances, if the
employee had just cause to resign, the employee is entitled to
severance benefits. Circumstances in which an employee may have
just cause to resign include the following (these circumstances are
often referred to as “constructive dismissal”):
•

The employer deceives the employee with respect to the
conditions of the job at the time it was offered (this cause will
cease after the first 30 days of services rendered).
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•

The employer or the employer’s family, officers or administrative
personnel commit dishonest or violent acts, make threats,
commit harassment or sexual harassment, or offend or mistreat
the worker, his or her spouse, parents, children or brothers and
sisters during or outside of working hours.

•

The employer reduces the employee’s salary.

•

Payment of salary is not made at the usual or on the agreed
date or place.

•

The employer maliciously damages the employee’s working
tools.

•

There is serious risk to the safety or health of the employee or
his or her family.

•

Through negligence or inexcusable carelessness, the employer
endangers the safety of the workplace.

•

The employee suffers harassment, sexual harassment or
discrimination.

4.

Employee entitlements on termination

Resignation
If an employee resigns voluntarily without just cause, he or she is
entitled to receive any accrued benefits, such as the Christmas bonus
and vacation premium.
Seniority premium
A seniority premium, which is equivalent to 12 days’ salary, capped to
twice the minimum wage, for each year of service, must be paid to all
employees who: (i) voluntarily leave their employment after
completing 15 years of service; (ii) leave their employment for just
cause; (iii) are dismissed by the employer with or without just cause;
or (iv) die while employed, in which case their beneficiaries receive
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the seniority premium. In addition, an employee dismissed without
cause has the option to be reinstated to his or her former job instead
of receiving the severance payment, provided the employee does not
work in a white-collar position (an employee of “trust”).
Employees of “trust”
The FLL contemplates a special category of employees in
management positions and other employees in positions of trust
(trabajadores de confianza). If dismissed without just cause, an
employee of trust will be entitled to severance pay, but he or she
cannot be reinstated.
Severance pay
An employee may be entitled to severance pay — see 9.

5.

Notice periods

To dismiss an employee with cause and without liability for severance
payment, an employer must prove that it acted fairly by providing
appropriate notice directly to the employee or upon notification at the
corresponding Labor Board. Specifically, an employer must prove that
it dismissed the employee for just cause, that it gave the employee
prompt written notice of the dismissal (directly or through the Labor
Board), and that it stated the reason or reasons why the dismissal was
“just.”
Employers must provide this notice to the dismissed employee within
30 days as of the date on which the employer became aware of the
acts that allegedly justify the dismissal. The notice must be made
available to the employee for his or her review and signature at the
moment of termination, or it may be submitted to the Labor Board with
a request to have the employee notified at his or her personal
address, within five days following the date of the termination. If the
employer fails to abide by these notification obligations, the dismissal
is considered to be unjustified.
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Employees are not required to give prior notice for the termination of
the labor relationship.
The FLL provides that a labor relationship may be terminated without
either party being liable or required to give notice in certain
circumstances, including: (i) mutual agreement of the parties; (ii)
death of the employee; (iii) the conclusion of a specific job; and (iv)
the physical or mental incapacity or disability of the employee, which
makes the performance of the work impossible.

6.

Terminations without notice

If the employer fails to abide by the notification obligations set out in 5
the dismissal is considered to be unjustified.

7.

Form and content of notice termination

Please refer to 5.

8.

Protected employees

There are no special protections against dismissal, provided that there
is a justified ground for termination of the labor relationship.

9.

Mandatory severance

To dismiss an employee without giving him or her the mandatory
severance pay described below, a Mexican employer must: (i) be able
to prove with conclusive evidence, in a labor court if necessary, that
the dismissal was for a statutorily defined just cause; and (ii) give the
employee prompt written notice of the dismissal stating the just cause.
If the employer fails to prove just cause or give adequate written
notice, or if the employee ends the individual employment relationship
for a statutorily defined just cause as explained above, the employer is
obliged to give a severance payment consisting of:
•

three months’ “aggregate” salary (including base salary, plus all
other benefits paid to the employee, whether in cash or in kind,
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during the last year of service, such as bonuses, commissions,
vehicle and stock options)
•

a seniority premium, equal to 12 days’ salary per year of service,
capped at twice the minimum wage. This cap is mandatory and
applies regardless the base salary being paid to the employee
— see further at 4

•

for claims initiated before 1 December 2012, back pay from the
date of the alleged dismissal until the final resolution issued by
the Labor Board is fulfilled; for claims initiated after 1 December
2012, the amount of back pay is limited to a maximum 12-month
period, and after 12 months, interest at a monthly rate of 2% is
accrued on an amount of up to 15 months’ salary, which much
be capitalized at the time of payment

•

accrued benefits (i.e., vacation days, vacation premium and
Christmas bonus, calculated up until the effective termination
date).

Note that the severance payment is an unwaivable employee right
and any agreement stating otherwise is null and void. However,
severance payments can be negotiated with the employee depending
on the specific circumstances, even during the litigation process.
An employee dismissed without cause has the option to be reinstated
to his or her former job instead of receiving the severance payment,
provided he or she is not an employee of “trust”.
Additionally, there is another indemnity concept that employees are
entitled to in cases of termination without cause, which consists of a
payment of 20 days of aggregate salary per each year of service,
which is payable in the following circumstances: (i) when the
employee rescinds his/her employment relationship due to the
employer’s conduct and claims constructive dismissal; (ii) when the
employee asks for his/her reinstatement during litigation and the
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employer does not want to reinstate him/her; and (iii) when there is a
reduction in force due to new equipment or work procedures.
Consequently, the 20 days per each year of service is an indemnity
concept which is conditioned to the abovementioned facts, however,
in practice some employers offer the same as part of the total
severance payment, to secure the employee’s consent to execute a
mutual termination agreement and avoid a potential litigation case.

10. Collective redundancy situations
The following are some of the specific causes for termination of the
employment relationship (or labor contracts) derived from the closing
of a company or the definitive reduction of the work performed in the
company:
•

force majeure or acts of God, or the physical disability of the
employer (in the event of being an individual), which makes the
continuance of the performance of the job impossible

•

the known and obvious inability of the company to continue
operating

•

the exhaustion of the substance being extracted by a mining
company

•

a legally declared bankruptcy, if as consequence of such, the
closing of the company is determined by the creditors

The employer, prior to the termination of the labor relationships, shall
obtain the authorization of the Labor Board.
Filing of the brief requesting a Collective Dispute of Economic Nature
(CDEN)
This process is initiated with the filling of a written petition before the
Labor Board, in which the plaintiff (employer) demonstrates the
financial situation of the company through an expert’s report and all
related evidence to support the impossibility of continuing to operate.
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Once the Labor Board receives the petition, it sets a conciliation
hearing, in principle within the following five days (in practice, the
Labor Board does not act within the timeframes established by the
FLL).
Conciliation hearing and general procedure
At the conciliation hearing, the Labor Board must attempt conciliation
between the parties. If such conciliation is not possible, it will review
the allegations of the parties, analyze the evidence submitted and
appoint one expert to investigate the facts and the reasons giving rise
to the dispute. Each party is allowed to appoint an additional expert.
The three experts, within the following 30 working days, will have to
render their conclusions, proposing, to their best knowledge, a way to
solve the dispute.
After the experts render their conclusions, the parties may file
objections concerning the facts, considerations and conclusions.
If the parties file objections, the Labor Board will schedule another
hearing at which the experts must be present in order to answer
corresponding questions and be allowed to file new evidence
regarding their conclusions.
If such is the case, the Labor Board will be authorized to carry out any
investigation that it deems necessary, in order to complete, clarify or
define the analysis performed by the experts. It may also request
information from other authorities or institutions, appoint committees
to review specific financial conditions or require from the experts the
submission of further information and opinions.
This part of the procedure is not limited by the FLL in terms of time
and according to our experience may take several months or even
years.

220 | Baker McKenzie

DSC95848_The Global Termination Handbook_Oct 16_print version.pdf 233

10/16/2018 4:05:09 PM

The Global Termination Handbook | Mexico

Final arguments and decision
After all the evidence has been submitted, the parties file their final
arguments and the Labor Board issues its final decision.
General considerations in connection with the CDEN
Right to strike and suspension of the procedure
A union may exercise at any time during the procedure the right to
strike (strike call) and the strike will suspend the CDEN. Because of
this, this process is almost impossible to conclude with a resolution
issued by the Labor Board.
Normally, this procedure concludes with a collective agreement
executed between the employer and the union in terms of which the
parties agree the collective labor terminations and the payment of a
severance. The agreement may be executed any time during the
process.

11. Claims, compensation and remedies
General
Please refer to 9.
Collective redundancy situations
If the collective termination is approved by the Labor Board, the
company will not be obliged to pay the 20 days’ daily integrated salary
per each year of service.
The severance will be limited to the payment of three months’ daily
integrated salary, seniority premium (see 4) and accrued benefits.
In the event the termination derives from a change of machinery or
working processes, employees are entitled to a severance of four
months’ daily integrated salary, plus the rest of the severance
concepts paid under the FLL.
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On the other hand, if the Labor Board rules against the employer
under the procedure, the employer may not terminate the labor
relationships unless it reaches an agreement with the union. In this
scenario, the cost of the severance agreed between the parties is
normally higher than the mandatory severance.

12. Waiving claims
The FLL’s employee-protection provisions apply to virtually every
labor relationship and are not subject to waiver by employees. In the
case of an employee’s resignation, however, the law recognizes that a
resignation letter from an employee stating that he or she has
resigned voluntarily is valid and that the employer does not owe him
or her any additional compensation.
However, pursuant to the FLL, any waiver made by employees to
earned wages and severance benefits is null and void. Instead, any
termination agreement, in order to be valid, must be in writing, must
not contain any waiver of FLL rights and, even though it is not a
requirement to be ratified by the Labor Board with jurisdiction in terms
of the industry or address, it continues to be a recommended practice.
If ratified by the Labor Board, it will approve the agreement provided it
does not contain any provisions that could contain any waiver of FLL
rights and benefits.
Employees are entitled to ask for their labor benefits subject to the
relevant statutes of limitation. The Labor Board has the obligation to
accept any labor lawsuit in order to issue a labor resolution ordering
the employer to pay a determined benefit or severance, following a
conciliatory stage as well as an arbitration and execution of
evidences, among other stages. This kind of labor procedure may last
from 10 months to three years.
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Netherlands
1.

General overview

As of 1 July 2015, the procedural rules on the termination of
employment contracts have changed. Before, employers had the
choice of terminating an employee through the Employee Insurance
Agency (Uitvoeringsinstituut Werknemers Verzekeringen — “UWV”)
procedure or a court procedure. The UWV has offices throughout the
Netherlands which provides a free service to help individuals find
employment. The court could award severance compensation to the
employee, but the UWV could not, forcing employees to initiate a
court procedure to claim compensation for obviously unreasonable
dismissal. As such, employees in the same situation were not always
treated equally, as compensation was calculated differently in the
different procedural routes. Since 1 July 2015, the UWV procedure
has been the compulsory route if the employment contract is to be
terminated for economic reasons or in the case of incapacity for work
due to illness for longer than two years. The court procedure is the
compulsory route if the employment contract is terminated for
performance-related or other personal reasons. In both situations,
parties are allowed to appeal (and appeal in cassation) the decision of
the UWV/court with the competent higher court and claim
reinstatement.

2.

By the employer

An employment contract can be terminated in the following ways:
•

for “urgent cause”

•

termination for a reasonable ground and no possibility of
retraining with prior permission of the UWV or a court’s decision

•

termination by mutual consent

Save where otherwise indicated, law and practice in this chapter are stated as at August 2018.

224 | Baker McKenzie

DSC95848_The Global Termination Handbook_Oct 16_print version.pdf 237

10/16/2018 4:05:09 PM

The Global Termination Handbook | Netherlands

•

termination during the probationary period

•

expiry of a fixed-term employment contract

The different termination routes are explained briefly below:
Urgent cause
Employees can be dismissed without notice or prior approval for
“urgent cause,” i.e., a cause of such a nature that no employer could
reasonably be expected to continue the employment relationship any
longer. Examples of urgent cause include serious incompetence, for
instance obstinately refusing to obey the reasonable instructions of
the employer. Even if the employee has committed such an offense,
this does not automatically give rise to an immediate cause for
dismissal, as the employee’s conduct must be sufficiently serious so
as to justify immediate dismissal. Performance issues typically do not
justify a termination for urgent cause.
Lack of reasonable ground/no possibility of retaining employee
In the absence of “urgent cause,” dismissals are, in principle, only
allowed if (i) there is a reasonable ground for dismissal, (ii) there is no
possibility of retaining the employee in a suitable alternative position
(not even after training/education during a reasonable timeframe) and
(iii) the employer needs prior permission of the UWV for the
termination or dissolution of the employment contract by the court.
There are eight “reasonable grounds” provided for by law:
(a)

headcount reduction for business reasons (redundancy)

(b)

long-term disability (more than two years), provided that
recovery is unlikely to occur within 26 weeks and that the
contractually agreed work cannot be performed in an adapted
form

(c)

frequent and disruptive absence due to sickness
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(d)

incapacity to perform the contractually agreed work other than
for a medical reason (i.e., underperformance), provided that (i)
the employer has informed the employee of the performance
issue in due time, (ii) the employer has taken sufficient steps to
enable the employee to improve his/her performance and (iii) the
underperformance has not been caused by insufficient efforts by
the employer to train the employee or by poor working
conditions

(e)

serious misbehavior

(f)

refusal to perform contractual duties for reasons of conscience,
provided that the contractually agreed work cannot be performed
in an adapted form

(g)

the working relationship has deteriorated, provided that the
impairment is so serious that the employer cannot reasonably be
required to continue the relationship

(h)

other reasons that are of such nature that it cannot reasonably
be expected that the employer should continue the employment
relationship

This list of grounds for termination is exhaustive and the grounds
cannot be combined. The governmental guidelines provide that
ground (h) cannot be used as a “catch-all” for cases falling outside the
scope of the list. Only truly exceptional cases will be accepted as
falling within this ground.
Dismissals based on grounds (a) and (b) require a dismissal permit
from the UWV. Dismissals under (c) to (h) can only be done by court
decision. In both cases, the employer needs a sound business case
for the dismissal which can be substantiated with objective facts and
figures.
For dismissals based on performance (i.e., ground (d) above), the
employer will need to file a petition with the court and prove that the
termination is necessary. This means that the inadequate
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performance needs to be thoroughly documented (i.e., in a
“performance file”). Such performance file should include performance
reviews (rated insufficient and/or with critical improvement points),
documentation showing that the employer offered the employee help
on the improvement points (coaching and a Performance
Improvement Plan) and that the employer worked with the employee
on his/her performance, subsequent documents to the employee
indicating that the improvement points have still not been met and
therefore termination of the employment contract is inevitable, etc.
An employee who has been dismissed without his/her consent and in
the absence of a dismissal permit or in breach of a dismissal
prohibition may ask the court to annul the dismissal or to award a
reasonable compensation. An employee is also entitled to appeal a
UWV or court termination permit/decision in court.
Deviating rules might apply for an employee who has reached the
state old age pension age.
Mutual consent
An employment contract can also be terminated by mutual consent
(which is common given the high standards for termination by the
court and the UWV). In cases of termination by mutual consent, it is
common to sign a settlement agreement that outlines the conditions of
termination. A settlement agreement is often used by the (former)
employee to safeguard entitlements to unemployment benefits, if any,
as much as possible. In the event parties reach an amicable
settlement, the employee will be entitled to a two-week period after
signing the settlement agreement to “reflect” on the settlement (three
weeks in the event the employer does not notify the employee in
writing of this right within two working days after signing the settlement
agreement). During this “reflection” period, the employee may revoke
his/her consent without providing any reasons for doing so.
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During the probationary period
During the probationary period, either party will be entitled to give
notice of termination of the employment contract with immediate
effect, and there is no requirement to obtain UWV approval or a court
decision, or show grounds for the termination. The employee is
entitled to clarification/explanation upon request. Furthermore, case
law and literature show that the reason for termination during the
probationary period may not be based on a discriminatory ground and
may not be contrary to the good employer standards and the principle
of due care. In that case, the employee could be entitled to continued
employment or compensation from the employer.
The employer will not be able to rely on a probationary dismissal if
parties agreed to a probationary period exceeding the maximum
statutory period (barring other provisions provided by an applicable
CLA). In that case, the agreed probationary period will be void.
Expiry of fixed-term employment contracts
A fixed-term employment contract ends when the term of the
employment contract expires and the employer has decided not to
offer the employee an extension/a new employment contract. In that
case, the fixed-term employment contract will end by operation of law.
Managing directors
The termination of the employment contract of a managing director
appointed pursuant to the articles of incorporation of a legal entity
differs from the termination of an employment contract of a regular
employee. The reason is that a managing director has a two-fold
relationship with the company: (i) a corporate relationship; and (ii) an
employment relationship.
Depending on the company’s articles of incorporation, the
shareholders will be authorized to dismiss a managing director from
his or her corporate position during a shareholders’ meeting.
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To convene a shareholders’ meeting, invitations and letters, including
an overview of the items on the agenda (i.e., the intended dismissal),
should be sent in a timely manner to all shareholders, managing
directors and members of the supervisory board (if any).
The managing director must be given the opportunity to defend
himself/herself during the shareholders’ meeting. Subsequently, all
managing directors (i.e., including other managing directors of the
company, if any) and members of the supervisory board (if any)
should be offered the opportunity to render their advisory vote during
the shareholders’ meeting before the ultimate decision to dismiss the
managing director is made.
The employment contract of the managing director will also end as a
result of his or her dismissal during the shareholders’ meeting (i.e., the
corporate and employment relationships end simultaneously).
Consequently, the employer of the managing director does not need
to apply for prior approval from the UWV to give notice of termination
to the managing director. Nonetheless, parties should still observe the
notice period in full. As an alternative, the employer can pay, in lieu of
the notice period, (at least) the equivalent of the remuneration the
managing director would have been entitled to during the notice
period.
Since 2015, a managing director can only claim reasonable
compensation (billijke vergoeding) if: (i) there is severe culpable
conduct or negligence of the employer; (ii) the dismissal lacks
reasonable grounds; and/or (iii) the managing director could have
been reassigned to an alternative position within the organization of
the employer. If the managing director falls sick before he or she
receives the invitation to the shareholders’ meeting, his or her
dismissal during the shareholders’ meeting will only result in the
termination of the corporate position. During sickness, the managing
director, as with every other employee, is protected by a statutory
prohibition to give notice. Consequently, the employment relationship
does not end simultaneously with the termination of the corporate
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relationship. Where the managing director has been unable to work
due to illness, it is compulsory for the employer to seek approval from
the UWV (see 1).
A managing director is entitled to the transition budget (see 9) as well,
if: (i) the employment contract has lasted for at least two years; (ii) the
managing director’s termination is involuntary; or (iii) a temporary
contract will not be extended.
In the event that the company has established a works council and the
managing director is the consultation partner of the works council
(bestuurder, within the meaning of the Dutch Works Councils Act), the
prior advice of the works council on the intended dismissal of the
managing director must be requested before the decision to dismiss
him or her is adopted and implemented.

3.

By the employee

The employee has a right to terminate his/her agreement. In the
absence of a contractual agreement regarding the notice period in the
employment contract, the statutory notice period applies. If the
contractual notice period deviates from the statutory notice period,
there are restrictions that need to be met. The term of notice to be
observed by the employee may be shortened or lengthened in writing.
This term of notice may, however, not be longer than six months and if
it is lengthened the term of notice to be observed by the employer
must always be at least twice (double) as long as that of the
employee.
Terminating the employment contract without giving notice is only
possible during the probationary period — see further at 6.

4.

Employee entitlements on termination

With regard to the termination of the employment contract, the
employee is entitled to:
•

any holiday accrued and yet to be accrued but not taken

230 | Baker McKenzie

DSC95848_The Global Termination Handbook_Oct 16_print version.pdf 243

10/16/2018 4:05:10 PM

The Global Termination Handbook | Netherlands

•

holiday allowance;

•

pro rata bonus payments;

•

severance payment i.e., based on the Transition payment (see
further at 9)

5.

Notice periods

The notice periods to which employees are entitled are set out under
the Dutch Work and Security Act. Notice must be given toward the
end of the month, unless another day for giving notice is set by written
agreement or by custom. The notice periods to be observed by the
employer depend on the duration of the employment as at the date of
notice:
•

for employment lasting less than five years: one month

•

for employment lasting five years or more but less than 10
years: two months

•

for employment lasting more than 10 years but less than 15
years: three months

•

for employment lasting 15 years or longer: four months

The notice period that must be given by the employer can only be
shortened by a collective bargaining agreement or by an arrangement
by or on behalf of an administrative body authorized to that effect. The
notice period to be observed by the employee is one month. The
notice period for the employee can be departed from in writing. If it is
extended, this cannot be for more than six months. In addition, notice
given by the employer must not be less than double that for the
employee (e.g., if an employee is required to give six months’ notice,
the employer is required to give at least 12 months’ notice). The
maximum length of notice an employee can be contractually required
to give is six months.
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In accordance with Dutch law, a party that terminates a contract at an
earlier date than the termination date specified in the contract owes
the other party a payment equal to the amount of the salary that would
have accrued during the period that the employment contract should
have continued had notice been given under the contract. This is
called “fixed compensation” (gefixeerde schadevergoeding).

6.

Terminations without notice

No notice period is required when terminating an employment
agreement during the trial period.
If the employment contract is terminated by giving notice without
observing the notice period, the employee can claim damages (the
salary of the disregarded part of the notice period).
If the employer is subject to dissolution by the court, the court must
take into account the notice period. The notice period will be reduced
by the duration of the court procedure, subject to a minimum notice
threshold of one month, unless the termination of the employment
contract is caused by severe culpable conduct or negligence of the
employer.
Amicable settlement
Parties can reach an amicable settlement for termination of the
employment contract, i.e., termination of the employment contract by
mutual consent. The termination agreement has to be offered in
writing, stating the reason for termination. The employee then has a
cooling-off period of 14 days in which they can change their mind. It is
mandatory for the employer to notify the employee of this cooling-off
period.
Since the Dutch authorities will not grant statutory unemployment
benefits until the notice period has expired, it is unlikely that an
employee will agree to a termination date set earlier than the expiry of
the notice period. In general, therefore, the employee will either agree
to payment in lieu (hereinafter) or expect continuation of the
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employment relationship (and therefore remuneration) until a date set
after — and with due observance of — the notice period.

7.

Form and content of notice termination

The employer has to give written notice by the end of the month.
However, parties can agree in the employment agreement that notice
may be given taking effect on each day of the month.
The employee can be dismissed without notice for urgent cause or if
the employment contract will end by operation of law.

8.

Protected employees

Disabled employees
The employer cannot terminate the employment contract if the
employee cannot perform his/her work due to illness, unless the
incapacity has lasted at least two years. When calculating the two
years, periods of incapacity as a result of pregnancy prior to maternity
leave and periods of incapacity during maternity leave are not taken
into consideration.
Periods of incapacity (other than pregnancy/maternity leave) are
added up if they follow each other with an interruption of less than four
weeks or if they immediately precede and follow a period in which
maternity leave is taken. This only differs if the incapacity cannot
reasonably be considered to have arisen from the same cause. The
employer can still terminate the employment contract if the incapacity
started after a request for permission from the UWV to terminate the
employment contract or from the committee has been received. The
prohibition does not apply if the employee fails, without proper
grounds, to comply with his/her obligations to cooperate with the
reasonable instructions of an expert, to cooperate with the action plan
or to perform suitable work. The employer must first warn the
employee to comply with his/her obligations and must have
discontinued the salary in accordance.
Baker McKenzie | 233

DSC95848_The Global Termination Handbook_Oct 16_print version.pdf 246

10/16/2018 4:05:10 PM

Pregnant women
The employer cannot terminate an employee’s employment contract
during her pregnancy. To substantiate the pregnancy, the employer
may require a statement by a doctor. Moreover, the employer cannot
terminate the employment contract during the period in which she
takes maternity leave, during the six weeks following maternity leave
after resumption of work, or following a period of inability to perform
work caused by the birth or the preceding pregnancy and that follows
maternity leave.
Parental leave
The employer cannot terminate the employment contract due to the
right to take parental leave, adoption leave, leave to take in a foster
child, or short- and long-term care leave.
Works council members
The employer cannot terminate an employment contract with an
employee who is a member of a works council, central works council,
group works council, standing committee of those councils, business
unit committee of the works council or employee representative body.
Nor can the employer terminate an employment contract with an
employee who is on a list of candidates for a works council or
employee representative body or who was a member of a works
council, central works council, group works council or a committee of
those.

9.

Mandatory severance

Transition compensation
An employee is entitled to a transition budget payment in the event
that: (i) the employment contract has lasted at least two years; (ii) the
termination of the employment contract is “involuntary”; or (iii) they are
on a fixed-term contract which will not be extended. This transition
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budget will be paid as compensation for terminating the employment
contract and transition the employee to alternative employment.
The transition budget is calculated as follows:
•

for the first 10 years of service: one-sixth of the employee’s
monthly salary for each six-month period of service

•

after 10 years’ service: one-quarter of the employee’s monthly
salary for each six-month period of service

For employees over the age of 50, a transitional arrangement applies
(until 2020) if the employee has more than 10 years of service with the
employer per the end date. In that situation, the transition budget is
one-half of the employee’s monthly salary for each six-month period of
service as of the age of 50. The years prior to 50 are calculated in
accordance with the regular arrangement described above. This
transitional arrangement does not apply for companies with fewer than
an average of 25 employees during the second half of the calendar
year prior to the calendar year during which the employment ends.
The transition budget is capped at EUR 79,000 gross for all
employees or an amount equal to the employee’s annual salary,
whichever is greater.
The transition budget does not apply in the following circumstances:
•

if the employment contract ends (by operation of law) due to an
employee reaching the Dutch state pension age

•

if the employment contract ends due to serious acts or
omissions attributable to the associate (i.e., summary dismissal)

•

if the employment contract ends prior to the employee reaching
the age of 18 and the average working hours per week were 12
hours or less

•

if the employee voluntarily leaves his/her job unrelated to any
seriously culpable acts or omissions by the employer
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•

if the parties reach an agreement to amicably terminate the
employment contract

Note that, in principle, employees will not be inclined to sign an
amicable settlement if the offer reflected in the agreement is not
favorable over what they would be entitled to without amicable
settlement. Consequently, the amicable termination agreement will
(almost always) include severance for a higher amount than the
transition budget.
Fair compensation
At the employee’s request, the court may nullify the notice of
termination of its employment contract by the employer, or at his/her
request award the employee reasonable compensation, if the
employer terminates the employment contract without the permission
of the UWV in violation of the prohibition of terminations set out
above.
Furthermore, if an employee is of the opinion that the termination of
his/her employment contract is caused by severe culpable conduct or
negligence of the employer, the employee can request the court to
award reasonable compensation. This could, for example, apply to the
termination of the employment contract after long-term disability or in
a situation where the employee is wrongly dismissed for business
economic reasons, but where, in the meantime, the relationship with
the employer is irreparably disturbed.

10. Collective redundancy situations
In the case of a redundancy, obligations to inform and consult are
imposed under:
•

the Collective Redundancy (Notification) Act, if a proposal is
made to dismiss 20 or more employees within one UWV district
and within a period of three months

•

the Works Councils Act
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The following dismissals are counted when determining the number of
dismissals in order to determine whether the threshold of 20 (in
accordance with the Collective Redundancy (Notification) Act) is
reached:
•

all terminations that require a dismissal permit (permission from
the UWV)

•

all terminations for business economic reasons (i.e., not for
performance-related reasons) by means of amicable settlement

Terminations during a lawful probationary period are not counted, nor
are fixed-term contracts that expire per their end date (without
extension).
The Collective Redundancy (Notification) Act, if applicable, triggers a
duty to notify the UWV and to notify and consult with the relevant
trade unions.
The manner in which the employees must be consulted under the
Works Councils Act depends on whether a works council or an
employee representative committee has been set up. In any event,
reorganizations and redundancies will require an employer to timely
inform the works council (if any) prior to any proposed termination
decision being finalized, and allow the works council to provide input
on the proposed termination at a time when such input can still
significantly affect the decision to be taken.
Failure to comply with applicable requirements can preclude any
dismissals taking effect.

11. Claims, compensation and remedies
The Cantonal Court Formula was abolished in 2015 and replaced by
the transition budget. Where an employment contract has lasted for at
least two years, the employer must pay a transition budget to the
employee if the employee’s termination is involuntary or if a temporary
contract will not be extended. Transition budgets serve as
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compensation for termination of an employment contract and help an
employee in his or her transition to alternative employment. The
transition budget is calculated as follows:
(i)

For the first 10 years of the employment contract one-sixth of the
monthly gross salary of the employee for every six-month period

(ii)

After the first 10 years of the employment contract one-fourth
monthly gross salary for every six-month period of the
employment contract

(iii)

Transition scheme for older employees.

If the employee is 50 years or older at the termination date and the
employment contract lasted for at least 10 years, the transition budget
will be — after reaching the age of 50 — one-half monthly gross
salary for every six-month period the employee was in the employer’s
service. A transition budget cannot exceed EUR 79,000 gross or an
amount equal to the employee’s annual salary, if this is higher than
EUR 79,000 gross. Rules are expected to be laid down by order in
council concerning what costs – particularly those related to facilitating
a transition to alternative employment (e.g., education or
outplacement) – may be deducted from the transition budget. The
latter does not affect contractual arrangements in individual
employment contracts that entitle the employee to severance
compensation (i.e., “golden parachutes”). If a company employs less
than 25 employees, an alternative, cheaper transition budget will
apply. Moreover, if an employee is of the opinion that the termination
of his/her employment contract was caused by severe culpable
conduct or negligence of the employer, the employee can request the
court to award reasonable compensation (billijke vergoeding). This
could, for example, apply in the case of termination of the employment
contract after long-term disability or in a situation where the employee
is wrongly dismissed for business economic reasons, but where, in
the meantime, the relationship with the employer is irreparably
damaged.
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Most termination disputes between the employer and employee
include claims for compensation by the employee regarding
severance payment. The employee will often claim a higher
severance amount than the statutory transition payment, including
claims for a final payment that includes payment of outstanding
holidays, pro rata holiday allowance, pro rata bonus/commission.
In exceptional cases, the employee — in addition to transition
compensation — will (also) have a right to fair compensation. Such
compensation is available in accordance with provisions set out in law
and is granted in most cases only if the employer has committed
“severely culpable acts or omissions.”
Furthermore, the employee could claim for reinstatement or for
example if a non-competition clause and/or non-solicitation clause will
continue to apply in full after termination, the employee could claim
that the clause is too strenuous or that the clause is null and void.

12. Waiving claims
The employee can settle/waive a claim arising from the employment
contract if the employer and the employee have agreed that after the
reflection period (see 2), the parties explicitly waive any right they may
have to nullify, terminate, amend or cancel the termination agreement
in full or in part or to cause the termination agreement to be nullified,
terminated, amended or cancelled in full or in part.
In principle, it is possible for an employee to release an employer from
termination indemnities (for example, in an employment agreement).
Such a waiver, however, will not oblige a court to honor it. In a
procedure, a court will weigh all the facts and circumstances, and
judge the case on its own merits. However, a court might consider the
release as a reason to mitigate the compensation, but that would
depend on the specific circumstances of the case. These principles
are also applicable in cases where parties explicitly agreed on a fixed
termination package (a so-called golden parachute). The Dutch Civil
Code requires the court to set a fair amount of compensation in the
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event of a termination, and the parties are not allowed to infringe the
court’s authority in this respect.
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Peru
1.

General overview

Employment relationships can be terminated in the ways set out
below:
•

by death of the employee or of the employer if he/she is a
natural person

•

by resignation of the employee

•

the termination of the work or service, the fulfillment of a resolute
condition and the expiration of the term for fixed-term
employment agreements

•

by mutual agreement

•

through the employee’s permanent and absolute disability

•

by retirement

•

by dismissal, under the circumstances provided by law

through termination by objective cause, under the circumstances
provided by law

2.

By the employer

Termination with cause
Except for part-time employees (i.e., those who work less than four
hours daily), employment is not “at will” in Peru. Therefore, the
employer may only terminate an employment relationship provided a
legal cause is duly verified.

Save where otherwise indicated, law and practice in this chapter are stated as at April 2018.
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The reasons that justify the dismissal of an employee are explicitly set
out in the Refunded Text of Labor Productivity and Competitiveness
Act, which has classified the causes of termination under the
categories of “causes related to the ability of the employee” or “causes
related to his/her conduct.” The causes related to the ability of the
employee are the following:
•

physical, intellectual, mental or sensory deficiencies that affect
the performance or the rendering of services (after reasonable
adjustments have been taken and only if there is no other
position where the disabled employee can be transferred)

•

poor performance in relation to the employee’s ability compared
with the average work performance under similar conditions

•

(i) unjustified refusal of an employee to take a medical
examination that was previously agreed or established by law
(this examination is important in order to comply with the
employment relationship); and (ii) not following the preventive or
curative measures prescribed by a physician to avoid illness or
accidents

The causes related to the conduct of the employee are as follows:
•

major offenses

•

a criminal conviction for intentional crime

•

disqualification of the employee

The following acts are deemed as major offenses, which may justify
the dismissal of the employee:
•

Non-fulfillment of the labor obligations that causes a breach of
the employer’s good faith; the repeated resistance to comply
with labor instructions; the repeated sudden stoppage of labor
and the non-fulfillment of the Internal Work Regulations or the
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Health and Safety Regulations duly approved by the competent
authority. The non-fulfilled obligations must be serious.
•

Deliberate and repetitive decrease of the labor performance or
of the volume or quality of the production, verified by the
inspective services of the Labor Ministry.

•

Acts of misappropriation (for his/her own benefit or for a third
party’s benefit) of goods or services of the employer or of those
that are under its custody committed by the employee, as well
as the illegal retention or misuse of such goods or services,
regardless of their value.

•

Use or delivery to third parties of confidential information of the
employer, the theft or the non-authorized use of the company’s
documents, the provision of false information to the employer in
order to cause damage or obtain any advantage, and unfair
competition.

•

Repeated attendance to the workplace under the influence of
alcohol, drugs or narcotics. Depending on the nature of the labor
duties or of the position of the employee in some cases, the
repetition of the offense may not be required. The police must
participate to verify the offense.

•

Violence, serious misconduct, defamation and verbal or written
offense toward the employer or its representatives, the executive
personnel or other employees, which are performed within or
outside the workplace, if those facts are directly related to the
labor relationship.

•

Intentional damage to the buildings, facilities, works,
machineries, instruments, documentation, raw materials and
other goods owned by the company or under its possession.

•

Abandonment of work for more than three consecutive days,
unjustified absences of more than five days in a period of 30
calendar days, regardless if they have been previously
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disciplined in each case, and repeated non-compliance with the
work schedule (tardiness), if the employer has previously given
notice for such and if written reprimands and suspensions have
been previously imposed on the employee.
The Peruvian Labor Regulation also permits termination of the
employment relationship for “objective causes.” Dismissal for objective
causes is permitted in the following scenarios:
•

acts of God or force majeure

•

economic, technological, structural (i.e., the job role is no longer
needed) or for similar reasons

•

dissolution, liquidation or bankruptcy of the company

•

group restructuring

An “economic, technological, structural or similar” ground for collective
termination is not an allowable exception unless it affects at least 10%
of the total number of employees of the entity. If it involves less than
that percentage, the mass termination must be conducted individually
per employee and for certain proven reasons.
To make these terminations effective, the procedures established by
law must be followed and may involve a notice to or the approval of
the labor authority.

3.

By the employee

The resignation of the employee is his/her unilateral decision to resign
from the job. This decision must be in writing. In this case, the
employee is not entitled to a severance payment.
The employee must give the employer 30 days’ notice. The employer
may waive the employee’s requirement to give notice.
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4.

Employee entitlements on termination

Notwithstanding the cause of the employee’s termination (with or
without a cause), the employer shall pay to the employee all the labor
benefits (statutory or conventional) accrued until the termination date.

5.

Notice periods

An employer may only terminate an employment relationship where it
has legal cause to do so, provided that the procedure established by
law is followed.
The employer may not dismiss on grounds relating to the conduct or
capacity of the employee without granting in writing a reasonable
period of not less than six calendar days so that the employee can
defend him/herself in writing of the charges against him/her. Giving an
employee a period for defense may be waived in cases of serious
flagrant misconduct when such possibility is not reasonable or in
cases where 30 calendar days of notice are necessary to demonstrate
his/her ability or correct his/her deficiency.

6.

Terminations without notice

If the employer does not comply with the procedure relating to
dismissal as indicated above, this action can be considered as an
arbitrary/unjustified dismissal.

7.

Form and content of notice termination

Please refer to 5.

8.

Protected employees

Employees are generally not protected if there is a legal cause for
terminating the labor relationship. Nevertheless, the termination of
labor agreements based on discriminatory considerations such as
gender, sex, race, religion, affiliation to unions, pregnancy or
motherhood, among others, are banned. Therefore, employees who
are terminated because of any of the circumstances mentioned above
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could claim that their dismissal is null and void and ask for their
reinstatement in court.

9.

Mandatory severance

If there is a legal cause that justifies the termination of the
employment relationship, there is no need to pay a severance
(dismissal indemnity).
However, if a dismissal of an employee (or employees) is not justified
(i.e., because it is not based on a legal cause or it is successfully
challenged by the employee in court), the employees will be entitled to
severance (unfair dismissal compensation) equal to 1.5 times their
monthly salary for each year of service plus pro-rata part payments up
to a maximum of 12 monthly salaries for employees under indefiniteterm relationships. For fixed-term employment contracts, the
severance payment will be 1.5 times the monthly salary for each
month until the contract was due to expire, up to a maximum of 12
monthly salaries. The severance must be paid by the employer within
48 hours of the employee’s termination.
Pursuant to decisions of the constitutional court, employees dismissed
without cause may refuse a severance payment and may instead
demand reinstatement. This alternative does not apply in the case of
personnel who were hired for management or trust positions at the
beginning of their employment relationships; they may only make a
demand for a severance payment. However, employees who were
promoted to such positions of management or trust and were
dismissed without cause may sue (as an alternative to the severance
payment) for reinstatement to the position they held before their
promotion. Note that the employer must reinstate the employee at a
wage equal to or higher than the last wage the employee received as
an employee of the company.
The mandatory severance payment is not considered taxable income
for income tax purposes.
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Notwithstanding the above, to mitigate exposure to a lawsuit, it may
be convenient to conclude the employment through the employee’s
resignation or through a mutual agreement, unless the employee
accepts the termination of his/her relationship as a termination without
cause (executing the required documents and collecting the
indemnity) or if there is no possibility of reinstatement (because
he/she has always been in a management or trust position).
In these cases (i.e., employee’s resignation or mutual agreement), the
payment of the severance is not applicable. However, if the employee
resigns, the employer may grant him/her an ex-gratia payment, which
can be compensated with any future credit in favor of the employee.
The “compensable gratuity” is considered taxable income for income
tax purposes. The receipt of this payment must have the legalized
(i.e., by a notary public) signature of the employee.
In case of termination by mutual agreement, the parties can agree on
a payment of a lower, equal or higher amount than the one the
employee could have been entitled to as severance (dismissal
indemnity). If the amount is lower or equal to the corresponding
severance, the payment will not be taxable income for income tax
purposes as long as it is used to replace his/her income source
through the incorporation of a business. In case the amount is higher
than the corresponding severance, the difference will be taxed with
the income tax. In both scenarios, this payment will not be
compensable with any further claim or complaint of the employee.

10. Collective redundancy situations
Peruvian legislation includes the possibility of terminating the
employment relationship of a group of staff due to objective reasons
related to the company. This type of termination is named “collective
dismissal.” The reasons that justify such a decision are not related to
the quality or performance of the employees, but rather are related to
certain business circumstances.
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According to the Peruvian Labor Regulation, the reasons that justify
the collective dismissal of employees are the following:
•

acts of God or force majeure

•

economic, technological, structural (i.e., the job role is no longer
needed) or for similar reasons

•

dissolution, liquidation or bankruptcy of the company

•

group restructuring

To make this termination effective, the procedure established by law
must be followed. It involves a notice to or the approval of the labor
authority.
In case of economic, technological, structural or similar motives,
collective termination shall involve at least 10% of the total number of
employees of the entity.
In Peru, the Administrative Labor Authority has very rigid criteria
regarding the interpretation of causes that justify this kind of
termination, which makes it almost impossible to carry out a
successful collective dismissal procedure.

11. Claims, compensation and remedies
Please refer to 9.

12. Waiving claims
Peruvian law contains the concept of inalienable (i.e., nonrenounceable) rights, most of which concern labor rights (such as
salary and social benefits). Only rights that are not considered
inalienable (such as damages and prejudices) can be waived.
Any waiver of inalienable rights in an employment agreement would
be deemed null and void, and the employee would still be entitled to
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these rights. The statute of limitation to claim such rights is four years
after termination of the employment relationship.
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Philippines
1.

General overview

In general, an employer may terminate an employee’s employment
only if there is a legal (i.e., just or authorized) cause for termination
and it has followed the procedures required for the cause of
termination. At-will employment, where the employer may dismiss an
employee at any time, without cause and by mere notice or salary in
lieu of notice, is not allowed under Philippine labor law. On the other
hand, an employee may terminate his/her employment for any reason
by serving a written notice to his/her employer at least one month (i.e.,
30 days) in advance. In the event that the employee does not give any
notice, the employer may hold the employee liable for damages.
Under certain instances, the employee may terminate his/her
employment without the need to serve notice.

2.

By the employer

In the Philippines, an employer has a right to hire, dismiss and
discipline employees, while the employee has a right to security of
tenure. The employee’s right to security of tenure means that he or
she may be dismissed only for one of the causes defined in the Labor
Code and only after the observance of the appropriate procedural due
process by his or her employer.
The just causes for termination of employment are as follows:
•

serious misconduct or willful disobedience by the employee of
the lawful orders of the employer or representative in connection
with his or her work

•

gross and habitual neglect by the employee of his or her duties

•

fraud or willful breach by the employee of the trust reposed in
him or her by the employer or duly authorized representative

Save where otherwise indicated, law and practice in this chapter are stated as at May 2018.
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•

commission of a crime or offense by the employee against the
person of his or her employer or any immediate member of the
employer’s family or duly authorized representative

•

other causes analogous to the foregoing

The authorized causes for termination of employment are as follows:
•

installation of labor saving devices

•

redundancy

•

retrenchment to prevent losses

•

closing or cessation of operation of the establishment or
undertaking

•

disease, where the continued employment of the afflicted
employee is prohibited by law or is prejudicial to his or her health
as well as to the health of his or her co-employees

3.

By the employee

An employee may terminate his/her employment for any reason by
serving a written notice to his/her employer at least one month (i.e., 30
days) in advance. In the event that the employee does not give any
notice, the employer may hold the employee liable for damages.
Under certain instances, the employee may terminate his/her
employment without need of any notice.

4.

Employee entitlements on termination

The separation from work of an employee for a just cause (see 2)
does not entitle him or her to separation pay. However, this is without
prejudice to whatever rights, benefits and privileges the employee
may have under an applicable employee agreement, company policy
or practice.
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In all cases of authorized cause employment termination (see 2), the
employee is entitled to receive separation pay. The separation pay is
equivalent to either half a month’s salary for every year of service or
one month’s salary for every year of service, depending on the
authorized cause of employment termination — see further at 9.

5.

Notice periods

An employer needs to follow an appropriate procedural process to
dismiss an employee — see further at 7. In relation to employee
notice, see 3.

6.

Terminations without notice

If an employee is dismissed without his/her employer observing the
appropriate procedures, he or she is entitled to nominal damages, the
amount of which is subject to the discretion of the court, even if there
is a just or authorized cause for employment termination. For this
purpose, the court will take into consideration the relevant
circumstances of each case, particularly the gravity of the due process
violation. The nominal damage serves as a penalty upon the employer
for its failure to comply with the requirements of procedural due
process for employment termination.
In relation to an employee not serving his or her required notice,
see 3.

7.

Form and content of notice termination

The Labor Code requires not only that an employee be dismissed for
a just or authorized cause, but also that he or she be dismissed only
after the observance of the appropriate procedural due process by the
employer.
In the case of employment termination for just cause, the Labor Code
requires the employer to serve a written notice on the employee
informing the employee of the charges against him or her, and giving
the employee a reasonable opportunity within which to explain his or
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her side of events (i.e., at least five calendar days to submit an
explanation).
After serving the notice, the employer should give the employee a
further opportunity to be heard through a hearing or conference so
that the employee can answer the charges with the assistance of
counsel, if he or she so desires. If the employer decides to dismiss the
employee, it should serve another written notice on the employee to
inform the employee of its decision to dismiss him or her.
In the case of employment termination for an authorized cause, the
employer should serve a written notice of termination on each affected
employee and to the appropriate regional or field office of the DOLE at
least one month before the intended effective date of termination. The
notice should specify the authorized cause and the effective date of
termination.
The notices described in the preceding paragraphs are mandatory.
They cannot be waived or substituted with their monetary equivalent.
For employment termination due to disease, in addition to the notice
requirements in the immediately preceding paragraph, there should be
a certification by a competent public health authority that the disease
cannot be cured within six months even with proper medical
treatment.

8.

Protected employees

An employer is prohibited from discharging a woman on account of
her pregnancy, or while on leave or in confinement due to her
pregnancy.

9.

Mandatory severance

The separation from work of an employee for a just cause does not
entitle him or her to separation pay. However, this is without prejudice
to whatever rights, benefits and privileges the employee may have
under an applicable employee agreement, company policy or practice.
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In all cases of authorized cause employment termination, the
employee is entitled to receive separation pay.
In the case of employment termination due to installation of labor
saving devices or redundancy, the Labor Code provides that the
employee is entitled to separation pay equivalent to at least one
month’s pay for every year of service or one month’s pay, whichever
is higher. A part-worked period of at least six months is considered as
one year for separation pay purposes, e.g., if an employee has
worked for six years and seven months, he or she will be entitled to
severance pay calculated on the basis of seven years’ employment.
In the case of employment termination by reason of retrenchment to
prevent losses, closure not due to serious business losses, and
disease, the Labor Code provides that the employee is entitled to
separation pay equivalent to half a month’s pay for every year of
service or one month’s pay, whichever is higher. A part-worked period
of at least six months is considered as one year in this instance as
well.
With respect to employment termination because of closure due to
serious business losses, employees are currently not entitled to any
separation pay.
The separation pay described above is the minimum amount set by
the Labor Code. The employer is not prohibited from giving a greater
amount of separation pay out of its own generosity. The employer
may also be required to give more separation pay under employment
contracts, company policy or company practice.

10. Collective redundancy situations
The requirements for redundancy terminations are the same whether
the separation involves one employee or more.
A redundancy situation exists when the services of an employee are
in excess of what is reasonably required by the actual needs of the
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company. To be a valid ground for termination, the following
conditions must be present:
•

there must be superfluous positions or services of employees

•

the positions or services must be in excess of what is
reasonably demanded by the actual requirements of the
enterprise to operate in an economical and efficient manner

•

good faith must be used in determining the redundant positions

•

fair and reasonable criteria must be applied to selecting
employees for redundancy

•

there must be adequate proof of redundancy and management
approval of the restructuring

The above should be documented, which will be useful if a redundant
employee questions his or her dismissal in court.
To terminate an employee on the ground of redundancy, the employer
should serve a written notice on each affected employee and on the
DOLE at least one month before the intended effective date of the
termination. In addition, the employer should pay severance pay —
see 9.

11. Claims, compensation and remedies
If an employer terminates the employment of an employee without a
legal cause, the termination is illegal. This will entitle the illegally
dismissed employee to reinstatement without loss of seniority rights
and other privileges, to payment of full back wages, inclusive of
allowances, and of other benefits or their monetary equivalent
calculated from the time compensation was withheld until actual
reinstatement, and to payment of damages.
In addition, if there was cause for the dismissal but the employer failed
to observe the procedural requirements, the employee will be entitled
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to nominal damages, the amount of which will awarded at the court’s
discretion.

12. Waiving claims
A separation agreement, waiver or release from the employee will not
bar the employee from subsequently filing a complaint concerning his
or her employment, including his or her employment termination. This
is because the courts normally frown upon separation agreements,
waivers or releases as being contrary to public policy. The reason
commonly given is that employers and employees do not stand on the
same footing. Notwithstanding that rule, it is still prudent to get an
employee to sign his or her separation agreement, waiver or release.
The separation agreement, waiver or release may strengthen the
employer’s position in the event that an action is filed on matters
covered by the document. If it can be shown that the separation
agreement, waiver or release was voluntarily entered into and
represented a reasonable settlement, the document is binding on the
parties and may not later be disowned.
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Poland
1.

General overview

An employment agreement may be terminated by: (i) mutual
agreement; (ii) giving notice of termination; (iii) the unilateral
statement of an employer or an employee without prior notice; or (iv)
the lapse of time for which an agreement was concluded.

2.

By the employer

Termination with notice
The employer may terminate with notice any type of employment
contract.
An employee’s absence from work may be a justified reason for
termination of his or her employment contract upon notice if the
employee is frequently absent from work and such absence disturbs
the work organization or makes it difficult.
Termination without notice
The employer may terminate an employment contract without notice
due to the employee’s fault if an employee:
•

significantly breaches his or her basic duties

•

commits an offense that renders him or her incapable of
performing his or her duties, provided such an offense is obvious
or is confirmed by a valid court verdict

•

loses, due to his or her own fault, the qualifications to perform
his or her job in a given position

Save where otherwise indicated, law and practice in this chapter are stated as at May 2018.
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The employer may also terminate an employment contract without
notice if:
•

an employee is sick for longer than the period provided for
receiving remuneration for illness (usually 33 days) and sickness
benefit (usually six months, or in exceptional cases, nine
months), as prescribed by the regulations regarding sickness
benefits and, if applicable, for a subsequent period of three
months when receiving rehabilitation allowance from the Social
Security Fund (when the employee was employed by a given
employer for at least six months, or if he or she has become
unfit for work because of an accident at work or because of an
occupational disease)

•

the employee has been employed for less than six months, he or
she was absent at work due to sickness for a period longer than
three months

•

an employee is absent from work for longer than a month for
reasons other than sickness

If the employee, within six months after the termination of the
employment agreement, reports to work immediately after the above
reasons are no longer valid, the employer should, if possible, reemploy such employee.
General points
The employer may terminate the employment agreement within one
month after it obtains information justifying such a termination.
The employer must obtain an opinion of the trade union representing
an employee before it terminates his or her employment agreement.
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3.

By the employee

Termination with notice
The employee may terminate any type of his or her employment
contract with notice.
Termination without notice
An employee is entitled to terminate his or her employment contract
without notice if:
•

the employer commits a significant breach of duties toward the
employee

•

a medical certificate has been issued stating that the employee’s
work is harmful to his or her health and the employer failed to
transfer the employee, within the time specified in the medical
certificate, to another position appropriate for his or her health
and professional skills

The employer may appeal against the termination of employment by
an employee to a court — see 11.

4.

Employee entitlements on termination

An employee is entitled to receive his or her statutory or contractual (if
longer) notice period and payment in lieu of any accrued but unused
holiday entitlement.
Additionally, if the employee’s contract was terminated with notice, the
employee is entitled to time off to seek a new job during the notice
period. The leave period is as follows:
•

two business days if the notice period is two weeks or one
month

•

three business days if the notice period is three months or if
such period is shortened — see further at 5
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5.

Notice periods

An indefinite-term employment agreement, probationary employment
agreement and definite-term employment agreement may be
terminated by giving notice of termination.
Statutory notice periods prescribed by the Labor Code are as follows:
With respect to a probationary employment agreement:
•

three days’ notice for a probationary period of up to two weeks

•

one week’s notice for a probationary period from two weeks to
three months

•

two weeks’ notice for a probationary period of three months

With respect to an agreement for an indefinite and definite period of
time, it depends on the length of employment for a particular
employer. If an employee has worked:
•

less than six months — two weeks’ notice

•

between six months and three years — one month’s notice

•

at least three years — three months’ notice

The period of employment with a former employer may be added to
the employment period with the current employer if the employee was
transferred to the current employer as a result of the transfer of an
employing entity or its part from the former employer to the current
employer, or if the present employer is the legal successor to the
former one.
The parties to an employment agreement may agree, after notice has
been served, that the employment agreement will be terminated
before the end of the notice period. Shortening the statutory notice
period does not, however, change the reason for the termination or
the way the termination is implemented.
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In the event the termination of an employment agreement is caused
by liquidation or bankruptcy, or if such a termination is justified by a
reason not related to an employee, the employer may shorten the
statutory three-month notice period to at least one month. The
employer must compensate the employee with his/her salary due for
the remaining part of the notice period.

6.

Terminations without notice

Please refer to 5.

7.

Form and content of notice termination

Termination must be made in writing (i.e., with a real (“wet”)
signature). It should also contain information on the employee’s right
to appeal to the labor court.
The notice period starts to run from the day after the notice of
termination is given to the employee.
If an indefinite-term employment agreement is terminated with notice
or if any employment contract is terminated without notice, the
employer is obliged to provide a reason for termination.

8.

Protected employees

Pregnant women/family leave
An employer may not normally give notice of termination while an
employee is pregnant, on maternity leave, on parental leave or during
any period from the date the employee files a request for childcare
leave until the date of its completion. There are some exceptions to
this rule, such as employer bankruptcy or liquidation, or substantive
reasons for termination due to the employee’s fault.
Disabled employees
As a general rule, disabled employees are not specially protected
against termination. However, the Supreme Court has stated that if
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the employee became disabled, the employer, before terminating his
or her employment, should take steps to offer him or her a new
position or should make reasonable adjustments to the work position.
Works council members
Without the consent of the employee council, the employer may not
terminate with notice or otherwise end the employment relationship
with an employee who is a member of the employee council during his
or her membership.
Additionally, in principle, without the consent of the employee council,
the employer may not unilaterally change the work or remuneration
conditions to the detriment of an employee who is a member of the
employee council during his or her membership.
Trade union “activists”
Without the consent of the management board of the establishment’s
trade union organization, the employer may not terminate with notice
or otherwise end the employment relationship with an employee who
is a member of the management board of the establishment’s trade
union organization referred to by name in the management board
resolution, or another employee who is a member of the
establishment’s trade union organization entitled to represent the
organization before the employer or the authority.
Additionally, in principle, without the consent of the management
board of the establishment’s trade union organization, the employer
may not unilaterally change the work or remuneration conditions to the
detriment of such an employee.

9.

Mandatory severance

Collective redundancy situations
Each employee with whom employment is terminated during the
process of collective redundancies (see 10) is entitled to receive a
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severance payment. The amount of such payment depends on the
period of employment with the current employer and is equal to:
•

one month’s remuneration if the employee was employed with
the current employer for less than two years

•

two months’ remuneration if the employee was employed with
the current employer for two to eight years

•

three months’ remuneration if the employee was employed with
the current employer for more than eight years

The amount of redundancy payment may not exceed 15 times the
minimum salary (in 2018 — PLN 31,500 or approximately EUR
7,300).
Other situations
Employees are entitled to severance in certain additional
circumstances. This is applicable to employers employing at least 20
employees and if the termination occurs due to reasons not
attributable to employees.

10. Collective redundancy situations
Thresholds
Collective redundancies take place if an employer who employs at
least 20 persons terminates the employment, within a period not
exceeding 30 days, of at least:
•

ten employees, if the employer employs less than 100
employees

•

10% of employees, if the employer employs at least 100 but less
than 300 employees

•

30 thirty employees, if the employer employs 300 or more
employees
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Collective redundancies as a rule take place for reasons not
attributable to the employees. They may be carried out either by way
of termination of employment by the employer, or on the basis of
mutual consent of the parties.
Consultation
The employer must consult with the trade unions active in the
company of its plan to make collective redundancies. The
consultations shall specifically concern the ways and means of
avoiding collective redundancies or reducing the number of
employees affected, and other employment issues related to the
planned redundancies.
The employer shall, within a reasonable time, notify the trade unions
in writing of:
•

the reasons for the planned redundancies

•

the categories of employees to be made redundant

•

the number and categories of employees normally employed
and their job categories

•

the period over which the planned redundancies are to be
effected

•

the criteria proposed for the selection of the employees to be
made redundant and the order of redundancies

•

the proposals of how the employees’ situation will be solved
and, if any payments are concerned, the method for calculating
any redundancy payments

In addition to the above information, the employer has to provide the
trade unions with all other relevant information that may influence
consultations or the agreement that the trade unions and the employer
will execute.
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If there are no trade unions active in the company, all the rights and
obligations attributable to the trade unions are exercised by employee
representatives.
The employer is obliged to forward in writing to the District Labor
Office (Powiatowy Urząd Pracy or PUP) all the information listed
above in the first four items (with the exception of the information
concerning the method for calculating redundancy payments).
Procedure
Within 20 days after the notification referred to above has been made
to the trade unions, the employer and trade unions should conclude
an agreement relating to the terms and conditions of redundancies
and the duties of the employer related to solving other employment
matters connected with the redundancies. If the parties are unable to
reach such agreement, the employer is free to unilaterally implement
the redundancies by issuing a document (“regulations”) where the
terms and the conditions of the redundancies are specified. In any
event, however, the employer should, to the extent possible, take into
consideration all the propositions made by trade unions in the course
of consultations.
If there are no trade unions active in the company, the employer is
obliged to issue the regulations (see above) for collective
redundancies after the employee representatives have been
consulted and their propositions taken into consideration.
The employer should notify in writing the relevant PUP of the
arrangements considering collective redundancies. The law does not
specify the time limit to make such a notification, but it is suggested to
make the notification as soon as possible.
The above notification should include information on all arrangements
made in relation to the planned collective redundancies, particularly:
•

the number of employees to be made redundant
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•

the reasons for their redundancies

•

the number of employees normally employed

•

when the redundancies are to be effected

•

information on the consultations with trade unions or employee
representatives

The employer should provide the trade unions active in the company
(or in absence of trade unions, the employee representatives) with a
copy of the notification mentioned above. The trade unions or
employee representatives may send directly to PUP any comments or
opinions they may have concerning collective redundancies.
As a rule, the employer should re-employ the employee made
redundant if it decides to employ personnel in the same occupational
group. This obligation exists if the employee informs the employer of
his or her intention to come back. The employee may express the
above intention in every available form, even verbally, within one year
from the time of termination of the employment agreement.
The employer should employ the employee within 15 months from the
date of termination of the employment agreement during collective
redundancies.

11. Claims, compensation and remedies
Disputes arising from an employment relationship are resolved by the
labor courts. If an employee believes a notice of termination or the
termination itself is unjustified or illegal, he or she may appeal to a
labor court against such notice or termination. The basic rules
governing the right of appeal are described below.
Appeal against termination by notice
An employee has the right to appeal to a labor court against an illegal
or unfair notice within 21 days of its receipt. If the labor court finds the
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notice of termination of the indefinite-term employment agreement
illegal or unfair, it may, pursuant to the employee’s request, order:
•

reinstatement of a given employee

•

compensation

•

compensation only in the case of definite-term employment
agreements or probationary employment agreements

Appeal against termination without notice
An employee has the right to appeal against a termination of his or her
employment agreement without notice, or expiry of his or her
employment agreement. In such case, the employee may lodge an
appeal to the labor court within 21 days from the date of receipt of
notification on termination or the date of expiry of the employment
agreement. If the labor court confirms that the termination of the
employment agreement without notice, or its expiry was illegal, it may
order:
•

reinstatement of a given employee

•

compensation

•

compensation only in the case of definite-term employment
agreements

Employer’s appeal against termination without notice
In the case of an unjustified termination of an employment contract by
an employee without notice the employer has the right to claim
compensation.
Compensation and fines
The court may disregard an employee’s request to be reinstated if it
determines that it is impossible to do so or that to consider such a
request is pointless, and as an alternative may order compensation to
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be paid. The compensation will amount to the remuneration owed for
a period of between two weeks and three months, and shall be not
less than the remuneration owed for the period of notice.
The National Labor Inspection has powers to undertake ad hoc
inspections of workplaces, and to that end can fine companies found
to be violating employees’ rights. The fine may be imposed directly by
the National Labor Inspection officers (up to PLN 2,000) or by the
court upon the National Labor Inspection’s motion (if the proposed fine
exceeds PLN 2,000). The maximum amount of the fine is PLN 30,000.
Fines may be imposed on members of the management board of the
company or other persons representing it in employment matters.

12. Waiving claims
It is quite common that parties to an employment relationship decide
to have the employment contract terminated by mutual consent, even
if a termination notice has good grounds, because an agreement is
not subject to the restrictions that must be considered in the case of a
unilateral termination by the employer. By way of the separation
agreement, the parties should agree to a specified date as the end of
the employment relationship. Generally, an employer would commit to
pay a certain amount as severance payment for the loss of the
employee’s job (typically not less than the amount that the employee
would have earned during his/her notice period). This is often a
recommended solution since it minimizes the risk of the employee
challenging the termination in the labor court.
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Russia
1.

General overview

Termination of employment in Russia is strictly regulated by the Labor
Code and can only be carried out on specific grounds such as:
•

mutual consent between the parties

•

the employer’s initiative

•

the employee’s initiative

•

expiry of a fixed-term employment contract.

“At-will” termination of employment is generally not permitted, except
in the case of the employment of a company’s CEO.
Various aspects of these options to terminate employment are
covered below.

2.

By the employer

Unilateral termination
The Labor Code sets out the circumstances that entitle an employer to
unilaterally terminate its employment relationship (definite and
indefinite period) with an employee:
•

liquidation of the organization or termination of activity by the
individual entrepreneur acting as the employer

•

redundancy

•

unsuitability of the employee for the job position held or job
performed, as a result of insufficient experience as confirmed by
the results of the employee’s formal evaluation

Save where otherwise indicated, law and practice in this chapter are stated as at June 2018.
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•

change of the owner of the organization’s assets (applies to the
company’s CEO, his/her deputies and chief accountant)

•

repeated failure by the employee to perform, without justifiable
reasons, his/her employment duties and the employee has a
valid disciplinary sanction imposed on him/her

•

a gross breach by the employee of his/her employment duties
such as:
o

absenteeism, i.e., absence from the workplace without
justifiable reasons for more than four consecutive hours in
the course of a working day (shift)

o

reporting to work (at his/her workplace or on the premises
of the employer’s organization or at a location where the
employee is to perform his/her employment function under
instruction from the employer) under the influence of
alcohol, narcotics or other intoxicating substances

o

disclosure of a legally protected secret (including state,
commercial, service and other secrets), which became
known to the employee in connection with his/her
performance of employment duties, including the
disclosure of the personal information of another employee

o

committing, at the place of work, theft (including petty
theft), embezzlement, willful destruction or damaging of
property, if established by court conviction or a resolution
of a judge, body or official duly authorized to consider
cases on administrative breaches, and such conviction or
resolution has come into legal force

o

breach of work safety requirements by the employee
established by a work safety commission or work safety
official if the breach resulted in grave consequences (jobrelated accident, emergency or disaster) or intentionally
created an actual threat of such consequences
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o

culpable actions by an employee directly involved in
handling monetary or other valuables where such actions
constitute grounds for the employer’s loss of trust in the
employee

o

commitment of an immoral act by an employee with tutorial
responsibilities which makes the employment relationship
untenable

o

taking of an unfounded decision by the company’s CEO
(the head of the branch or representative office of the
organization), his/her deputies or the chief accountant of
the organization where the decision resulted in a breach of
the protection of the organization’s property, illegitimate
use of the property or other damage to the property

o

a gross breach of employment duties by the company’s
CEO (the head of the branch or representative office of the
organization) or his/her deputies

o

forging of documents by the employee to the employer
upon the conclusion of the employment contract

o

on grounds that are provided in the employment contract
of the company’s CEO or a member of its collective
executive body

o

in any other cases provided by the Labor Code and other
federal laws

With respect to the company’s CEO, the Labor Code sets out
additional grounds for termination at the unilateral discretion of the
employer:
•

in relation to the removal from the head office of a debtor
organization, in accordance with the legislation on insolvency
(bankruptcy)

276 | Baker McKenzie

DSC95848_The Global Termination Handbook_Oct 16_print version.pdf 289

10/16/2018 4:05:12 PM

The Global Termination Handbook | Russia

•

in relation to the decision to terminate the employment contract,
taken by an authorized body of the legal entity, the owner of the
organization’s assets or a person (body) authorized by the
owner

•

in relation to non-observation of the ultimate ratio between the
average monthly wages of the deputy head and/or the chief
accountant of a) the state extra-budgetary fund of the Russian
Federation, b) the territorial fund for obligatory medical
insurance, c) a state or a municipal institution, or d) a state or a
municipal unitary enterprise, and of the average monthly wages
of the employees of the given fund, institution or enterprise

•

on any other grounds provided for by the employment contract,
which can have substantial consequences as this permits an
employer and the head of the company to determine the
grounds for terminating the employment relationship.

For certain specific categories of employees, the Labor Code provides
the following additional grounds that would permit an employer to
unilaterally terminate an employment relationship:
•

An employee hired by a natural person acting as the employer
or an employee of a religious organization may be terminated on
the grounds that are specified in the employment contract.

•

An employee holding a second job may have their employment
contract terminated where another employee is hired to do the
job and if the job is his/her principal one.

•

A teaching professional working with an educational institution
can have their employment contract terminated on the following
grounds:
o

a repeated gross breach, within one year, of the charter of
the educational institution,
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o

use of teaching methods involving physical or
psychological violence or force on a student

o

where the rector, pro-rector, faculty dean or head of a
branch (institute) of a state or municipal educational
institution of higher occupational level reaches the age of
65

Termination of distance employees
An employment contract with a distance employee may provide for
specific grounds for termination of employment in addition to the
grounds envisaged by the Labor Code (for instance, poor
performance, failure to contact the employer within a certain period of
time during the working day without sufficient reason and any other
grounds related to his/her work and performance).
Termination of home-based employees
Similar to distance employees, employment contracts with homebased employees may provide specific grounds for termination of
employment in addition to those provided by the Labor Code.
Termination of temporary employees
In relation to temporary employees, an employment contract may be
terminated upon the expiry of its effective term. An employee shall be
warned in writing of the termination of his/her contract at least three
calendar days before his/her dismissal. At the same time, if neither the
employer nor the employee requests termination of a fixed-term
employment contract and the employee continues to work after the
expiration of its term, then the fixed-term employment contract
becomes an indefinite-term employment contract.
The employer may terminate the employment of temporary employees
who have employment contracts for up to two months due to
liquidation of the organization or staff redundancy, by giving three
days’ written notice.
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Termination of seasonal employees
The Russian Labor Code establishes certain notice and severance
requirements for seasonal employees.
The employer may terminate the employment of seasonal employees
(employees who have concluded an employment contract for a certain
period (season) generally not exceeding six months) with seven days’
written notice due to liquidation of the company or staff redundancy.
Such employees are entitled to severance pay in the amount of their
average earnings for two weeks in cases of termination due to
liquidation of a company or staff redundancy.

3.

By the employee

Generally, employees are entitled to terminate their employment at
any time by giving two weeks’ written notice to the employer, without
reason. A company’s CEO may terminate employment at his/her
discretion by giving one month’s notice.
Seasonal employees and temporary employees who have
employment contracts for a fixed term of up to two months have the
right to terminate their employment early by giving three days’ prior
written notice.

4.

Employee entitlements on termination

In some cases of employment termination (i.e., due to staff
redundancy or liquidation of the organization (or termination of
activities of an individual entrepreneur)), an employee is entitled to
severance (see 9 below).
Upon termination of employment, all outstanding payments must be
made to the employee on the date of dismissal. Payments due to the
employee upon termination should include:
•

all outstanding salary and bonuses

•

compensation for all accrued but unused vacation
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•

severance payments (if applicable)

•

any other outstanding payments

The employer must duly formalize the termination process, i.e.,
execute an order for the termination of the employment contract to be
provided to the employee to read and sign, make the relevant entry in
the employee’s work book, hand it over to the employee and provide
the necessary financial documents to the employee, etc.

5.

Notice periods

By the employer
In cases of liquidation of the organization or staff redundancy, the
employer is required to give at least two months’ prior written notice to
the relevant employees. Failure to comply with this requirement may
invalidate the termination and result in the employee’s reinstatement
in the job (see below at 11).
By the employee
Please refer to 3 above.

6.

Terminations without notice

The Labor Code does not provide specific regulations on “termination
without notice.” Different termination procedures apply to different
grounds of termination of employment; some of which require notice
(i.e., staff redundancy, termination due to liquidation of the company).
For instance, an employer may terminate the employment of the head
of a company (unless he/she belongs to a “protected” category of
employees) without any notice by a resolution of its authorized body,
the owner of the organization’s assets or a person (body) authorized
by the owner. In this case, the head of the company will be eligible for
compensation of at least three times the average monthly salary
(statutory minimum) or more if a higher severance payment is
specified in the employment contract.
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In the case of the termination of employment by an employee, the
contract may be terminated before the expiration of the notice period
(see 3) upon the mutual consent of an employer and an employee.
Moreover, if an employee has justifiable reasons to terminate
employment (i.e., if he/she has been enrolled into an educational
institution, he/she has reached retirement, etc.), the employer must
terminate the employment contract with such employee on the date
specified in the employee’s letter of resignation.

7.

Form and content of notice termination

To be valid, a notice of termination must be in writing and signed as
an original (no scan, fax, copy, etc.) by the competent person. An
employee must countersign it. Should the employee refuse to sign the
notice (e.g., a notice of termination due to staff redundancy), the
employer may execute a corresponding statement to confirm this fact,
which should be signed by witnesses. Russian law does not establish
specific requirements with regard to termination notice. However, to
avoid any possible disputes, a notice of termination should clearly
express the intention to terminate the employment and contain any
other relevant provisions depending on the grounds for the termination
of employment.

8.

Protected employees

The Labor Code gives protection to a number of specific categories of
employees, particularly female employees, as follows.
Pregnant women
It is prohibited for an employer to dismiss a pregnant woman, except
in cases of the liquidation of a company or termination of activities of
an individual entrepreneur. If a fixed-term employment contract
expires during the pregnancy period, the employer must, upon the
written request of the pregnant employee and based on the medical
certificate provided by her, prolong it until the end of pregnancy or, if a
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woman takes maternity leave, until the end of this leave, upon the
woman’s request.
Employees with family obligations
Women with children under the age of three, single mothers (defined
as cases where the paternity of the child has not been legally
established) with children under 14 years of age (18 if the child is
disabled), and any other persons bringing up children under these
ages and categories without the assistance of their mother can only
be dismissed in exceptional cases (i.e., due to liquidation of a
company, a single gross violation or repeated breach by the employee
of his/her employment duties).
The same restrictions for parental leave also apply to fathers with
three or more minor children (if one of them is under three years of
age) if the mother is unemployed, and to mothers or fathers who are
single wage earners in a family with a disabled child (children) under
the age of 18. Such employees can only be dismissed in exceptional
cases, for example, due to a single gross violation or repeated breach
by the employee of his/her employment duties or due to liquidation of
the company.
Under-aged employees
The Labor Code provides that employees who are under 18 years of
age, in cases other than the liquidation of the organization, may only
be dismissed with the consent of the corresponding State Labor
Inspectorate and the Commission on Minors and Protection of Their
Rights.
Disabled employees
There are no regulations governing the termination of contracts with
disabled employees, other than the general non-discrimination rules.
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Members of trade unions
The employer must take into account the motivated opinion of the
primary trade union organization in order to dismiss employees who
are trade union members in cases where: (i) the position has become
redundant; (ii) the employee is unable to perform adequately due to
insufficient qualifications, as confirmed by an evaluation process; or
(iii) the employee repeatedly fails to perform, without justifiable
reasons, his/her employment duties where the employee has had a
valid disciplinary sanction imposed on him/her. In addition, termination
of a leader (and his/her deputy) of the collective bodies of the primary
trade union organization in cases specified in points (i) and (ii) above
is only allowed upon the consent of the superior trade union
organization (if any). Termination of a trade union leader’s
employment contract on the ground specified in point (iii) above is
allowed upon the opinion of the superior trade union organization. The
trade union must provide its opinion/decision within seven days after
being notified by the employer of the dismissal.
If the trade union does not provide its opinion/decision on the
termination of the trade union member within seven days, the
employer may take the decision to terminate without regard to such
trade union’s opinion/decision. If the trade union disagrees with the
employer’s decision, the parties may initiate mutual consultations
within three days. If the trade union and the employer cannot reach a
mutual decision within 10 working days, the employer has the right to
make the final decision itself. However, this decision may be appealed
at the State Labor Inspectorate or in court. The employee must be
dismissed within one month of receiving the trade union’s reasoned
opinion/decision.

9.

Mandatory severance

In certain events, an employee who is unilaterally dismissed by an
employer has the right to receive a severance payment.
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In the event of staff redundancy or the liquidation of the employer, an
employee is entitled to receive at least two months’ prior notice and,
on the date of dismissal, a mandatory severance payment equal to
one month’s average salary. In the event that the employee has not
been able to secure alternative employment following the date of
termination, he/she may be entitled to receive up to two additional
months’ average earnings as severance payment.
The employee is entitled to receive a severance payment of not less
than two weeks’ average earnings when dismissed in the event that
he or she:
•

refuses to transfer to another job, which is necessary due to
health reasons confirmed by a relevant medical certificate, or
due to the lack of suitable work with the employer

•

is drafted or enlisted into the army or alternative civilian service

•

is replaced by the employee who previously held the position

•

refuses to be transferred to a new location with the employer

•

is recognized as disabled for employment activity in accordance
with a medical certificate

•

refuses to continue work due to a change of the terms of the
employment contract agreed upon by the parties

For termination of employment by mutual consent, there is no legal
requirement to make a severance payment to an employee, although
it is usually agreed by the parties.

10. Collective redundancy situations
Thresholds
The thresholds that apply to collective dismissal depend on the
industrial or territorial agreements concluded between the authorized
representatives of the employees and the employers, regarding any
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industrial or territorial thresholds. If no such agreement applies to the
employer, the national legislative thresholds will apply, unless regional
legislative thresholds apply. The national thresholds that apply to
intended redundancies are as follows:
•

Liquidation of a company with 15 employees or more

•

Termination due to staff redundancy of:

•

o

fifty or more employees over 30 calendar days

o

two hundred or more employees over 60 calendar days

o

five hundred or more employees over 90 calendar days

Termination of 1% of employees of the total headcount due to
liquidation of the company or staff redundancy within 30 days in
regions with a total working population of less than 5,000
people.

With respect to regional thresholds, the following criteria for mass layoffs are applicable to an employer in Moscow with 15 employees or
more:
25% of the total staff in the organization in any 30-day period
•

termination of employees due to liquidation of a company

•

termination due to staff redundancy of:
o

fifty or more employees within any 30-day period

o

two hundred or more employees in any 60-day period

o

five hundred or more employees in any 90-day period

Procedure, and information and consultation requirements
In cases of collective dismissal, where the above thresholds are met,
the employer is obliged to comply with additional requirements,
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including an extended notice period (of at least three months) for
notification to the Employment Center and trade unions (if any). In
addition, there is a possible requirement to develop measures to
reduce the number of employees to be dismissed in cooperation with
the Employment Center (for instance, suspension of recruitment, parttime employment schemes, etc.) or to arrange anticipatory
professional training of the employees to be made redundant.

11. Claims, compensation and remedies
The violation of labor legislation (including those related to illegal
termination) is considered an administrative offense under the
Russian Code of Administrative Violations. The severity of punishment
depends on the type of violation.
For such violations, the employer could be subject to a fine of RUB
30,000 to RUB 50,000 (approximately USD 490 to USD 810). Its
officials and responsible employees could be subject to a fine of RUB
1,000 to RUB 5,000 (approximately USD 20 to USD 80).
The Russian Code of Administrative Violations also provides penalties
for non-payment or incomplete payment of salary or other sums due
to employees (including severance and other sums due to the
employee upon termination). Such violations entail a warning or an
administrative fine of RUB 10,000 to RUB 20,000 (approximately USD
162 to USD 325) for officials, and a fine of RUB 30,000 to RUB 50,000
(approximately USD 490 to USD 810) for the employer.
With regard to each violation, the Russian Code of Administrative
Violations establishes increased punishment if such violations are
committed repeatedly (heavier fines and even disqualification of
responsible officers for a period of up to three years). Importantly, as a
consequence of the imposition of any administrative fines (regardless
of the amount), officials who are foreign citizens may face difficulties
obtaining Russian visas and entry into Russia in the future.

286 | Baker McKenzie

DSC95848_The Global Termination Handbook_Oct 16_print version.pdf 299

10/16/2018 4:05:13 PM

The Global Termination Handbook | Russia

The Russian state authorities’ approach regarding the possibility to
multiply fines by the amount of violations is not yet unified.
Subsequently, they may either impose such sanctions for each
separate violation or for the finding of all of the violations.
Employees who are wrongfully dismissed may be reinstated by the
court. In this case, the employer will be ordered to pay the employee
his/her average earnings for the period from the date of dismissal until
the date of reinstatement, moral damages, as well as reasonable
compensation for expenses incurred by the employee’s attorneys.
There is also criminal liability for violating labor legislation. The
unfounded dismissal of a woman because of her pregnancy and the
unfounded dismissal of a woman with children below three years of
age shall be punishable with a fine of up to RUB 200,000
(approximately USD 3,250) or by compulsory work for up to 360
hours.

12. Waiving claims
Russian law does not recognize a waiver of claims by an individual.
The Russian Code of Civil Procedure specifically invalidates any
promise by an individual not to resort to court for the protection of the
actual right infringed.

Baker McKenzie | 287

DSC95848_The Global Termination Handbook_Oct 16_print version.pdf 300

10/16/2018 4:05:13 PM

DSC95848_The Global Termination Handbook_Oct 16_print version.pdf 301

10/16/2018 4:05:13 PM

Singapore

DSC95848_The Global Termination Handbook_Oct 16_print version.pdf 302

10/16/2018 4:05:13 PM

Singapore
1.

General overview

Generally, a termination of employment is lawful as long as the
requisite notice period or payment in lieu of notice is given to the
employee prior to the termination and the appropriate procedures,
when applicable, are followed.

2.

By the employer

EA employees will be statutorily entitled to a notice period of up to four
weeks, depending on the length of the employee’s service with the
company. Such employees may also be given a payment in lieu of
notice, if an employer wishes to terminate the employment of the
employee with immediate effect.
Non-EA employees must be released according to the termination
procedures set out in their respective employment contracts.

3.

By the employee

An employee has the right to resign at any time according to the
resignation procedures set out in his or her employment contract.

4.

Employee entitlements on termination

There is no legislation in Singapore providing for payment of
compulsory benefits or severance pay upon termination of an
employee. The issue of benefits to be provided upon termination, if
any, is a matter left to be determined by contract.

Save where otherwise indicated, law and practice in this chapter are stated as at July 2018.
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Similarly, there is no requirement for benefits to be paid in the event of
redundancy, if this is not provided for in the employment contract. In
practice, employers are generally willing to pay redundancy benefits to
their employees even in cases where no contractual entitlement
exists. The market practice is one month’s pay for each completed
year of service. However, there is no obligation to follow this practice.
In the absence of contractual commitments, the precise quantum of
redundancy benefits remains entirely a matter of negotiation.
Any outstanding amounts due must also be paid to the employee.
This would include, for example, accrued bonuses and leave
entitlements that have not been utilized. This should be paid to the
employee on his or her last day of service, or as soon as possible
thereafter.
Lastly, employers may also be required to provide eligible employees
with an Employment Assistance Payment. Under the RRA, although
the retirement age of an employee is 62 years old, the employer is
obliged to re-employ the employee until he or she is 67 years old
provided that he/she is assessed by his/her employer to have
satisfactory work performance and is medically fit to continue working.
However, if the employer, after a thorough review, is unable to find a
job for the eligible employee, then the employer is required to offer a
one-time Employment Assistance Payment to the employee (under
the Tripartite Guidelines on the Re-employment of Older Employees
(revised in 2017 and gazetted as part of the RRA — gazetted refers to
an order or notice published by order of the government)). This
amount is three months of the gross salary of the employee with a
minimum payment of SGD 5,500 and a maximum of SGD 13,000.
Save as identified above, there is no requirement for employers to
provide any retirement payment if this is not provided for in the
employment contract.
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5.

Notice periods

All employees are entitled to notice of termination. Premature
termination of the contract before the contractual obligations are
fulfilled may be held as a repudiatory breach of the contract. However,
the notice requirements for EA employees and non-EA employees
differ. Such requirements are set out below.
EA employees
If the contract is for a specified piece of work or for a specified period
of time, it automatically terminates when the specified work is
completed or upon expiration of the specified time period.
In fixed-term and indefinite-term contracts, if the contract provides for
a specified period of notice of termination, then the company should
comply with those requirements when it terminates an employment
agreement. However, in the absence of a provision dealing with notice
for termination in a contract of employment for an indefinite term, then
the company must give notice in accordance with the EA, which
requires certain minimum notice periods, ranging from one day to one
month, depending on the length of employment.
If the employee is covered by the EA, the period of notice is governed
by statute.
Period of employment (x)

Notice

Less than 26 weeks

One day

26 weeks to less than two years

One week

Two years to less than five years

Two weeks

Five years or more

Four weeks
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Non-EA employees
Notice periods and other procedures required to dismiss a non-EA
employee are typically outlined in the employment contract and are
enforceable under the general principle of freedom of contract. A
provision in an employment contract expressly providing for payment
of a sum in lieu of notice is also generally enforceable. In the absence
of such provisions in an employee’s contract, the employee is entitled
to “reasonable” notice, depending on factors, such as age, seniority,
length of service, functions and position of the employee in the
company, and the salary period.
Fixed-term contracts
If a contract of employment is for a fixed period, it generally may not
be terminated prior to the end of such period unless there are
provisions to the contrary in the contract. In the absence of such
provisions, the termination of a fixed-term contract by the company
before the expiry of the term may constitute a breach of that contract,
and the employee may be entitled to compensation by way of
damages. The damages due would normally be equal to the salary
(and value of benefits) that the employee would have earned during
the unexpired portion of the fixed-term, less any salary earned from
other employment during the unexpired portion. The employee has an
obligation to mitigate his or her loss by trying to find alternative
employment.

6.

Terminations without notice

By the employer
In cases of misconduct, an employer may dismiss an employee
without notice after due inquiry. Misconduct refers to a breach of duty
or discipline which is inconsistent with the express or implied
conditions of an employee’s contract of service, including but not
limited to, theft, dishonesty and disorderly conduct.
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By the employee
The employee has the right to resign at any time by serving the
required notice or, if provided for under the employment contract, by
paying the employer salary in lieu of notice.

7.

Form and content of notice termination

Termination of employment is typically conducted through a
termination letter to the employee. Typically, the termination letter
would refer to:
•

all contractual entitlements that have to be paid upon termination

•

any specific provisions in relation to the procedures to be taken
for the purposes of termination

8.

Protected employees

Pregnant women
While an employee is pregnant and/or on maternity leave she is
protected from dismissal. If an employer dismisses such an employee
or fails to pay her what she is entitled to under the EA or the CDCA,
the employer is guilty of an offense and will be liable upon conviction
to a fine of up to SGD 5,000 and/or imprisonment of up to six months.
The same applies to employees receiving maternity benefits by virtue
of the CDCA Assuming the child is a Singapore citizen, and the
employee has worked for the employer for at least three months, she
will be entitled to up to 16 weeks of paid maternity leave.
Age
There is a general prohibition in the RRA on termination for reason of
age. However, the RRA has been amended as follows to ensure the
re-employment of older employees to cope with Singapore’s ageing
population:
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•

The new re-employment age is 67 (raised from 65 and applies to
Singapore citizens and permanent residents who are born on or
after 1 July 1952).

•

Eligible employees may be re-employed by another employer;
an employer who is unable to offer a suitable position to the
employee may transfer his/her re-employment obligations to
another employer, provided that (i) the transfer is done with the
employee’s consent; and (ii) the receiving employer agrees to
take over all applicable re-employment obligations.

•

Employers will not be permitted to cut employees’ wages at age
60.

National Service
Employers are also prohibited from terminating an employee on the
sole reason that they are on national service leave.
Trade union members
The Industrial Relations Act provides that an employer cannot dismiss
or discriminate against an employee solely on the ground that the
employee is a member of, or has the intention of joining, a trade
union.

9.

Mandatory severance

Please refer to 4.

10. Collective redundancy situations
Thresholds
There is no “trigger” under Singapore law in relation to group
dismissals. Subject to the terms of any collective bargaining
agreement, the same procedures and requirements in relation to
termination will apply in both individual dismissals and group
dismissals.
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The only meaningful difference is that a dismissal of a number of
employees at the same time could be viewed as a redundancy
(retrenchment) exercise. The MOM strongly encourages employers to
keep the MOM informed of any redundancies so that it is able to
assist the affected employees. This is only a guideline and there is no
legal obligation to notify the MOM. If the company informs the MOM,
the MOM may or may not ask the company for the reason for the
redundancies.
However, starting on 1 January 2017, employers who employ at least
10 employees must make a mandatory retrenchment notification to
the MOM in the event that five or more employees are retrenched
within any six-month period.
Procedure and information and consultation requirements
There are no statutory consultation requirements in relation to
termination in Singapore, although collective bargaining agreements
or the employment contracts of the affected employees may
contractually impose consultation requirements.

11. Claims, compensation and remedies
The following may amount to wrongful termination:
•

the formalities relating to the notice, if any, have not been met in
instances when there are no grounds for summary dismissal

•

a contract which can be terminated by notice or salary in lieu of
notice is terminated without notice or salary in lieu of notice, or
without adequate notice or salary in lieu of notice in instances
when there are no grounds for summary dismissal

•

a contract which can only be terminated by notice is terminated
by salary in lieu of notice in instances when there are no
grounds for summary dismissal
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•

a fixed-term contract which cannot be terminated earlier is
prematurely terminated in instances when there are no grounds
for summary dismissal

When an employee covered under the EA feels that he or she has
been dismissed without just cause or excuse by his or her employer,
he/she may, within one month of the dismissal, report the dismissal to
the MOM. If it can be established that an employee was unfairly
dismissed, the MOM may order the reinstatement of the employee in
his or her former employment, or for the employer to pay to the
employee in question a sum of money as compensation. It is also
possible that the employee who has been terminated commence a
claim in court against the employer for unfair dismissal.

12. Waiving claims
It is not illegal for employers to seek a release from liability from
workers at the time of their dismissal, in return for receiving something
of value from the employer that the latter has no legal obligation to
give to the worker. Consideration in most circumstances involves the
payment of money. However, consideration is not limited to money
and can include waiving a loan given to the employee.
There are no prescribed formats or statements to be included in
separation agreements, waivers and/or releases in order for them to
be enforceable.
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1.

General overview

Dismissals should be both substantively and procedurally fair. This
means that there must be a fair reason for the dismissal and the
process followed leading up to the decision to dismiss must be fair.

2.

By the employer

There are three reasons that are considered to be substantively fair
grounds for dismissal:
•

misconduct: when the employee breaches a workplace rule or
engages in serious or repeated misconduct and the employer
has exhausted all attempts at progressive discipline

•

incapacity based on:
o

ill health or injury: the employee’s incapacity affects his/her
ability to perform his/her normal duties and the employer
has determined that the employee’s work cannot be
adapted to accommodate the ill health or injury

o

poor performance: the employee does not meet the
employer’s performance standards notwithstanding that
the employee is or reasonably could have been aware of
those standards, and has been given a fair opportunity to
meet the standards

•

operational requirements: requirements based on the employer’s
economic, technological, structural and other similar needs
(generally known as retrenchment or redundancy)

•

The pre-dismissal procedures differ depending on which
substantive reason applies, and each of these procedures is, in
turn, highly regulated. An employee who faces dismissal may be

Save where otherwise indicated, law and practice in this chapter are stated as at April 2018.
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assisted by a trade union representative or fellow employee in
the pre-dismissal procedures.
In cases of misconduct, the employer should first investigate the
allegations. If dismissal may be an appropriate sanction, the employer
should provide the employee with a written notice of the charges
against him/her and allow him/her sufficient time to prepare for a
disciplinary hearing before an independent and impartial chairperson.
At the disciplinary hearing, the employee must be given the
opportunity to state his/her case and call witnesses, as well as to
cross-examine the employer’s witnesses. The parties may lead
evidence on both the question of whether the employee committed the
misconduct, and whether dismissal is an appropriate sanction. After
the hearing, the employer should notify the employee in writing of the
decision made by the chairperson, with clear reasons.
In cases of incapacity based on ill health or injury, the employer
should investigate the extent of the incapacity or injury. If the
employee is likely to be absent for a time that is unreasonably long in
the circumstances, the employer should investigate all the possible
alternatives short of dismissal. When alternatives are considered,
relevant factors might include the nature of the job, the period of
absence, the seriousness of the illness or injury and the possibility of
securing a temporary replacement for the ill or injured employee. In
cases of permanent incapacity, the employer should ascertain the
possibility of securing alternative employment, or adapting the duties
or work circumstances of the employee to accommodate the
employee’s disability. The employer may convene an incapacity
hearing to allow the employee the opportunity to make
representations. After the hearing, the employer should notify the
employee in writing of the decision made by the chairperson, with
clear reasons.
In cases of incapacity based on poor performance, the employer
should inform the employee of where he/she fails to meet the required
performance standards. The employer should give the employee
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reasonable evaluation, instruction, training, guidance or counselling in
order to allow the employee to render a satisfactory service. The
employee must be given a reasonable opportunity for improvement. If,
despite this, the employee continues to perform poorly, the employer
should consider other ways, short of dismissal, to remedy the matter.
The employer may convene an incapacity hearing to give the
employee the opportunity to make representations. After the hearing,
the employer should notify the employee in writing of the decision
made by the chairperson, with clear reasons.
Please refer to 10 for the pre-dismissal procedure when contemplating
dismissals for operational requirements.

3.

By the employee

An employee may resign from employment by giving his/her employer
notice of termination.

4.

Employee entitlements on termination

Upon termination, an employee must receive all payments that have
accrued to him/her (e.g., overtime, commissions, Sunday work, nondiscretionary entitlements or a pro rata portion thereof) and the value
of any accrued but untaken annual leave. In addition, severance pay
equal to one week’s remuneration for each completed year of
continuous service is payable in cases of dismissal for operational
requirements and on the expiry of a fixed-term contract for a period
exceeding 24 months.
This protection on the expiry of a fixed-term contract does not apply in
the case of employers who employ less than 10 employees or
employers who employ less than 50 employees and whose business
has been in operation for less than two years, unless the employer
conducts more than one business or the business was formed by the
division or dissolution for any reason of an existing business. Further,
these protections do not apply to an employee employed in terms of a
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fixed-term contract that is permitted by any statute, sectoral
determination or collective agreement.
Fixed-term contracts of employment must expressly provide for early
termination for reasons based on the employer’s operational
requirements. In the absence of such provision, the employer will not
be able to retrench the fixed-term employee before the expiry of the
fixed term, unless it pays the employee out for the balance of the
contract.
When calculating remuneration for the purposes of accrued leave pay,
severance pay and notice pay (if applicable), the following is included:
•

housing or accommodation allowances or subsidy, and housing
or accommodation received as a benefit in kind

•

car allowances or provisions of a company car

•

cash payments or payments in kind not subject to an exclusion

•

employer contributions to medical aid, pension, provident, or
similar funds and schemes

•

employer contributions to funeral or death benefit schemes

5.

Notice periods

The following minimum notice periods apply to employees who work
more than 24 hours in a month:
•

one week, if the employee has been employed for six months or
less

•

two weeks, if the employee has been employed for more than
six months but not more than one year

•

four weeks, if the employee has been employed for one year or
more (or is a farm worker or domestic worker who has been
employed for more than six months)
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Employees cannot be required to give notice longer than that required
by the employer. However, employers and employees may both agree
to longer periods of notice.
Pay in lieu of notice and placing an employee on garden leave are
both permissible. The parties may also agree to waive both notice and
pay in lieu of notice.

6.

Terminations without notice

Summary dismissals are fraught with difficulties and should only be
used in cases of serious misconduct or breach of a material obligation
in the employment contract. In such circumstances, the employer
must still follow a fair procedure and allow the employee the
opportunity to make representations.

7.

Form and content of notice termination

Notice of termination of a contract of employment must be given in
writing, except when it is given by an illiterate employee.
If an employee who receives notice of termination is not able to
understand it, the notice must be explained orally by, or on behalf of,
the employer to the employee in a language the employee reasonably
understands.
Notice of termination of a contract of employment given by an
employer must not be given during any period of statutory leave to
which the employee is entitled and must not run concurrently with any
period of statutory leave to which the employee is entitled, except sick
leave.

8.

Protected employees

A dismissal will be regarded as automatically unfair if the reason for
the dismissal is:
•

that the employee participated in or supported, or indicated an
intention to participate in or support, a strike or protest action
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that complies with the provisions of the Labour Relations Act 66
of 1995
•

that the employee refused, or indicated an intention to refuse, to
do any work normally done by an employee who at the time was
taking part in a strike that complies with the provisions of the
LRA or was locked out, unless that work is necessary to prevent
an actual danger to life, personal safety or health

•

a refusal by employees to accept a demand in respect of any
matter of mutual interest between them and their employer

•

that the employee took action, or indicated an intention to take
action, against the employer by:
o

exercising any right conferred by the LRA; or

o

participating in any proceedings in terms of the LRA

•

the employee’s pregnancy, intended pregnancy or any reason
related to her pregnancy

•

that the employer unfairly discriminated against an employee,
directly or indirectly, on any arbitrary ground, including race,
gender, sex, ethnic or social origin, color, sexual orientation,
age, disability, religion, conscience, belief, political opinion,
culture, language, marital status or family responsibility

•

a transfer, or a reason related to a transfer, of the business as a
going concern or in circumstances of insolvency

•

a contravention of the Protected Disclosures Act 26 of 2000 by
the employer, on account of an employee having made a
protected disclosure as defined in that statute

9.

Mandatory severance

Employees who are terminated for misconduct or poor performance
are not entitled to severance pay.
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Severance pay equal to one week’s remuneration for each completed
year of continuous service is payable in cases of dismissal for
operational requirements and on the expiry of a fixed-term contract for
a period exceeding 24 months in the circumstances set out in 4.
However, if the employee is offered alternative employment and
unreasonably refuses, no severance pay is required.
A collective agreement, company policy or practice, or agreement with
the employee may require a more favorable rate of severance pay.

10. Collective redundancy situations
The term “redundancy” is used to describe dismissals based on the
operational requirements of the employer. Operational requirements
of an employer are defined as the requirements based on the
economic, technological, structural or similar needs of an employer:
•

Economic reasons are those that relate to the financial
management of the employer.

•

Technological reasons refer to the introduction of new
technology that affects work relationships either by making
existing jobs redundant or by requiring employees to adapt to
the new technology of the workplace.

•

Structural reasons relate to the redundancy of posts consequent
to a restructuring of the employer’s enterprise.

Dismissals based on the operational requirements of the employer are
colloquially known as retrenchments.
Thresholds
The LRA provides for different procedures to be followed depending
on whether the retrenchments contemplated are small- or large-scale.
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A large-scale retrenchment will be contemplated if an employer, who
employs more than 50 employees, contemplates dismissing at least:
•

ten employees, if the employer employs up to 200 employees

•

twenty employees, if the employer employs more than 200 but
not more than 300 employees

•

thirty employees, if the employer employs more than 300 but not
more than 400 employees

•

forty employees, if the employer employs more than 400 but not
more than 500 employees

•

fifty employees, if the employer employs more than 500
employees

In calculating whether a retrenchment exercise falls within the
thresholds above, the number of employees that the employer
presently contemplates making redundant plus the number of
employees who have been made redundant in the 12 months prior to
issuing the notice to consult must be taken into account.
If the retrenchment does not fall within the thresholds above, then it is
termed a small-scale retrenchment. The procedure for both small- and
large-scale dismissals is similar, with a few additional considerations
relevant to large-scale dismissals.
Procedure and information and consultation requirements
When an employer contemplates dismissing one or more employees
for reasons based on the employer’s operational requirements, it must
undertake a process of consultation. The consultation process must
commence when redundancies are contemplated.
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The employer starts the consultation process by issuing a written
notice inviting affected employees to consult with it. The notice must
contain:
•

the reasons for the proposed dismissals

•

the alternatives that the employer has considered before
proposing the dismissals and the reasons for rejecting each of
those alternatives

•

the number of employees likely to be affected and the job
categories of the employees

•

the proposed method for selecting which employees to dismiss

•

the time when, or the period during which, the dismissals are
likely to take effect

•

the severance pay proposed

•

any assistance that the employer proposes to offer to the
employees, if dismissed

•

the possibility of the future re-employment of the employees, if
dismissed

•

the number of employees employed by the employer

•

the number of employees that the employer has made
redundant in the preceding 12 months

The consultations must take place between the employer and:
•

any person whom the employer is required to consult in terms of
a collective agreement
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•

if there is no collective agreement that requires consultation:
o

a workplace forum, if the employees likely to be affected
by the proposed dismissals are employed in a workplace in
respect of which there is a workplace forum; and

o

any registered trade union whose members are likely to be
affected by the proposed dismissals

•

if there is no workplace forum in the workplace in which the
employees likely to be affected by the proposed dismissals are
employed, any registered trade union whose members are likely
to be affected by the proposed dismissals

•

if there is no such trade union, the employees likely to be
affected by the proposed dismissals or their representatives
nominated for that purpose

The employer must engage in a meaningful joint consensus-seeking
process and attempt to reach consensus with employees on:
•

appropriate measures to:
o

avoid the dismissals

o

minimize the number of dismissals

o

change the timing of the dismissals

o

mitigate the adverse effects of the dismissals

•

the method for selecting the employees to be dismissed

•

the severance pay for dismissed employees

Subject to considerations of privilege, confidentiality and privacy, the
employer must disclose all relevant information that will allow the
employees or their representatives to engage effectively in
consultation.
Baker McKenzie | 309

DSC95848_The Global Termination Handbook_Oct 16_print version.pdf 322

10/16/2018 4:05:14 PM

The employees or their representatives must be afforded the
opportunity to make representations or suggestions on any of the
issues listed in the notice to consult. If any representations or
suggestions are made in writing, the employer’s response must
similarly be provided in writing.
In large-scale retrenchments, either the employer or the party
representing the majority of the affected employees may request the
employment tribunal to appoint a facilitator to assist in the consultation
process.
The facilitator’s role is to act as a resource to the consultative process
and assist the parties (to the extent possible) to reach consensus on
the operational needs of the employer, and the employment
implications for the staff. Failing that, a facilitator may help the parties
to narrow the issues in dispute and keep relations on an even keel
during and after the retrenchment exercise.
The facilitator’s window of opportunity to assist the parties effectively
ends 60 days after the notice to consult is issued. If facilitation does
not lead to a mutually agreeable outcome within 60 days of the date of
the notice to consult:
•

the employer may issue notices of termination to any or all of the
affected employees; and

•

the employees facing dismissal may either:
o

give notice of their intention to embark on strike action over
the issue

o

refer a dispute about the fairness of the proposed
dismissals to the labor court
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If a facilitator is not appointed, the following periods apply when
contemplating large-scale retrenchments:
•

A party may not refer a dispute to a council or to the
employment tribunal unless a period of 30 days has lapsed from
the date on which notice to consult was given to the employees.

•

An employer may then only issue a notice to terminate contracts
of employment after a further 30 days have elapsed after the
referral to a bargaining council or the employment tribunal of an
issue in dispute that is the subject of a contemplated strike or
lockout.

•

The notice of termination will trigger the employees’ right to
proceed with strike action or litigation.

There is no facilitator or prescribed time periods when contemplating
small-scale retrenchment. In practice, small-scale retrenchments
usually take anywhere from two weeks to three months.
After consultation has duly taken place (and the above time periods
have lapsed in the case of a large-scale retrenchment), the employer
may decide whether or not to proceed with the retrenchments as
contemplated and, if so, issue written notices of termination to the
employees who are to be dismissed.

11. Claims, compensation and remedies
In the case of unfair dismissals, dismissed employees may claim
reinstatement, re-employment or compensation of up to 12 months’
remuneration. In cases of automatically unfair dismissals, the same
remedies apply, but the compensation is capped at 24 months’
remuneration.
Reinstatement or re-employment of a dismissed employee represent
the primary remedies available, unless:
•

the employee does not want to be reinstated or re-employed
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•

a continuation of the employment relationship would, under the
circumstances, be intolerable

•

it is not reasonably practicable for the employer to reinstate or
re-employ the employee

•

the dismissal was procedurally unfair, but substantively fair

If reinstatement or re-employment is not ordered, the remedy will take
the form of compensation in addition to any other sums to which the
employee may be entitled.

12. Waiving claims
Claims may be settled and waived. A properly drafted settlement
agreement signed by an employee, accepting a sum of money (or
other valuable consideration) in full and final settlement of all claims,
will be fully enforceable in respect of contractual and other common
law and statutory claims.
There are no statutory requirements regarding the drafting of a
settlement agreement, and it is up to the parties to negotiate the terms
of settlement. It is highly recommended to conclude any settlement
agreement in writing and ensure both parties sign it.
In practice, settlement packages of three to six months’ salary are
common. However, the ultimate settlement agreed depends on the
particular circumstances of each case, whether the employer has
substantively fair grounds to terminate the employee, the employer’s
appetite for risk and ultimately, the commercial needs of the business.
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1.

General overview

The employment relationship can be terminated for various reasons.
Such reasons include, but are not limited to, mutual agreement of the
parties; reasons validly established in the contract, to the extent
permitted by the law; resignation; retirement; death or disability of the
employee or employer; force majeure; dismissal; and constructive
dismissal. The various types of terminations have different applicable
rules and consequences that exceed the scope of this summary, and
below we limit our discussion to the most common types of
employment termination, by either the employer or the employee’s
decision.

2.

By the employer

Termination of ordinary, indefinite-term contracts
Once any trial period has expired, ordinary employees may only be
dismissed with cause (during the trial period, the contract may
generally be terminated by either party freely). The basic causes for
termination can be grouped into disciplinary causes and “objective”
causes. Each of the two types of dismissal has its own required
procedure, which is briefly covered below.
Disciplinary dismissals
Disciplinary dismissals may be based on grounds such as repeated
and unjustified lack of punctuality or attendance at work; lack of
discipline or disobedience at work; breach of good faith and abuse of
confidence in performing the job; or harassment of the employer or of
any person who works at the company by reason of any of the
protected grounds (sex, marital and civil status, pregnancy or
maternity, racial or ethnic origin, sexual orientation, disability, religious
or political beliefs or opinions, age, social condition or status, affiliation
with a union (or lack thereof), or language).
Save where otherwise indicated, law and practice in this chapter are stated as at May 2018.
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The grounds for disciplinary dismissal are often regulated in further
detail by the applicable collective bargaining agreement, which can
specify the particular conduct that can be sanctioned and the degree
of the applicable sanction.
Disciplinary dismissals must be notified to the employee in writing
stating the facts giving rise to the dismissal and specifying the
effective date of termination. The employee then has 20 days from the
effective date of termination to contest the dismissal. Before the
employee can file a complaint with the labor courts, however, the
parties are required to attempt to settle the matter at the Mediation,
Arbitration and Conciliation Office, an Agency of the Labor
Department. If no settlement is reached, the employee may then file a
court claim. After trial, the labor court may declare the dismissal
justified, unjustified, or null and void.
If the labor court finds that legal cause for the dismissal exists and the
correct procedure has been followed, the dismissal is declared
justified and no severance compensation needs to be paid to the
employee.
If the alleged cause for dismissal is not satisfactorily proven or, if it is
proven, but is insufficient to justify a dismissal, the dismissal may be
declared unjustified. In this event, the employer has five days as of the
court decision notification date to choose between reinstating the
employee with back pay or paying severance compensation. If the
dismissed employee is an employee representative, however, the
employee representative chooses, not the employer.
For the remedies for an unjustified dismissal see 11.
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Objective dismissals
“Objective” dismissals are dismissals that do not have to do with the
employee’s (“subjective”) misconduct and that are instead based on
one or more of the following objective reasons:
•

the employee’s incompetence that has come to light or arisen
after the trial period has elapsed

•

the employee’s failure to adapt to reasonable technological
developments affecting his or her position, so long as the
company has provided adequate training for the employee to
adapt to those developments and provided two months have
passed from the date the new conditions were implemented or
the training to adapt to those technical changes has concluded

•

an employee’s absence from work, even if fully justified, which
exceeds 20% of the work days in two consecutive months if total
absences in the last 12 months are 5% of the work days, or
which exceeds 25% of the work days in any four months in a 12month period (absences due to strikes, maternity, paternity,
vacation, sick leave due to work related accident, medical
treatment for cancer or serious illness, and any other sick leave
unrelated to work related accidents that lasts over 20 days, do
not compute for purposes of the 20% or 25%, but absences due
to short-term sick leave that last 20 days or less, even if they are
fully justified, do compute)

•

company requirement to phase out job positions based on
organizational, productive, economic or technical grounds

With respect to the last item, under amendments passed in February
2012, economic causes will exist when the company has a negative
economic situation, in cases such as current or foreseen losses or the
persistent decrease in ordinary income or sales. The new law
specifies that, in any case, there will be a persistent decrease when
ordinary income or total sales in three consecutive quarters is less
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than the ordinary income or sales in the same period of the previous
year. Organization causes will exist, among other cases, where there
are changes to the system and methods of employees’ work or in the
way production is organized; technical changes exist where, among
other cases, there are changes in the means or instruments of
production; and productive reasons exist when, among other cases,
there are changes in the demands of the products or services that the
company has in the market. This last type of objective dismissal may
only be used when the number of employees to be dismissed does
not exceed a particular number; if the employees to be dismissed for
these reasons exceed the maximum number, the procedure for
collective dismissals needs to be followed (see further at 10).
With regard to the individual objective dismissal procedure, the
employee must be given a letter of dismissal and provided with 15
days’ prior notice or salary in lieu. At the time the letter is provided, the
company must simultaneously pay the employee severance
compensation of 20 days’ salary per year of service, with any period
of less than one year of service being pro-rated by months, up to a
maximum of 12 months’ salary.
As in the case of disciplinary dismissals, the employee then has 20
days from the effective date of termination to contest the dismissal.
Before the employee can file a complaint with the labor courts,
however, the parties are required to attempt to settle the matter at the
Mediation, Arbitration and Conciliation Office, an Agency of the Labor
Department. If no settlement is reached, the employee may then file a
court claim. After trial, the labor court may declare the dismissal
justified, unjustified, or null and void.
If the procedural requirements for objective dismissals are not strictly
followed, the dismissal will be considered unjustified by a court. In
such event, as in disciplinary dismissals, the employer is given the
option either to reinstate the employee with back pay or to terminate
the employment relationship, paying severance compensation. If the
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dismissed employee is an employee representative, however, the
employee representative chooses, not the employer.
For the remedies for an unjustified dismissal see 11.
Termination of contracts for a definite or fixed period
Unless otherwise terminated earlier, definite or fixed-term employment
contracts automatically come to an end at the expiration of their fixed
term. If the employment relationship continues de facto for any reason
at the expiration of such term, the agreement may be deemed to have
been tacitly extended for an indefinite period of time.
When the duration of a fixed-term contract exceeds one year, the
party who wishes to terminate the contract must give a minimum of 15
days’ notice.
In some cases, depending on the type of fixed-term contract, an
employee may be entitled to a severance compensation (nine days’
salary per year of service for certain fixed-term contracts (e.g., fixedterm contracts for a specific, limited service or job or for extraordinary
production requirements) entered into as of 1 January 2012, to be
progressively increased by one additional day per year, up to 12 days
for contracts entered as of 1 January 2015).
Following the ECJ judgment in the De Diego Porras case, several
Spanish appellate-level labor courts have held that various types of
fixed-term employees are entitled upon termination of their contracts
to the greater severance compensation that Spanish Law provides for
indefinite-term employees in the case of redundancy (20 days’
severance vs 12 days’ severance). It is likely that a new judgement
from the ECJ will clarify this issue and the Spanish Supreme Court will
issue doctrine on this.
Termination of top executives
Ordinary employment relationships also need to be distinguished from
special types of labor relationships, which are governed by special
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laws enacted to address the specific issues that arise in such cases.
Special labor relationships include employment relationships with
executive staff (top executives) in limited cases, family domestic
service, prisoners in penal institutions, professional athletes,
performance artists, commercial agents (in certain cases) and lawyers
who render services for individual or collective law firms.
The top executive legislation that regulates this type of special
relationship applies to executives due to the significant degree of trust
between the company and the top executive and the increased
negotiating power of the executive versus an ordinary employee.
Specifically, the legislation applies to personnel who exercise the
employer’s authority with full autonomy and responsibility over all
aspects of the business and whose authority is limited only by the
direct instructions of the board of directors. Normally, only a country
manager or general manager will be considered a “top manager” or
“top executive.”
The employer may terminate the employment relationship with top
executives in the following cases:
•

Without cause, by providing a minimum of three months’ notice
and, in addition, paying the severance compensation
contractually agreed, or, without this, a severance compensation
of seven days of cash salary per year of service up to a
maximum of six months’ salary. If agreed, the length of notice
may be extended by up to six months in indefinite-term contracts
or long-term definite contracts that exceed five years in duration.

•

With cause: The employer may also terminate the employment
agreement through a dismissal (disciplinary or redundancy
situation), as set out below. In this case, the employee may
contest the termination following the same procedure as for
ordinary employment contracts (that is, mandatory conciliation,
court proceeding, etc.). The main difference from the general
system lies in the amount of the compensation to be paid if the
dismissal is declared unjustified — see further at 11.
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3.

By the employee

An employee can resign from employment by giving their employer
the amount of notice required by law or the applicable collective
bargaining agreement or validly established in his or her contract of
employment.
Constructive dismissal
Employees are also entitled to file a claim before the labor courts
requesting the termination of their employment contract with
severance in the following cases:
•

when the employer has introduced substantial modifications to
his or her employment conditions without following the correct
procedure or without showing good cause, if those modifications
negatively affect the employee’s dignity

•

when the employer fails to pay the employee his or her agreed
salary, or when the employer continuously delays payment of
the agreed salary

•

when the employer commits any other serious breach of its
obligations, except in cases of force majeure, or when the
employer refuses to reinstate the employee to his or her prior
work location or other employment conditions in cases where a
court has declared that the substantial modification of those
employment conditions was unjustified

In these cases, if the court rules in favor of the employee, the
employee will be entitled to the severance compensation for unfair
dismissal.
Top executives
A top executive (see further at 2) may resign from employment so
long as he or she gives a minimum of three months’ notice, although
the required notice may be extended to six months if this is set out in
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writing in an indefinite employment contract or in a contract with a
term that exceeds five years. In cases of resignation without cause,
the top manager is not entitled to any severance compensation.
A top manager may also terminate his or her agreement in the
following cases:
•

where the employer unilaterally introduces unreasonable
changes in the job position

•

where the employer fails to pay salary or repeatedly delays
payment

•

where there has been a substantial breach of contract terms by
the employer

•

where there is change in the ownership of the employing
company, generally when there is a change in the management
bodies or company management policy, provided that the top
executive terminates the contract within three months of the
transfer of title

In the above cases, the executive will be entitled to the agreed
severance compensation and in its absence, to a severance
compensation of seven days of his or her cash salary per each year of
service, up to a maximum of six months’ salary.

4.

Employee entitlements on termination

Upon termination, an employee is entitled to receive any accrued and
pending salary amounts. Aside from base salary through the
termination date, these amounts will normally include a pro-rata
portion of the standard July and December extraordinary salary
payments (or any other similar extraordinary salary payments). The
employee will also normally be entitled to accrued commissions and
other accrued variable payments. Although arguable, especially when
bonus plans provide otherwise, employees could be entitled to a prorata portion of annual or quarterly bonuses (or similar variable
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compensation plans), especially if the termination has been caused
exclusively by the employer (as would be the case with unfair
dismissals).
To the extent that notice is required for the specific type of termination
(e.g., objective dismissals and certain fixed-term contracts), payment
in lieu of any notice will also be due upon termination. Likewise, to the
extent that the specific type of termination requires severance
compensation, the severance compensation will be due upon
termination, unless the law requires payment at the time that the
employee is notified of the dismissal (as is the case in objective
dismissals).
In any case, upon termination, and especially in cases of unfair
termination, it is always advisable to consider possible pending
amounts or rights that the employee may have in order to ensure that
any waiver and releases signed are complete and effective in barring
any possible future employee claims.

5.

Notice periods

As a general rule, employers cannot terminate employment contracts
by simply providing notice. Nonetheless, notice does apply in certain
cases. Fixed-term contracts will terminate at the end of their term, but
if they last over one year, the employer will be required to provide the
employee with 15 days’ notice of termination. Objective dismissals
require 15 days’ prior notice as part of the required procedure. Notice
can be substituted with pay.
Employees in cases of resignation are required to provide their
employer with notice. The law provides that the notice should be the
customary notice in the industry. Most collective bargaining
agreements specify what that notice should be, and typically it is
established as 15 days for ordinary employees.
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By contract, the parties may establish a longer notice period for any
cases of termination, but longer notices agreed to by the employee
may arguably be unenforceable.
Top executives, who are subject to special legislation, can have their
contracts terminated by the employer without cause and by simply
providing notice along with any agreed severance compensation (or in
lack thereof, the statutory severance compensation). The notice
required in these cases is three months, unless the parties have
validly agreed otherwise. Top executives can likewise terminate their
contracts by providing the same amount of notice (three months,
unless validly agreed otherwise) — see further at 2.

6.

Terminations without notice

Spanish law does not regulate any specific type of termination without
notice per se. Spanish law does, however, allow employers to
terminate employment for disciplinary reasons, in which case no
notice will be required (unless otherwise agreed contractually). In the
case of fixed-term contracts under one year in duration, the contract
can also terminate at the end of its agreed term without notice.
Employees should provide notice of termination in cases of
resignation. If the employee fails to do so, however, the termination
will still be effective, without prejudice to any consequences the
employee’s breach may have. Typically, the applicable collective
bargaining agreement will provide that if the employee fails to comply
with his or her required notice, the employee will forfeit an equivalent
number of days of salary or the accrued portion of extraordinary salary
payments.

7.

Form and content of notice termination

The letter must be clear and unambiguous about the termination and
the length of the notice (if any). It should include a detailed
explanation of the reasons for the employee’s dismissal. The amount
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of severance compensation paid when the letter is given to the
employee should also be reflected in the letter — see further at 9.
The employer should meet with the employee and give the employee
the letter of dismissal with the severance compensation (if any). Two
copies of the letter should be printed and signed by a duly authorized
representative. Payment of the statutory severance (if any) can be
made by bank check or by bank transfer on the day of the meeting
with the employee, in which case a copy of the bank transfer order
should be provided to the employee at that meeting.
The employee should sign to acknowledge receipt of the letter and of
the bank check, if applicable, if payment is being made by bank
check. Having two people present at the meeting (or one present and
another readily available) is advisable; this is because if the employee
refuses to acknowledge receipt of the letter (and/or check, if any),
these two people should sign the letter as witnesses that the
employee received it (and the bank check, if any). The company
should arrange for delivery of the letter to the employee’s home by
burofax (a Spanish form of certified mail).

8.

Protected employees

The following employees are especially protected against dismissal:
•

pregnant employees

•

employees on maternity or paternity leave (or leave related to
adoption or foster care)

•

employees who have returned from maternity or paternity leave
(or leave related to adoption or foster care) up to a maximum of
nine months as from the date of birth, adoption or foster care of
the child

•

employees who have requested or are working reduced hours to
care for a child under 12 years of age or to care for another
dependent family member as defined by law
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•

employees who have requested or are enjoying a leave of
absence to care for a child or other dependent family member as
defined by law

•

employees who are victims of gender related violence and who
have exercised their right to reduce or reorganize their work
hours, to workplace relocation, or to a leave of absence as
regulated by law

•

works council members and members of similar representative
bodies, from when they are included on the list of candidates to
12 months after their term of office ends

•

members of the electoral board during the term of their role and
for 12 months after election

These employees can be terminated like other employees, but if the
court finds that insufficient cause existed for the dismissal or that the
wrong procedure was used, the dismissal will automatically be
considered null and void, instead of simply unfair (see further at 11).
Therefore, unless the employer is in a position to prove that the
dismissal is fair and unrelated to the pregnancy or other special
circumstances, the dismissal will be declared null and void and the
employee will be entitled to reinstatement with back pay. In addition,
in relation to employee representatives, if their dismissal is considered
unfair, then the employee representative will have the right to opt
between (i) reinstatement with back pay, or (ii) termination with the
additional severance compensation that has to be paid for unfair
dismissal.

9.

Mandatory severance

In the case of an objective dismissal (see further at 1), the company
must pay the employee severance compensation of 20 days’ salary
per year of service, any period of less than one year of service being
pro-rated by months, up to a maximum of 12 months’ salary.
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The employee’s salary for these purposes includes fixed and variable
salary, as well as benefits in kind and equity benefits. Certain benefits
that are considered “social” in nature, such as complementary health
care schemes, pension schemes and life insurance coverage, should
be included when calculating dismissal severance compensation.

10. Collective redundancy situations
The collective dismissal procedure must be used when in any 90-day
period or consecutive 90-day periods, a company intends to dismiss
the following number of employees for economic, technical, productive
or organization reasons:
•

six or more employees if the company will be closed

•

10 or more employees in a company with up to 100 employees

•

10% or more of the total employees in a company with 100 to
300 employees (both inclusive)

•

30 or more employees in a business with over 300 employees

If the number of dismissals does not meet these thresholds, the
dismissals are subject to the objective (individual) dismissal procedure
described above.
Spreading out the dismissals over consecutive 90-day periods to
avoid the collective procedure (and instead, to qualify for the more
simple objective procedure) could lead a court to declare the
dismissals fraudulent and consequently null and void. In addition,
significant case law exists on (i) which types of dismissals compute for
the purposes of the threshold and (ii) how the 90-day periods and/or
consecutive 90-day periods should be counted. These rules are
extremely important and should be considered carefully prior to any
dismissal to avoid the dismissal(s) being declared null and void and
having to reinstate the employee(s) with back pay. Finally, special
rules can apply on which employees the company must dismiss first
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and which have “last to go” rights (e.g., employee representatives
have “last to go” rights).
The collective dismissal procedure can be divided into the following
stages:
•

Constitution of a worker negotiating committee

The employer should inform the employees of its intention to initiate a
collective dismissal procedure prior to starting the consultation period
so that the employee can set up one negotiating committee, which will
consist of the employees’ representatives of all the work centers
affected by the collective dismissal. In the case of one work center
affected by the collective dismissal, the negotiating committee will
have a maximum of three members per party. In case of several work
centers affected, the maximum members are 13 representatives per
party.
The law grants seven days for the committee to be set up, unless
there are work centers affected that do not have worker
representatives, in which case the period will be 15 days. If the
company has no employee representatives (i.e., works council or
employees delegates) in one or all of the work centers affected by the
collective dismissal, a worker representative committee must be set
up prior to the commencement of the consultation period.
•

Notice of the commencement of the procedure

The collective dismissal procedure requires the employer to notify the
employee representatives of the company (or, as the case may be,
the employees) of the commencement of a consultation period and
then file a copy of that notice with the labor authorities.
The notice must be accompanied by a number of supporting
documents explaining the grounds for the dismissals. The documents
should include economic and legal documentation setting out the
reason(s) for the dismissals, information on the company’s employees
and the employees affected, the timing of the intended redundancies,
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and the criteria applied to designate the affected employees. The
documents should also include the minutes of the constitution of the
negotiating committee or, as the case may be, the failure to constitute
such a committee within the legally established period of time.
If the termination affects more than 50% of the workforce, the
employer must also notify the employees and labor authorities of any
sale of the company.
Consultation period
The consultation period can last up to a maximum of 15 days in
companies with fewer than 50 employees and up to a maximum of 30
days in companies with 50 employees or more.
During the consultation period, the company and employees discuss
the reasons for the dismissals and the possibility of avoiding or
reducing their negative effects on the employees through measures
such as relocation or training to attempt to increase employees’
employability.
The labor authority is entitled to provide suggestions and issue
warnings during the consultation period that would not entail a
suspension of such period but may play a crucial role if the procedure
is finally challenged before a labor court.
The law offers the possibility to replace the consultation period with
alternative dispute resolution procedures, such as mediation or
arbitration, if the parties so agree.
Notice to the labor authority of the outcome of the consultation period
The consultation period may conclude with or without an agreement
with the employee representatives. The company must in any case
formally inform the labor authority of the final outcome. If an
agreement has indeed been reached, the company should provide the
authorities with a copy of such agreement. If no agreement has been
reached, the company must notify the labor authorities and the
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employee representatives of its decision regarding the collective
dismissals and the conditions that will apply to the dismissals.
Individual dismissal notification
Dismissals cannot take place until 30 days have elapsed since the
company notified the labor authority of the commencement of the
consultation procedure.
The company can proceed with the individual dismissals by providing
the employees with a minimum of 15 days’ notice plus the statutory
severance compensation of 20 days’ salary per year worked, capped
at 12 months’ salary (or whatever amount may have been agreed with
the employee representatives).
The failure to reach an agreement with the works council no longer
impedes the company from proceeding at the reduced severance
compensation rate as used to be the case prior to February 2012.
The mandatory costs deriving from the collective dismissal are the
following.
•

Severance compensation: There is a mandatory minimum
severance compensation of 20 days’ salary per year of service,
any period of less than one year of service being pro-rated by
months, up to a maximum of 12 months’ salary. However, the
parties may agree higher severance compensation.

•

Outplacement: If the company dismisses more than 50
employees, the company must offer the affected employees an
external job placement plan of no less than six months through
authorized placement agencies, which must include training
action, support in searching for a new employment position, etc.

•

Special Covenant with Social Security: Companies carrying out
a collective dismissal that affects employees over the age of 55
are obliged to bear the cost of the “Special Covenant with the
Social Security” (Convenio Especial con la Seguridad Social),
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which approximately equals the cost of the social security
contributions for those employees until they reach the age of 61,
i.e., approximately EUR 11,400 per year maximum. As of 1
January 2013 this obligation has been extended until the
employees reach the age of 63 unless the cause alleged for the
economic redundancy was economic.
•

Financial Contribution to the Spanish Treasury: Companies
carrying out a collective dismissal affecting employees over the
age of 50 will also have to make a financial contribution to the
Spanish Treasury provided the following conditions are met:
o

the percentage of employees aged 50 or over that are
dismissed (as compared to the total number of employees
dismissed) is greater than the percentage of employees
aged 50 or over who remain employed (as compared to
the total number of employees who remain employed) —
for the purposes of calculating the percentage of
employees aged 50 or over who are dismissed, certain
prior and future dismissals may need to be taken into
account

o

the company (or group of companies) has more than 100
employees

o

the company is profitable as defined in regulations — for
these purposes, profitability before and after the collective
dismissal procedure must be taken into account under the
regulations

o

the affected employees over the age of 50 have not been
employed within the six months following the date of
termination of their employment.

The contribution is roughly calculated according to the amount of the
public unemployment benefits and subsidies to be paid to affected
employees over the age of 50, including Social Security Contributions
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made by the Unemployment Office. Pursuant to current legislation, in
a worst-case scenario (an employee with a high salary, children, etc.),
the contributions should amount to no more than EUR 108,000 per
employee over 50 years of age.
After the dismissals are implemented, both the employees and the
employee representatives are entitled to contest the causes for the
dismissal, lack of compliance with the collective redundancy
procedure, or the validity of any agreement that may have been
reached. If the court finds that insufficient causes for the redundancies
exist, in most cases, the employees will be entitled only to the
statutory severance for unfair dismissal. However, if the redundancy
procedure was not used when it should have been, if the company did
not comply with the formalities of the collective redundancy procedure,
if the company fails to provide for the required consultation period, if
the company does not provide the worker representatives with the
legally required documentation, if the agreement with the employee
representatives during consultation was reached by means of fraud,
or if the decision to terminate the contracts breaches fundamental
rights and public freedoms the dismissals will be considered null and
void.

11. Claims, compensation and remedies
The compensation for disciplinary and objective dismissals is set out
below.
Disciplinary dismissals
Save as follows, the severance compensation for an unjustified
disciplinary dismissal is calculated on the basis of 33 days’ gross
salary per year of employment with a maximum of 24 months’ salary.
For employees hired prior to 12 February 2012, severance
compensation is calculated as the sum of (i) 45 days’ gross salary per
year of employment up to 11 February 2012, plus (ii) 33 days’ gross
salary per year worked as from 12 February 2012. In the cases where
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employees were hired before 12 February 2012, the total severance
compensation is subject to a maximum of the greater of the following
caps:
720 days of total salary
the amount of 45 days’ gross salary per year of employment up to 11
February 2012, capped at 42 months’ salary
Objective dismissals
The severance compensation set out above applies equally to
objective dismissals except that:
•

the mandatory 20 days’ salary per year of service is deducted
from this severance

•

if the employment contract at issue was a special indefinite-term
contract, the amount of indemnity for an unjustified objective
dismissal will exclusively be calculated on the basis of 33 days’
salary per year of employment, up to a maximum of 24 months’
salary, such that under these special types of contracts, no part
of the severance will need to be based on the 45 days’ salary
per year of service formula, regardless of when the employee
was originally hired

Dismissals of “top executives”
The severance compensation will be computed on the basis of 20
days’ salary for each year of employment up to a maximum of 12
months’ salary, unless otherwise agreed contractually.
Provisions applicable to both disciplinary and objective dismissals
The employee’s salary for these purposes includes fixed and variable
salary, as well as benefits in kind and equity benefits. Traditionally, it
did not include certain benefits that are considered “social” in nature,
such as complementary health care schemes, pension schemes and
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life insurance coverage, but under more recent case law, these
amounts should arguably be included.
Severance compensation for unfair dismissal, whether disciplinary or
objective, has traditionally been tax exempt. However, severance
compensation paid as of 1 August 2014 shall continue to be exempt
provided that it does not exceed the amount of EUR 180,000. Also,
the tax reduction that could be applied to any severance
compensation excess paid on top of the statutory amounts for
employees with seniority greater that two years has been reduced
from 40% to 30% (such reduction is, however, still limited to a
maximum base of EUR 300,000).
Note that if the employee is an employee representative and the
dismissal is considered unjustified, the employee representative has
the right to decide whether he or she is reinstated with back pay, or
whether he or she terminates employment. If the employee
representative opts for termination of employment, then aside from the
standard severance compensation, the employee representative will
be entitled to the so-called interim salary, which is the employee’s
salary from the date of termination up to the date on which the court’s
judgment is notified. This interim salary depends on how long the
court takes to hear the case and reach a decision but it can amount to
three to six months’ salary.
Void dismissals
Apart from a possible finding of justified or unjustified dismissal, the
labor court can alternatively find that the dismissal is null and void.
The labor court will declare the dismissal null and void in a number of
specific cases, which primarily include those set out at 8 above.
Additional cases include:
•

when the dismissal is based on discrimination prohibited by the
Spanish Constitution or by law, or the dismissal violates the
employee’s fundamental rights or public freedoms (such as
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cases of retaliation against the employee for legitimately
exercising his or her rights)
•

when the collective dismissal procedure should have been, but
was not, used

•

where the dismissal is in retaliation for having exercised rights
that exist to protect employees who are victims of gender related
violence

Should the labor court declare the dismissal null and void, the
company is required to immediately reinstate the employee with back
pay. The employer does not have the option, as in the case with
ordinary unjustified dismissals, to request the labor court to declare
the relationship terminated and simply pay the employee severance
compensation. Given the costs of having to reinstate and the
increased difficulties of dismissing the employee afterward, prior to
any dismissal, the company should carefully consider surrounding
circumstances to ensure that no causes for a finding of a null and void
dismissal exist.

12. Waiving claims
Most employee claims can be waived under settlement, waiver and
release agreements.
Typically, unless the employee is especially protected or has
reasonable grounds to claim discrimination or retaliation, a settlement,
waiver and release can usually be obtained in exchange for the
additional severance compensation that would apply for an unjustified
dismissal (see further at 11), and providing that the company pays all
other outstanding salary amounts (such as any pro-rata part of an
annual bonus, etc.).
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Switzerland
1.

General overview

Swiss law is based on the principle of freedom to terminate.
Therefore, as long as the employer respects the ordinary notice
period, it does not need to prove that it has good reason to terminate
an employee.
An exception applies (i) in the case of elected employee
representatives or (ii) if an employee who raised a gender
discrimination claim is terminated within six months from the date on
which the claim was filed or from the end date of the subsequent
internal process, conciliatory proceeding or court proceeding,
whichever date is later. In these cases, the employer has to prove that
it had valid reasons for termination. Such valid reasons include, for
example, if employees are made redundant. Even an elected
employee representative does not enjoy a higher level of protection
from termination in a redundancy situation than any other employee
does.

2.

By the employer

Once the probationary period ends, Swiss law prohibits employers
from ordinarily terminating employment relationships during certain
periods, also called “forbidden” or “shelter” periods. Unless more
favorable terms are agreed by the employer and employee, the
statutory “shelter” or “forbidden” periods are the following:
•

During the employee’s performance of compulsory Swiss or
European military service, civil defense service, military
women’s service or Red Cross service, and if such service lasts
for more than 11 days, during the four weeks prior to and after
the service

Save where otherwise indicated, law and practice in this chapter are stated as at August 2018.
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•

During periods in which the employee is prevented from fully or
partially performing work by no fault of his or her own due to
illness or accident for as long as the inability to work lasts, but in
any event for a maximum period of 30 days in the first year of
service, up to 90 days as of the second year of service until and
including the fifth year of service, and up to 180 days as of the
sixth year of service

•

During pregnancy and the 16 weeks following the date on which
the employee gave birth

•

During the employee’s participation, with the agreement of the
employer, at a foreign aid service assignment abroad ordered by
the competent federal authority

Notices given by the employer during such a “shelter” or “forbidden”
period are void.
If the notice of termination is given prior to the beginning of the
“shelter” period, but the notice period has not expired before the
“shelter” period, the notice period is suspended for the duration of the
“shelter” period. The notice period starts to run again at the end of the
“shelter” period. During “shelter” or “forbidden” periods, the employer
remains obliged to pay the salary, but only within the limits provided
by the law (see above).
An ordinary notice given during one of the forbidden periods is void.
However, if the notice is given prior to the beginning of such period
and if the notice period has not expired prior to the start of such
forbidden period, the running of the notice period is only suspended
and continues once the forbidden period has expired. A termination
for cause can be given despite any protection period.
The party that terminates the employment contract is not obliged to
indicate the reasons for termination. However, at the request of the
other party, it must state the reasons for termination in writing.
Refusing to provide such an explanation will not affect the validity of
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the termination itself, but the refusal may have negative
consequences in a subsequent lawsuit for abusive dismissal because
the employer will have to pay for the court costs and compensate the
employee’s legal fees.
Irrespective of the reasons for the termination, the employer must give
the employee a work certificate.

3.

By the employee

Like the employer, the employee can terminate the employment
relationship at any time by respecting the ordinary (contractual or
statutory) notice period. In theory, the employee would also have to
state the reasons for the termination in writing if the employer
requested. Equally, the employee’s termination could be abusive and
trigger the same sanctions as an abusive termination given by the
employer. Finally, the employee can terminate the employment for
cause with immediate effect.
However, protection periods do not exist, which means that if the
employee terminates the employment on their own initiative, the
employee’s’ sickness has no impact on the end date of employment.
An employee who terminates the employment with immediate effect
without cause or just does not show up to work is liable to the
employer for one-quarter of a monthly salary plus any additional
damage, which the employer has to prove. However, the employer
has to raise that claim in court or by debt collection within 30 days or
has to set the claim off against the employee’s claims. In addition, the
quarterly monthly salary can be reduced if the employer did not suffer
any damage or suffered less significant damage.

4.

Employee entitlements on termination

The dismissed employee may be entitled to the following payments
following the receipt of his/her termination notice, provided that all
legal requirements are met:
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•

salary and other salary components during the notice period

•

severance pay in the case of a long-term employment
relationship (see section 9 below)

Payment of the severance indemnity is subject to two conditions: (1)
the employee must be at least 50 years old at the time of termination;
and (2) the employment relationship must have lasted for 20 years or
more.
If the previous requirements are met, the employee is entitled to an
amount to be fixed by the judge, varying from two to eight months of
salary. This amount will be fixed according to several criteria, such as
family situation, age, health, seniority, etc.
The amount of the severance indemnity can be increased or reduced
by an individual written agreement, a collective bargaining agreement
or a model contract. However, the contractual severance indemnity
must not be less than the equivalent of two months of salary.
From the severance indemnity, the employer can deduct any
payments that the employee receives from a personnel welfare
institution to the extent it has been financed by the employer. Since 1
January 1985, employers have been obliged to join a Pension and
Retirement Fund, and to pay part of the pension fund contributions.
Therefore, the statutory severance pay is of little importance for the
majority of the employees, with the exception of well-paid or very lowpaid employees or employees who were not covered by the Swiss
social security system during their entire employment, particularly
former expatriates whose years of service within the group have been
recognized.
Irrespective of the reasons for the termination, the employer must give
the employee a work certificate.
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5.

Notice periods

Swiss law distinguishes between employment contracts entered into
for a fixed term and employment contracts entered into for an
indefinite term.
Fixed-term employment ends without notice of termination at the end
of the fixed term. No notice can be given during such term unless the
parties agreed differently. The only exception is termination without
notice for cause or if the parties had explicitly agreed on notice
periods despite the fixed term.
Employment contracts concluded for an indefinite term may be
terminated by either party by giving notice. The parties are free to fix
the notice period in writing. However, once the probationary period
has ended, the notice period may not be shorter than one month
unless provided for by a collective bargaining agreement for the
remainder for the first year of service. During the probationary period,
which by statutory law is one month but can be extended by written
agreement to three months and also waived, the parties are free to
agree upon any notice period. Notice periods cannot differ for the
employer and the employee. If an employment agreement provides
otherwise, the longer notice period applies to both parties. As an
exception, in the case of dismissal for “economic” reasons, the
employee can be allowed to terminate the contract by giving a shorter
notice provided this right is included in an individual employment
agreement, a collective bargaining agreement or a model contract.
If the parties have not agreed on notice periods in writing, the
agreement can be terminated during the probationary period at any
time by respecting a notice period of seven days. Once the
probationary period has ended, employment can be terminated in the
first year by respecting a notice period of one month; in the second
year and up to and including the ninth year of service by respecting a
notice period of two months; and thereafter by respecting a notice
period of three months, always to the end of a calendar month. The
notice period begins on the date on which the terminated party
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receives the notice rather than the date on which the notice letter was
dispatched. Where the parties have not agreed differently in a duly
signed agreement, notice is only effective at the end of the calendar
month. The notice period only starts to run on the first day of the
month that follows the month in which the employee receives notice.
Employment contracts concluded for more than 10 years may be
terminated after the expiry of this 10-year period by either party giving
a six-month notice effective at the end of a month. This right to
terminate the employment contract may not be waived. Whether a
notice of termination can be given despite the fixed term depends on
the agreement between the parties. Even though no notice can
normally be given in a fixed-term contract except for cause, the parties
may agree that a notice is possible.

6.

Terminations without notice

Both the employer and the employee may terminate an employment
relationship at any time without notice for cause. This applies to
employment for a fixed term as well as employment for an indefinite
term.
Cause is considered by law to be any circumstance under which the
terminating party cannot in good faith be expected to continue the
employment relationship until the end of its term or by respecting the
ordinary notice period. An employee’s poor performance almost never
constitutes cause, and prevention from performing work through no
fault of his or her own, particularly due to illness, never constitutes
cause. Swiss courts are very reluctant to accept a cause justifying a
termination without notice. Depending on the seriousness of the
reason, a prior formal admonition by which the employer explicitly
threatens to terminate the employment without notice is required
before termination without notice can be given.
In any event, the party that wants to terminate the employment
relationship without notice has to do so as soon as it becomes aware
of the reasons justifying the immediate termination. Generally, no
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more than two to three days may elapse between the knowledge of
the valid reason and the termination of the employment relationship.
The terminating party may investigate the facts but has to do so
without delay, and again has to react immediately once the
investigation confirms the suspicion and the facts that justify the
termination for cause.
In the case of an unjustified dismissal without notice, the dismissal
with immediate effect remains valid. However, the employee has
grounds for a claim for compensation representing what he or she
would have earned until the expiration of the fixed employment term,
or in the case of an employment relationship for an indefinite term,
what the employee would have earned if the relationship had been
terminated with due observation of the notice period. From this
amount, the salary that the employee earned from other work or that
he or she intentionally failed to earn, as well as the costs saved
because of the termination of the employment relationship, have to be
deducted.
Furthermore, the employer has to pay an indemnity to the employee.
If the parties do not agree on the amount of such indemnity, it will be
fixed by the judge, taking into account all circumstances of the
particular case, but it may not exceed the employee’s wage for six
months.
Fixed-term employment agreements expire without further notice at
the end of such period. If the employment relationship continues
thereafter, the employment contract is deemed to be extended for an
indefinite period of time. It may therefore be terminated according to
the procedure applicable to indefinite-term employment agreements.

7.

Form and content of notice termination

The termination notice can be given orally or in writing unless the
parties agreed differently. However, for reasons of proof, it is usually
given by registered letter.
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The terminating party does not have to indicate any reason for
terminating the employment relationship. Upon the other party’s
request, however, the party giving notice has to provide the reasons
for the termination in writing. Refusing to provide such a reason does
not affect the validity of the termination, but can trigger adverse
procedural consequences and is a hint of an abusive termination,
which is punished under Swiss law.
The law considers a termination of employment to be abusive in the
following cases (among others):
•

If the notice of termination results from a personality trait of the
other party, unless that trait relates to the employment
relationship or significantly impairs cooperation within the
enterprise

•

If the notice of termination is given because the other party
exercises a constitutional right, unless the exercise of such right
violates a duty arising out of the employment relationship or
significantly impairs cooperation within the enterprise

•

If the notice of termination is given solely to frustrate claims of
the other party arising out of the employment relationship, e.g.,
an entitlement to a bonus under the existing employment
contract

•

If the notice of termination is given because the other party, in
good faith, asserts claims arising out of the employment
relationship (even if such claims have no ground)

•

If the notice of termination is given because the other party
performs compulsory military service, civil defense service,
military woman’s service or Red Cross service, or is subject to a
legal duty not voluntarily assumed
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The notice of termination given by the employer is also abusive if it is
given:
•

Because the employee belongs or does not belong to a union or
because the employee lawfully exercises a union activity

•

During a period in which the employee is an elected employee
representative in a company institution or in an enterprise
affiliated thereto unless the employer can prove that the
termination was based on justified reasons

•

In connection with a collective dismissal without prior
consultation with the employees’ representative body or, if there
is none, the employees

•

If such termination contradicts the employer’s own behavior
(e.g., if the employer set the employee on a performance
improvement plan until the end of September but already
terminates the employee for poor performance in June)

An abusive termination is valid. The party that abusively gave notice
must, however, pay an indemnity to the other party. The amount of the
indemnity is determined by a judge based on the circumstances of the
case, but cannot exceed six months’ wages. If the consultation
proceeding in connection with a collective dismissal has not been
observed, the indemnity may not exceed two months’ wages of the
dismissed employee. To assert a claim for indemnity, the terminated
party has to file a written objection against the termination with the
party that gave notice of termination no later than by the end of the
ordinary notice period and file the claim with the competent court
within 180 days of the termination date.
The only case where an employee can, at his or her discretion, ask for
reinstatement rather than a penalty payment is if the employee
complained about gender discrimination and is terminated within a sixmonth period following the end date of such complaint, the
subsequent company internal proceeding, or the conciliatory or court
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proceeding, whichever is the latest. The court can order provisional
reinstatement if the court considers it probable that the termination
was not based on valid reasons.

8.

Protected employees

Swiss law provides for certain categories of employees that benefit
from protection periods once they have completed their probationary
period. An employee who benefits from a protection period cannot be
terminated during a protection period (other than with immediate effect
for cause). If notice of termination has been given prior to the
employee’s pregnancy, the termination is valid but the running of the
notice period is stayed during the protection period. Furthermore, if
termination is only possible with effect to a specific date (such as the
end date of a calendar month), the end date is further extended until
the next such termination date.
Pregnant women
During her pregnancy and the 16 weeks following the birth of the
child, an employee benefits from a protection period. This is true
irrespective of whether the employee or the employer (or both) know
about the pregnancy.
Parental leave
Swiss law does not provide for any parental leave and no protection
from being terminated exists for the father.
Disabled employees
After the end of the probationary period, an employee who is (fully or
partially) prevented from work due to sickness or accident benefits
from a protection period for as long as such prevention from work
lasts but no longer than (i) 30 days in the first year of service, (ii) 90
days in the second up to and including the fifth year of service and (iii)
180 days as from the sixth year of service. Sicknesses that have no
link to a previous sickness trigger a new protection period.
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Military leave
Employees who perform mandatory military service or civil defense
service equally benefit from a protection period for as long as the
service lasts, and if the service lasts for more than 11 days, the four
weeks before and after the service as well.
Works council members
The principle of freedom to terminate does not apply in the case of
elected members of an employee representative body. Here, the
employer needs to prove that it had valid reason for the termination.
Case law accepts that in the case of a restructuring, an elected
employee representative is made redundant. Such an employee does
not enjoy more protection from being made redundant than any other
employee. If an elected employee representative is terminated without
valid reason, the termination is valid but, because it is abusive,
triggers a penalty payment of up to six monthly salaries.
Employees following a gender discrimination complaint
If an employer wants to terminate an employee who complained about
gender discrimination, it has to provide valid reason for the termination
if the termination takes place within six months following the gender
discrimination claim or the end of the subsequent internal, conciliatory
or court procedure. In the absence of a valid reason, the termination is
abusive.
Elderly employees
Case law states that an employer has an enhanced duty of care vis-àvis an employee who is relatively close to reaching the retirement age
and who spent most of the time within the employer’s organization.
The case law of the lower courts sets even lower thresholds with the
effect that a risk may exist as soon as an employee is at least 55
years old.

346 | Baker McKenzie

DSC95848_The Global Termination Handbook_Oct 16_print version.pdf 359

10/16/2018 4:05:16 PM

The Global Termination Handbook | Switzerland

The enhanced duty of care requires the employer to explicitly warn the
employee before the employee is terminated due to performance
reasons or the employee’s behavior. If the employee’s job is to be
made redundant, the employer will have to thoroughly assess whether
any possibilities exist to employ the employee in a different position to
allow the employee to continue working until the ordinary retirement
age.

9.

Mandatory severance

The dismissed employee may be entitled to the following payments
following the receipt of his/her termination notice, provided that all
legal requirements are met:
•

salary and other salary components during the notice period

•

severance pay in the case of a long-term employment
relationship

Payment of the severance indemnity is subject to two conditions: (1)
the employee must be at least 50 years old at the time of termination;
and (2) the employment relationship must have lasted for 20 years or
more.
If the previous requirements are met, the employee is entitled to an
amount to be fixed by a judge, varying from two to eight months of
salary. This amount will be fixed according to several criteria, such as
family situation, age, health, seniority, etc.
The amount of the severance indemnity can be increased or reduced
by an individual written agreement, a collective bargaining agreement
or a model contract. However, the contractual severance indemnity
must not be less than the equivalent of two months of salary.
From the severance indemnity, the employer can deduct any
payments that the employee receives from a personnel welfare
institution to the extent it has been financed by the employer. Since 1
January 1985, employers have been obliged to join a Pension and
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Retirement Fund, and to pay part of the pension fund contributions.
Therefore, the statutory severance pay is of little importance for the
majority of employees, with the exception of those whose salary was
not or only to a small portion insured in the pension fund, such as
employees who have not been covered by the Swiss social security
system during their entire employment, particularly former expatriates
whose years of service within the group have been recognized.

10. Collective redundancy situations
Thresholds
In Switzerland, it is possible to dismiss employees without seeking
special approval by giving them the notice provided for by law or in the
employment agreement. However, special requirements apply in the
case of a collective dismissal that reaches the thresholds stated in the
CO, where the dismissal, within a 30-day period for reasons unrelated
to the employees, concerns at least:
•

ten employees in a business ordinarily employing more than 20
employees but less than 100 employees;

•

10% of the total number of employees in a business that
ordinarily employs at least 100 but less than 300 employees; or

•

thirty employees in a business that ordinarily employs at least
300 employees.

In some cantons, even the dismissal of six employees within a 30-day
period needs to be communicated to the cantonal labor office. No
consultation process is required.
A social plan must be negotiated with the unions, the employee
representatives or all employees where an enterprise that ordinarily
employees at least 250 employees terminated at least 30 employees
within a 30-day period. All notices that have been decided at the same
time are taken together.
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Procedure, and information and consultation requirements
Any employer contemplating a collective dismissal must consult with
the employees’ representatives and give them at least the opportunity
to present proposals concerning measures to avoid or limit the
number of dismissals and limit their consequences. The employer
must also inform the employees and the cantonal employment office
of the reasons for the collective dismissal and details of those
dismissals.
If the employer does not satisfy these requirements, the termination of
the relevant employment contracts will be deemed abusive and the
employer must pay an indemnity to the affected employees, which
could be up to two months’ salary.
In the case of collective dismissal, termination can only be given after
consultation with the employees or their representatives and if
information letters on the planned collective dismissal have been sent
to the labor office of the canton at the beginning of the consultation
process as well as at its end. Furthermore, the employment contracts
cannot end prior to the lapse of a 30-day period after the cantonal
labor office has been duly notified of the results of the consultation
procedure. This means that if there was no consultation procedure,
the notices never became effective and the employees can continue
to claim their full salary until they start new employment.
In some cantons, even the dismissal of six employees within a 30-day
period needs to be communicated to the cantonal labor office. No
consultation process is required.
If no agreement on the social plan can be found with the unions, the
employee representatives or all employees, the content of the social
plan will be set by an arbitral tribunal. The law does not state what the
content of the social plan shall be other than that it must not
jeopardize the existence of the enterprise.
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Void dismissals
Under Swiss law, even an abusive termination or an unjustified
termination with immediate effect is valid. Terminations are void only
under very special conditions. This is the case if notice of termination
has been given during a protection period (see 8 above). In addition,
terminations given in the context of a mass dismissal are not effected
if the results of the consultation process have not been notified to the
cantonal labor office. The effect is almost identical to a void dismissal.
Finally, terminations given in the context of a transfer of undertaking
solely to avoid the recognition of an employee’s seniority would be
void if such employee would have automatically transferred and
continues to be employed by the acquirer.

11. Claims, compensation and remedies
During the notice period and irrespective of whether they have been
released from their obligation to work, employees are entitled to the
full salary and benefits that they would have received had they
continued to work the entire notice period. This also applies to
commission claims or bonus payments that qualify as salary
components. Only payments that compensate the employee for actual
expenses would no longer be due.
Upon termination of the employment relationship, all claims become
due. The employee’s claims are generally subject to a five-year
prescription period. Only if the employee wants to assert an abusive
termination will the employee have to raise an objection in writing
during the notice period and initiate a lawsuit within 180 days from the
end of the employment relationship. The maximum penalty that would
be awarded to an employee in the case of an abusive termination is
six monthly salaries.

12. Waiving claims
Under Swiss law, an employee cannot waive certain claims afforded
to the employee by mandatory statutory law during the term of the
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employment and one month thereafter. Such claims would be, for
example, overtime claims, vacation claims or the extension of the
notice period due to a protection period.
However, case law accepts a waiver of claims if done in an agreement
in which the employer makes adequate concessions.
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Taiwan
1.

General overview

Taiwan does not recognize “at will” termination of employment.
Moreover, the courts tend to be protective of employees and require a
substantial amount of evidence to support unilateral termination by an
employer.

2.

By the employer

Under the LSL, an employer can terminate an employee’s
employment without cause (under Article 11 of the LSL (“Article 11”))
or for cause (under Article 12 of the LSL (“Article 12”)). These articles
set out the legal ways in which an employment relationship can be
terminated. Unless the employer can establish one of these legal
ways to terminate employment, the employer cannot terminate the
employment contract at its discretion. An employee’s entitlement at
termination is different under either article, specifically in that an
employee terminated under Article 11 is entitled to statutory
severance, payment in lieu of notice and compensation for accrued
but unused leave (see more at 4), while an employee terminated
under Article 12 is not entitled to any payment or notice.
If an employee is terminated for reasons outside the legal methods
under these articles, there is a risk that he or she will file a lawsuit with
the court and: (i) demand to be reinstated to his or her previous
position and compensated with salary for the period of illegal
termination; or (ii) demand to terminate the employment relationship
under Article 14 of the LSL (see 15.3) and to be compensated with
salary for the period from the employer’s illegal termination to the
employee’s lawful termination, as well as the severance and payment
in lieu of notice, if those two payments have not been provided.

Save where otherwise indicated, law and practice in this chapter are stated as at June 2018.
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For any termination under Article 11, the ESA requires an employer to
notify the local labor authority and public employment services agency
at least 10 days prior to the date that a termination or lay-off becomes
effective, and include the name, gender, age, address, telephone
number and position of each employee, the cause of the lay-off, and
whether the employee needs employment counselling. If the lay-off,
however, is caused by a natural disaster, unforeseeable event or any
other force majeure, the notification is accelerated and the employer
must notify the labor authority within three days of the effective date of
the lay-off.
Unilateral termination by the employer
Unilateral termination
categories

Circumstances when this category applies

Termination under
Article 11 (without
cause), with notice
(see 15.5) and
severance payable
(see 15.9)

1. The business ceases to operate or has
been transferred.
2. The business suffers an operating loss
or contraction.
3. The business must suspend its activities
for more than one month as the result of
a force majeure or natural disaster.
4. A change in business nature requires a
reduction of employees and the affected
employees cannot be assigned to other
suitable positions.
5. A particular employee is clearly not able
to satisfactorily perform the duties
required of the position held.
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Unilateral termination
categories

Circumstances when this category applies

Immediate termination
under Article 12 (for
cause) with no
advance notice or
severance payable

The employment contract must be
terminated within 30 days of the employer
becoming aware of the qualifying event
(except for 3 below):
1. when, at the time of signing the
employment agreement, an employee
misrepresents any fact which might
mislead and cause damage to the
employer
2. when an employee commits a violent act
against or grossly insults the employer,
his or her family member, an agent of
the employer, or a fellow employee
3. when an employee has been sentenced
to temporary imprisonment in a final and
conclusive judgment, and is not granted
a suspended sentence or permitted to
commute the sentence to the payment
of a fine
4. when an employee is in serious breach
of his or her employment agreement or
in serious violation of the Work Rules
5. when an employee deliberately
damages or abuses any machinery, tool,
raw materials, product or other property
of the employer or deliberately discloses
any technical or confidential information
of the employer, thereby causing
damage to the employer
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Unilateral termination
categories

Circumstances when this category applies
6. when an employee is, without good
cause, absent from work for three
consecutive days, or for a total six days
in any month

Mass severance (layoffs)

Mass severance or lay-offs must be due to
one of the legal grounds stated in Article 11,
and the employer must also satisfy the Mass
Severance Protection Law (MSL) — see
15.10.

After receiving the advance notice under Article 11, an employee is
permitted to ask for leave (and full wages) not exceeding two
workdays per week to find new employment during working hours.

Article 12 (for cause termination) covers acts of misconduct where an
employer is not obliged to pay severance or provide notice to an
employee about his or her termination. However, some of the acts of
misconduct described in Article 12 are vague, e.g., where there is a
gross breach of the employment contract or a gross violation of the
Work Rules, the employee may be terminated without entitlement to
severance pay. As disputes often arise as to whether an employee’s
behavior constitutes misconduct under Article 12, it is recommended
that an employer’s Work Rules specifically describe the legitimate
grounds for termination.

3.

By the employee

Resignation categories

Circumstances when this category applies

Resignation with
notice

When employee intends to resign, he or she
is obliged to provide notice to the employer
to the extent required by the LSL (see 5) if
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Resignation categories

Circumstances when this category applies
the employment agreement does not
explicitly cover this detail.

Resignation without
notice (Article 14 of the
LSL)

An employee may terminate an employment
contract without giving advance notice to the
employer in the following situations:
1. when an employer misrepresents any
fact at the time of signing an
employment contract in a manner which
might mislead the employee and
therefore cause him or her to sustain
damage
2. when an employer, his or her family
member or agent commits violence
against or grossly insults the employee
3. when the work specified in the
employment contract is likely harmful to
the employee’s health and the employee
has requested but was denied improved
working conditions by the employer
4. when an employer, an agent of the
employer or a fellow employee contracts
a harmful, contagious disease and there
is a possibility that the employee may
contract the disease
5. when an employer fails to pay for work
in accordance with the employment
agreement or to give sufficient work to
an employee who is paid on a perproject basis
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Resignation categories

Circumstances when this category applies
6. when an employer breaches an
employment contract or violates any
labor statute or administrative regulation
in a manner likely to adversely affect the
rights and interests of the employee
If an employee intends to terminate the
contract in accordance with 1 or 6 above, he
or she must do so within 30 days of the date
the employee became knowledgeable of the
situation. In the event the employer falls
under any of the circumstances specified in
6 above, the employee can also terminate
the contract within 30 days of the date of the
employee knowing the result of the
damages.

4.

Employee entitlements on termination

When an employee is terminated without cause (under Article 11 of
the LSL), he/she is entitled to advance notice or payment in lieu
(see 5), statutory severance (see 9) and compensation for accrued
but unused leave (see 9).

5.

Notice periods

By the employer
When an employment contract is terminated under Article 11 (without
cause), the affected employee is entitled to a minimum notice period
(or payment in lieu) of:
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•

10 days’ advance notice when the employee has worked
continuously for the same employer for more than three months
but less than one year

•

20 days’ advance notice when the employee has worked
continuously for the same employer for more than one but less
than three years

•

30 days’ advance notice when the employee has worked
continuously for the same employer for more than three years

Employers who violate these notice requirements will be subject to
fines of TWD 20,000 to TWD 300,000 (approximately USD 667 to
USD 10,000).
By the employee
Please refer to 3.

6.

Terminations without notice

By the employer
Please refer to 2.
By the employee
Please refer to 3.
When an employee resigns or terminates his or her employment
contract without notice, the LSL does not provide for penal provisions
that specify damages that an employer may recover. The employer
may have to establish damages and/or financial losses due to the
employee’s departure by taking the case to court, but due to the costs
and time associated with bringing a case to settlement or trial,
pursuing this course of action is rarely a financially prudent decision.
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7.

Form and content of notice termination

A notice of termination should be made in writing, but there are no
specific requirements for the content of the notice. Note, however, that
after termination, an employee who has left the company has an
undeniable right to return to the employer to request a proof of service
record from the employer or its agent.

8.

Protected employees

Pregnant women
The GEEA extends protections to pregnant women. Work Rules,
employment agreements and collective agreements are not allowed to
contain terms providing for termination if the employee becomes
pregnant, on childbirth or while caring for a child. Similarly, employers
cannot terminate employees for these reasons. Separately, the LSL
also stipulates that, except in very limited circumstances, employers
may not terminate the employment agreements of female employees
who are on maternity leave.
Parental leave
After parental leave expires, an employee may apply for reinstatement
and the employee’s application for reinstatement may not be denied
unless the competent authority has previously approved the denial of
reinstatement and one of the following conditions exists:
•

the employer’s business is suspended, or where there are
operating losses or a business contraction

•

the employer has legally changed the organization of its
business, or disbanded or transferred their ownership interest to
others

•

force majeure necessitates the suspension of business for more
than one month
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•

a change of the nature of business necessitates the reduction of
workforce and the terminated employees cannot be reassigned
to other suitable positions

Union members
The Labor Union Act prohibits employers from unfairly treating or
imposing undue interference on union members and employees who
intend to join, establish or participate in union activities. Any dismissal
made by the employer or its representatives in violation of this act is
null and void.
Occupational disease or injury
In a similar fashion to the protections extended to maternity leave, the
LSL, except in very limited circumstances, prohibits an employer from
terminating the employment agreement of an employee who is
receiving medical treatment after being injured, incapacitated or made
sick due to occupational accidents.

9.

Mandatory severance

Employees terminated under Article 11 (without cause) are entitled to
a notice period, severance and other benefits required by law.
Notice
Please refer to 5.
Compensation for accrued but unused leave
To calculate compensation for accrued but unused leave, the number
of leave days is multiplied by the Average Salary (see 9) of the
employee.
Statutory severance fee
It is mandatory for employers to pay a severance or separation fee to
employees terminated under Article 11. The calculation of the
362 | Baker McKenzie

DSC95848_The Global Termination Handbook_Oct 16_print version.pdf 375

10/16/2018 4:05:17 PM

The Global Termination Handbook | Taiwan

severance fee depends on the statutory pension scheme under which
the employee is subscribed.
Following the introduction of the LPA on 1 July 2005, two separate
statutory pension schemes now operate in Taiwan — the Old Pension
Scheme (under the LSL, “Old Scheme”) and the New Pension
Scheme (under the LPA, “New Scheme”). Employees hired before 1
July 2005 can elect to either remain in the Old Scheme or switch to
the New Scheme. In addition, the New Scheme is mandatory for
employees hired after 1 July 2005.
One distinctive difference between the two schemes is that the Old
Scheme is based on centralized pension accounts for companies and
subject to a lump sum pension payment, whereas the New Scheme
creates an individual retirement account (IRA) for each employee and
is mainly subject to monthly pension payments with a few exceptions.
Further differences are explained below.
The Old Scheme
The Old Scheme operates as a defined benefit program. Employers
must contribute an amount equivalent to between 2% and 15% of the
total monthly wages of their employees to their pension reserve
accounts, as a reserve for their contingent pension liability.
According to the LSL, to qualify for the lump sum pension payment at
retirement, an employee must: (i) have attained the age of 55 and
have worked continuously for the same employer for the past 15
years; (ii) have worked continuously for the same employer for the
past 25 years; or (iii) have attained the age of 60 and worked for the
same employer for the past 10 years.
Those who are eligible for retirement under the Old Scheme may
claim a lump sum payout according to the following formula:
•

two months’ Average Salary for each year of service during the
initial 15 years
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•

one month’s Average Salary for each year of service after the
initial 15 years, provided that the total payment does not exceed
45 months’ Average Salary

Employees who leave their jobs before satisfying any of the above
retirement thresholds lose the right to claim a pension.
The New Scheme
The New Scheme, effective on 1 July 2005, operates as a defined
contribution program. Employers must contribute an amount
equivalent to at least 6% of each employee’s monthly salary to the
IRA for each employee. Employees may also voluntarily contribute up
to 6% of their monthly salary to their IRA. Employees become eligible
for benefits under their IRA at retirement upon reaching the age of 60.
When an employee covered by the New Scheme changes
employment, the amount contributed by the previous employer
remains in place under the same IRA so that the transfer of
employment will have no effect on the pension fund already accrued.
If an employee hired before 1 July 2005 switches to the New Scheme,
his or her years of service will be split into the years of service under
the Old Scheme and the years of service under the New Scheme.
When the employee’s severance/pension is being calculated, his or
her years of service under the Old Scheme and New Scheme will be
respectively calculated in accordance with the method of calculation
set out in the Old Scheme and New Scheme.
Previously, foreign employees in Taiwan were not entitled to join the
New Scheme; therefore, there was the possibility that an employer
would be liable to pay a significant pension under the Old Scheme to
its foreign retired employees. However, this potential liability is not
often due in practice because foreign employees rarely work for long
periods of time in Taiwan, and therefore do not usually retire in
Taiwan. However, according to a recent amendment to the LPA, a
foreign employee working in Taiwan who marries a Taiwanese person
may also join the New Scheme as of 17 January 2014.
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Definition of Average Salary
“Average Salary” is the total salary for the six months preceding the
date on which the relevant calculation occurs divided by the total of
number of days for that period. “Salary” is defined to include all
compensation that an employee receives for work for which payment
is made regularly. Unless carefully drafted, non-discretionary bonuses
and/or commissions can be considered part of the salary, which can
have an effect on the size of the mandatory severance allowance.
Bonuses and/or commissions must be one-off payments or paid at the
management’s discretion in order not to be considered as forming part
of the salary.
Mergers and restructuring
In a merger or restructuring, the LSL specifies an alternative that
allows the merged company and the surviving company to have
consenting employees continue working for the surviving company. In
these cases, the employees will not receive a severance fee from the
merged company, but the surviving company must acknowledge their
prior seniority. Employees may consent to such an arrangement in
order to maintain their entitlement to a pension for their prior seniority.
Alternatively, the Business Mergers and Acquisitions Law (BMAL),
application of which is triggered when a transaction meets certain
thresholds, specifies a similar procedure, only with more definite
requirements. For employee transfers under either the LSL or BMAL,
employees who do not consent to continue working at the surviving
company can and will be terminated under Article 11 (without cause).
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10. Collective redundancy situations
Thresholds
The MSL is triggered when an employer intends to lay off its
employees (i.e., make them redundant) under Article 11 and one of
the following thresholds is met:
•

an enterprise with fewer than 30 employees intends to lay off
more than 10 employees within 60 days

•

an enterprise with more than 30 employees but fewer than 200
employees intends to lay off one-third of the total number of
employees within 60 days, or more than 20 employees in one
day

•

an enterprise with more than 200 employees but fewer than 500
employees intends to lay off more than one-quarter of the total
number of its employees within 60 days, or more than 50
employees in one day

•

an enterprise with more than 500 employees intends to lay off
one-fifth of the total number of its employees within 60 days, or
more than 80 employees in one day

•

an enterprise intends to lay off more than 200 employees within
60 days, or more than 100 employees in one day

Procedure and information and consultation requirements
When the MSL is triggered, the business entity implementing the
mass severance is required to follow specific procedures, starting with
reporting to the local competent authority and the affected staff
regarding a Mass Severance Plan (MSP) 60 days prior to the
termination date of the employment. Within 10 days of the date of
submission of the MSP, the company and its employees must enter
into negotiations about the content of the MSP. If the employees or
the company refuse(s) to do so, or if an agreement is not reached
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within 10 days, the local labor bureau will invite the employees and
the company to form a negotiation committee to negotiate the terms of
the MSP and propose alternatives. The negotiations with the
employees’ representatives need to take place bi-weekly, and there is
no payment in lieu of notice for the 60-day negotiation period. If
negotiations fail, then the mass severance will take place at the end of
the 60-day period.
The MSL will apply to M&A activities in situations where the
thresholds listed above are triggered during the transaction. As the
statutory procedures for mass severance are onerous, the employee
lay-off plan in an M&A transaction should be well organized and
confirmed by both the buyer and seller as early as possible, so that
the mass severance circumstances listed in the bullet points above
can be circumvented or the mass severance procedures followed.
Alternatively, the company executing the mass severance is advised
to offer enhanced severance packages and enter into mutual
termination agreements with the affected employees rather than
subject them to lay-offs.
Fines
Companies will face fines between TWD 100,000 and TWD 500,000
(approximately USD 3,333 to USD 16,667) for violating the MSL if
they:
•

refuse to enter into negotiations about the severance plan

•

refuse to appoint negotiating representatives or fail to notify the
employees to elect their negotiating representatives

•

prevent employees from accessing HR advice about reemployment and/or vocational training

•

arbitrarily reassign the jobs of the employees or terminate the
employees’ positions during the period when the severance plan
is being negotiated
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11. Claims, compensation and remedies
An employment agreement is not terminable at the employer’s
discretion unless any of the legal grounds for termination exist under
the relevant articles above. If an employer terminates an employee for
reasons other than these legal grounds, as explained in 2, there is a
risk that he or she will file a lawsuit with the court and: (i) demand to
be reinstated to his or her previous position and compensated with
salary for the period of illegal termination; or (ii) demand to terminate
the employment relationship under Article 14 of the LSL (see 3) and to
be compensated with salary for the period from the employer’s illegal
termination to the employee’s lawful termination, as well as the
severance and payment in lieu of notice, if those two payments have
not been provided.

12. Waiving claims
There are no laws in Taiwan with regard to separation agreements,
waivers and releases. However, whether a waiver of claims is
obtainable from an employee depends on how the employment
relationship was ended. An employer terminating an employee under
Article 11 (without cause) will not be able to obtain a waiver of claims
from the employee, but neither will the employer be required to pay
the employee special compensation (compensation over any above
normal entitlements as set out in 4).
Conversely, if the employer and employee agree to mutual
termination, it is common practice and recommended for employers to
then seek a waiver of claims arising from the employment relationship
in order to avoid future disputes regarding whether the termination
was legitimate. Consideration for these separation agreements,
waivers and releases is not required but highly recommended. If an
employer seeks a waiver of potential claims without providing any
compensation additional to mandatory severance, etc., Taiwan courts
might closely examine whether the employees were deceived or
coerced into signing the separation agreements or whether they
consented to the waivers and releases. If an employee signs a waiver
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of claims for termination after receiving reasonable additional
compensation, the Taiwan courts are less likely to closely examine the
termination causes.
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Thailand
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Thailand
1.

General overview

Termination of employment always requires a valid reason and
justification for such reason, and must follow the proper procedure. If
an employee believes that the termination is unfair, he or she may
bring the case to court to ask for reinstatement or claim for unfair
termination compensation.

2.

By the employer

The employer can generally terminate the employee at any time, so
long as it has justifiable reasons for doing so and has complied with
the applicable procedures under the law, e.g., by providing advance
notice and paying statutory payments.

3.

By the employee

The employee can terminate the employment (i.e., resign) at any time
by giving advance notice of no less than one pay period (for one pay
period, please refer to 5).

4.

Employee entitlements on termination

Where the employer terminates employment in a manner that entitles
the employee to severance pay under the law (see 9), the employer
shall pay wages to the employee for the unused annual holiday of the
year in which the employment is terminated, if any (according to the
proportion of the annual holiday to which the employee is entitled).
In the event an employee resigns or the employer terminates
employment of an employee, regardless of whether the employee is
entitled to receive severance pay under the law or not, the employer
must pay wages to the employee for all unused and accumulated
annual holiday from previous year(s), if any, to which the employee is
entitled.
Save where otherwise indicated, law and practice in this chapter are stated as at June 2018.
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Where an employee has been brought from elsewhere at the expense
of the employer, the employer is bound, unless otherwise provided in
the employment contract, to pay the cost of the return journey when
the employment agreement ends. This is required if:
•

the contract was not terminated or extinguished by reason of the
act or fault of the employee

•

the employee returns within a reasonable time to the place from
which he or she came from

The employee may also be entitled to: (i) payment in lieu of notice (if
notice is not given); (ii) severance pay (unless the termination is for a
statutory cause); or (iii) other contractual payments.

5.

Notice periods

When an employee is hired for an indefinite period of employment
(rather than a fixed period), the employer is required to give advance
written notice of termination to the employee of at least one pay
period, on or before any payday, so that termination of the
employment contract will take effect on the next payday. For example,
in case the normal payday of the employer is the 30th of each month,
if the employer issues a written notice of termination to the employee
on its normal payday (e.g., 30 March), the termination will be effective
as of the next month’s payday (i.e., 30 April).
However, please note that in certain circumstances, the required
period of advance notice (or payment in lieu of advance notice) will
not necessarily be one month. For example, if the employer sends a
written notice of termination to the employee on 1 April, the law will
consider that such notice is issued to the employee on the subsequent
payday — 30 April. As a result, the termination will be effective as of
the next payday — 30 May. In this regard, the period could be as long
as almost two months.
In any case, the notice of termination need not be longer than three
months.
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Alternatively, and subject to the information at 6 below, the employer
may choose to terminate the employee by written notice with
immediate effect by making an immediate payment in lieu of the
notice period.
Where a company dismisses employees due to the improvement of
the organizational structure, manufacturing process, sales or service,
as a result of the use of new machinery or a change of machinery or
technology causing a necessary reduction of the number of
employees, the employer is required to give advance notice with
details on the effective date of termination, the reason for termination
and a list of affected employees to a labor inspector no less than 60
days before the effective date of termination.
If a company relocates its place of business and that relocation will
adversely affect the normal living of an employee or his or her family,
the employer must inform employees of the move at least 30 days
prior to the date of relocation, or otherwise pay them special
compensation in lieu of the advance notice equal to 30 days’ wages.
An employee who does not wish to relocate to the new workplace can
terminate the employment contract within 30 days from the date of
notification or relocation (whichever applicable) and is entitled to a
special compensation at the rate of the statutory severance pay.

6.

Terminations without notice

By the employer
Advance notice of termination or payment in lieu of notice is not
required in cases where an employee is terminated for willfully
disobeying or habitually neglecting the lawful orders of the employer,
deserting his or her work, misconduct, or acting in a manner
incompatible with the expected and faithful discharge of his or her
duty.
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By the employee
There is no exception in the law allowing an employee to terminate his
or her employment without giving notice.

7.

Form and content of notice termination

No specific form is provided under the law. However, the notice
should be issued in writing and contain at least the message that the
employee is terminated, the effective date of termination and the
reason for the termination. If the termination is for a statutory cause,
the termination notice must specify the reason for termination.

8.

Protected employees

Employers are restricted from dismissing employees in certain
situations as detailed below.
Pregnant women
An employer is restricted from terminating a female employee on the
basis of her pregnancy.
Members of an employee committee
An employer is restricted from dismissing an employee who is a
member of an employee committee, which is voluntary for a
workplace with 50 or more employees. To terminate a member of an
employee committee, an employer must first receive prior permission
from a Thai court. The exception to this is where an employee is
engaged in serious misconduct, as provided by the law (e.g., if he or
she has committed a criminal offense against the employer or
neglected his or her duties for three consecutive days without
justifiable reason).
When employees exercise their rights under the Labor Relations Law
The Labor Relations Law provides protection against dismissal for
employees who exercise their rights thereunder, including, among
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others, submission of a labor demand, termination on the grounds of
labor union membership or termination of employees involved in a
labor demand while a collective bargaining agreement remains in
force.

9.

Mandatory severance

An employer is required to provide severance pay to an employee
who is terminated without a statutory cause. An employer is not
required to pay severance pay when an employee is dismissed on the
basis of any of the statutory grounds set out in the applicable
regulations, e.g., for dishonesty.
The amount of severance pay varies according to the period of
service with the employer as follows:
Period of service

Rate of severance pay

120 days or more but less than
one year

Not less than wages for the last
30 days

One year or more but less than
three years

Not less than wages for the last
90 days

Three years or more but less than
six years

Not less than wages for the last
180 days

Six years or more but less than
10 years

Not less than wages for the last
240 days

10 years or more

Not less than wages for the last
300 days

When there is a necessary reduction in the number of employees due
to the improvement of the organizational structure, manufacturing
process, sales or service, as a result of the use of new machinery or a
change of machinery or technology, employees who have worked
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consecutively for six years or more are entitled to an additional special
compensation (in addition to the severance pay) at a rate of not less
than wages for the last 15 days, for each full year of service beyond
the initial six years, up to a maximum of 360 days.
Severance pay is not required to be given when an employee is:
•

employed for a fixed period for a specific work that is not the
employer’s normal business and does not last longer than two
years and the said period has expired

•

employed for a fixed period for work of a temporary nature which
does not last longer than two years and the said period has
expired

•

employed for a fixed period for work of a seasonal description
which does not last longer than two years and the said period
has expired

Severance pay is also not required when the termination of
employment occurs as a result of the employee:
•

being dishonest in the exercise of duty or intentionally
committing a criminal offense against the employer

•

intentionally causing damage to the employer

•

violating any work regulations or orders of the employer, which
are lawful and fair, for which a warning in writing has previously
been given by the employer and the employee repeats the
violation within one year, except in a serious case where the
employer is not required to give such a warning

•

neglecting his/her duties for three consecutive regular working
days without a reasonable excuse

•

being negligent, whereby serious damage is caused to the
employer
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•

being sentenced to imprisonment by final court judgment (if the
offense committed is through negligence or is deemed a minor
offense, it must have caused damages to the employer)

10. Collective redundancy situations
No special rules apply in a collective redundancy situation.
However, in the case of redundancy due to the improvement of the
organizational structure, manufacturing process, sales or service, as a
result of the use of new machinery or a change of machinery or
technology, the employer is required to give advance notice with
details on the effective date of termination, the reason for termination
and a list of affected employees to a labor inspector no less than 60
days before the effective date of termination.

11. Claims, compensation and remedies
The concept of “unfair termination” applies under Thai law. Under this
concept, regardless of the reasons for termination given to the
employee, if the employee considers that the termination is unfair, he
or she can complain before the court on the ground of “unfair
termination,” seeking compensation or reinstatement. Redundancy is
not a statutory ground for termination under Thai law. Therefore,
employers risk claims of unfair termination from employees in
redundancy situations.
If an employee decides to bring a claim of unfair termination against
the employer, the court will normally look to various facts and
procedures surrounding the termination (e.g., whether the reason for
termination is real and genuine or whether appropriate payments have
been made to the employee), to determine whether the termination is
fair or not. Should the court find that the termination is unfair, it may
order the employer to either pay compensation to the employee or reemploy the employee. The amount of compensation is separate and
in addition to any statutory payments that the employer has already
paid to the employee, and its amount is purely at the court’s discretion
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taking into account the employee’s length of service, employee’s age,
hardship suffered (or which will be suffered) by the employee as a
result of termination and reason for termination.
In addition, the termination of employment of an employee who is a
member of an employee committee, in violation of the LRA, would
result in criminal liabilities for the employer, which may consist of a
fine not exceeding THB 1,000 and/or imprisonment for a term not
exceeding one month.
Where there is “unfair conduct,” a terminated employee can file a
claim with the Labor Relations Committee (LRC), which has authority
to order the employer to cease such unfair conduct. Violation of an
LRC order would result in criminal liabilities for the employer, which
may consist of a fine not exceeding THB 10,000 and/or imprisonment
for a term not exceeding six months.

12. Waiving claims
To avoid exposure to a claim of unfair termination by an employee,
particularly in the case where there is no statutory or justifiable reason
for termination, it is not uncommon for an employer to offer the
employee a lump-sum payment that may represent or exceed the
severance pay, payment in lieu of notice of termination and payment
in lieu of unused annual holiday. In return for such payment, the
employee should be required to sign a letter of resignation and
release whereby the employee waives his or her rights to claim any
further damages against the employer as a result of his or her
resignation.
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1.

General overview

The Labor Code permits termination of employment agreements on
two grounds: “valid reasons” and “justified reasons.” Under Turkish
law, termination of employees for performance qualifies as a valid
reason to terminate the employment. Termination for disciplinary
reasons, however, may qualify both as a valid reason and as a just
cause depending on how grave the employee’s behavior is.

2.

By the employer

Valid reasons
Valid reasons for an employer to terminate an employee are: (i)
incapacity of the employee or abnormal behavior (such as
misbehavior, damaging the employer’s assets, insufficient loyalty to
the employer, coming to work late or misleading the employer); and
(ii) business necessities (such as redundancy or economic,
technological, structural or reorganizational issues) of the enterprise,
the business or the work itself.
Business reasons are primarily economic, which objectively justify the
dismissal of an employee. These reasons are economic difficulties
such as portfolio loss, decrease in the volume of work, reorganization,
economic crises, redundancy as a result of technological
developments or reorganization.
Termination for valid reasons must be the “last resort” for an employer
to dismiss an employee; that is to say, before dismissing an
employee, the employer must have considered less drastic measures
and possibilities to avoid termination, e.g., to transfer the employee to
another suitable position with his/her written consent within six
business days in line with the procedure of changes in working
conditions, if necessary, or to send the employee on unpaid leave for
a period of time or provide training for another position.
Save where otherwise indicated, law and practice in this chapter are stated as at April 2018.
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Termination for valid reasons must be on objective terms and must
not be preferred merely to reduce business costs. In termination for
valid reasons, the employer is obligated to pay notice and severance
compensation to the dismissed employee plus all accrued contractual
entitlements. As stated above, this payment obligation — except for
notice compensation — also applies to all paragraphs of Article 25 of
the Labor Code, apart from Article 25/II.
Performance-related terminations require specific attention. In this
kind of termination, the employer must be able to prove, among other
things: (i) the employee was not capable of performing the role; (ii) all
necessary support and training was provided to him/her; (iii) the
employee’s business targets were reasonable; (iv) performance
reviews were conducted with the employee’s participation; (v) the
employee was warned of his/her poor performance and given
additional, reasonable time to improve but the employee failed to
improve his/her performance despite all these measures. If the
employer cannot prove the above process with documents, then it is
likely that the labor court will order reinstatement.
If the below conditions are satisfied at the time of termination, the
employer must rely on one of the valid reasons:
•

the number of employees in the workplace is 30 or more

•

the employment agreement is of an indefinite term

•

the employee has at least six months of service

•

the employee is an ordinary employee, i.e., not an “employer’s
representative” or his/her assistant authorized to manage the
entire enterprise, or an “employer’s representative” managing
the entire workplace who is also authorized to recruit and
terminate employees

While terminating for a valid reason, the employer must allow the
employee to use his/her statutory or contractual notice period (or must
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pay his/her notice compensation) and must pay severance
compensation (if the employee has worked for more than one year).
Justified reasons
Article 25 of the Labor Code provides the justified reasons for
terminating an employee’s employment. The reasons are divided into
four categories: (i) health reasons; (ii) employee’s behavior being
contrary to the rules of ethics and goodwill and similar cases; (iii) force
majeure; and (iv) employee’s absence due to detention or arrest.
To terminate for an employee or employer’s behavior, the termination
must be made within six business days of discovering the offending
behavior and the wrongdoer. Where an investigation is necessary to
collect more information, the incident must be referred to the
investigation committee within six business days of discovery. The
justified termination must then be within six business days of obtaining
the result of the investigation. In any case, neither an employer nor an
employee can terminate the employment agreement on the basis of
the other’s behavior being contrary to the rules of ethics and goodwill
if this behavior has occurred more than one year ago. If, however, an
employee has obtained monetary advantage as a result of the
behavior, e.g., fraud or corruption, the one-year limitation will not
apply.
In both kinds of termination (i.e., in both termination for valid reasons
and termination for justified reasons), the terminating party is bound
by the reason used in termination; that is to say, the reason relied
upon for termination cannot be amended later, e.g., in litigation.

3.

By the employee

Article 24 of the Labor Code sets out an employee’s reasons for
terminating employment for justified reasons. The reasons are divided
into three categories: (i) health reasons; (ii) employer’s behavior being
contrary to the rules of ethics and goodwill and similar cases; and (iii)
force majeure. See further at 2.
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4.

Employee entitlements on termination

In both cases of termination, i.e., even if the employer terminates the
employment based on a valid reason or a just cause, the employer will
need to pay the employee the below items:
•

accrued salary as of the termination date

•

accrued bonuses/commissions, if any, as of the termination date

•

accrued untaken annual leave pay, if any, as of the termination
date

•

accrued overtime/exceeding time pay

•

accrued pay for work on national and public holidays, weekly
holidays, if any

•

all other contractual entitlements of the employee

In addition, one must differentiate between termination for a valid
reason and termination for a just cause for the other payment items to
be provided to the employee.
If an employee has been terminated for a reason other than the
employee’s behavior being contrary to the rules of ethics and goodwill
and similar cases, which is one of the “just causes,” and has had more
than one year of service with the employer, the employee is, in
principle, entitled to receive statutory seniority compensation.
The maximum amount of statutory seniority compensation payable is
announced regularly by the Turkish Ministry of Labor and Social
Security (“Ministry”). For the first half of 2018, seniority compensation
is capped at TRY 5,001.76. In cases where the monthly salary of the
employee is higher than this figure, the seniority compensation to be
paid to the employee cannot exceed this cap.
Statutory seniority compensation payable to an employee is
calculated by multiplying the number of years of service by the latest
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monthly gross salary, i.e., not the net amount of salary but including
all additional benefits provided to the employee to his/her gross salary
(giydirilmiş brüt ücret).

5.

Notice periods

Notice periods depend on the terminated employee’s length of
service:
•

two weeks for up to six months of service

•

four weeks for six months to one and a half years of service

•

six weeks for one and a half years to three years of service

•

eight weeks for more than three years of service

If either party does not provide the required notice, the terminating
party must pay notice compensation to the other party. This
compensation is calculated by multiplying the employee’s daily gross
wage, including the daily values of all social benefits, by the number of
days of the required notice period.

6.

Terminations without notice

In justified dismissals relying on Article 25/II of the Labor Code (i.e.,
employee behavior being contrary to the rules of ethics and goodwill
and similar cases), the employer does not need to pay notice and
severance compensation to the dismissed employee, and the
employment relationship is terminated immediately. Likewise, in case
of an employee terminating employment for justified reasons under
Article 24/II of the Labor Code (i.e., employer behavior being contrary
to the rules of ethics and goodwill and similar cases), the employee is
not obligated to pay notice compensation to the employer due to the
immediate termination.
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7.

Form and content of notice termination

Before terminating an employee for valid reason based on poor
performance or misbehavior, employers should obtain the employee’s
written defense. In addition, employers must always terminate the
employee in writing and state the reason for termination clearly in the
termination notice.
If the employee refrains from obtaining the notices, employers must
have the notice signed by two witnesses and send it to the employee’s
residence through notary.

8.

Protected employees

Pregnant women
Pregnancy discrimination is prohibited. Except for biological reasons
or reasons related to the nature of the job, the employer must not
discriminate, either directly or indirectly, against an employee in the
conclusion, conditions, execution and termination of her employment
contract due to the employee’s pregnancy.
In addition to the above, if a parent requests part-time work after
completing a maternity leave period, this cannot be used as valid
reason for termination by the employer.
Parental leave
If an employee makes a request to the employer to transfer them to
part-time work after completing maternity leave, and before the
beginning of the month after the child reaches the mandatory primary
school age, the request must be met and this cannot be used as a
reason for termination by their employer. Article 5 of the Labor Code
does not specify “marital status” or “requesting parental leave” as an
element to consider in the obligation of equal treatment. However, the
provision refers to “similar reasons,” which might include marital status
and requesting parental leave. In addition, the Law on Turkish
Institution of Human Rights and Equality clearly prohibits
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discrimination based on marital status. Therefore, discrimination
based on marital status or merely because the employee requested
parental leave, might be prohibited by the courts depending on the
specific conditions.
Disabled employees
Discrimination based on an employee’s disability is prohibited under
Article 5 of the Labor Code. In addition, Article 3 of the Law on Turkish
Institution of Human Rights and Equality prohibits discrimination
based on individual’s health conditions.
According to Article 30 of the Labor Code, in the private sector, 3% of
the employees must be disabled employees if the employer has more
than fifty employees.
Moreover, the Law No. 5378 on Disabled Persons provides prohibition
on handicap and disability discrimination. Article 14 of this law states
that no discriminative treatment based on disability is permissible in
case of any matter related to their employment including application
for employment, working conditions and periods, career improvement
and occupational health and safety conditions.

9.

Mandatory severance

Article 25 of the Labor Code regulates the cases under which the
employer is entitled to terminate employment for just cause. These
cases are not exhaustive; they are rather listed as examples under the
Labor Code. The cases are divided into four categories: (i) health
reasons; (ii) employee behavior being contrary to the rules of ethics
and goodwill and similar cases; (iii) force majeure; and (iv) employee’s
absence due to detention or arrest.
Termination for disciplinary reasons may fall under category (ii). Below
is a list of the relevant termination cases under Article 25:
•

if, when the employment contract was concluded, the employee
misled the employer by falsely claiming to possess qualifications
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or to satisfy conditions required by one the essential features of
the employment contract or by giving false information or making
false statements
•

if the employee says anything or acts in a way that constitutes
an offense against the honor and dignity of the employer or a
member of the employer’s family, or makes denouncements or
attributes groundless accusations against the employer that
offend the employer’s honor and dignity

•

if the employee sexually harasses another employee of the
employer

•

if the employee assaults the employer, a member of the
employer’s family or a fellow employee, or if the employee
comes to work drunk or under the influence of drugs, or
consumes alcohol/drugs at the workplace

•

if the employee acts dishonestly and/or is disloyal to the
employer, such as a breach of trust, theft or disclosure of the
employer’s trade secrets

•

if the employee commits a crime at the workplace that is
punishable with imprisonment of seven days or more and that
cannot be postponed

•

if, without the employer’s permission or a just reason, the
employee is absent from work for two consecutive business
days, or twice in one month on the business day following a
holiday or on three business days in a month

•

if the employee insists on not performing his/her duties despite
being warned

•

if, either willfully or through gross negligence, the employee
endangers the safety of the work or damages or loses the
machines, equipment or other property or materials of the
workplace or those that do not belong to the workplace but are
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in possession in a way that the damage/loss cannot be offset by
his/her 30 days’ salary
To terminate for an employee’s (or employer’s) behavior for just
cause, the termination must be made within six business days of
discovering the offending behavior and the wrongdoer. Where an
investigation is necessary to collect more information, the incident
must be referred to the investigation committee within six business
days of discovering the offending behavior and the wrongdoer. The
just termination must then be done within six business days starting
from the date on which the individual or corporate body, which is
authorized to terminate employees in the employing entity, is informed
of the result of the investigation.
Unlike in termination for valid reasons, written notice of termination for
just cause is a matter of proof, not validity. It is therefore not subject to
any form. For purposes of proof, however, it is advisable that a clear
written notice be given.
Termination of a union representative and union managers is an
exception to this rule. In principle, union representatives and union
managers can be terminated only if there is a just cause for
termination and the employer must give them a written termination
notice that clearly states the reasons for termination.
In a termination, the terminating party is bound by the reason used in
the termination. That is to say, the reason relied upon during
termination cannot later be amended, e.g., in litigation.

10. Collective redundancy situations
Thresholds
Under the Labor Code, collective dismissal occurs upon dismissal of:
•

at least 10 employees where the number of employees is
between 20 and 100
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•

at least 10% of employees where the number of employees is
between 101 and 300

•

at least 30 employees where the number of employees is 301 or
more, on the same date or different days and within one month
by observing the statutory notice periods for each employee

Procedure and information and consultation requirements
Where an employer wishes to proceed with collective dismissal of
employees due to economic, technical, organizational or similar
reasons due to the requirements of the enterprise, workplace or
business, the employer must give a dismissal notice of any collective
redundancies in writing to:
•

the union representative in the workplace

•

the Regional Directorate of Labor and the Turkish Employment
Institution (“Regional Directorate”)

a minimum of 30 days prior to the collective dismissal. The dismissal
notice becomes effective after a 30-day period following notification to
the Regional Directorate. This notice must include information on the
reason for the dismissal, the number and groups of employees to be
dismissed and the timeframe during which the dismissals will take
place.
After notification, the employer and union representative in the
workplace must meet to discuss the planned dismissals for the
purpose of preventing collective dismissal, reducing the number of
employees to be dismissed and minimizing the negative
consequences of collective dismissal on employees. The meeting,
however, is only consultative. The parties must prepare and sign the
meeting minutes at the end of the meeting.
Following the meeting, each individual employee to be dismissed
must be given a written dismissal notice, which clearly and sufficiently
sets out the reason for his/her dismissal. In the event the workplace is
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completely closed down and its activities are terminated definitely and
permanently, the employer is obligated to notify the relevant Regional
Directorate 30 days in advance. At the same time, it must make an
announcement at the workplace with 30 days’ prior notice.
Failure to comply with the collective dismissal procedure can also
invalidate the termination of the employees. This is important if the
employees, who are dismissed without observing this procedure,
demand their reinstatement.
If the employer intends to employ employees again for work of the
same nature within six months of the collective dismissal process
being finalized, then it must offer the positions to the previous
employees with the relevant qualifications. If the previous employees
accept the job, the employer must re-employ them.

11. Claims, compensation and remedies
Severance compensation
If an employee has been dismissed for a reason other than the
employee’s behavior being contrary to the rules of ethics and goodwill
and similar cases, which is a “justified reason,” and has had more
than a year of service, the employer is, in principle, entitled to receive
severance compensation.
In cases where the dismissed employee’s monthly wage is higher
than this figure, the severance compensation to be paid to that
employee cannot exceed this cap. Severance compensation payable
to an employee is calculated by multiplying the number of years of
employment by the latest monthly gross wage, i.e., not the net amount
of wage but including amounts such as taxes, social security
premiums and union dues.
Discrimination compensation
If a court determines that the employer violated this prohibition, it can
award the employee discrimination compensation of up to four times
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the employee’s monthly wage and the benefits denied to the
employee as a result of the discrimination. For discrimination
compensation claims, the burden of proof is on the employee, not the
employer, to establish that the employee was dismissed due to the
employer’s discrimination.
Union compensation (Sendikal Tazminat)
Article 25 of the Code on Trade Unions and Collective Agreements
(No. 6356) provides that “employers shall not treat employees who
are members of a union and those who are not or who are members
of different unions differently, with regard to the work conditions and
dismissals.” The Code also states that employers cannot treat
differently or dismiss employees due to the employees’ becoming
members of unions or participating in union or employee
confederations’ activities outside working hours or within working
hours but with the permission of their employers. In the event of a
violation, the employer may be ordered to pay union compensation to
the employee of not less than one year’s wage.
Under the Labor Code, the onus of proving that a dismissal was legal
is on the employer unless and until the dismissed employee contends
that the reason for dismissal was different than what the employer had
claimed. For union compensation (and discrimination compensation,
as relevant) claims, however, the burden of proof is on the employee,
not the employer, to establish that the employee was dismissed due to
union-related activities. For example, if the majority of dismissed
personnel were members of a union and none of the personnel
replacing them are union members, this could be used by an
employee to prove union compensation claims.
Compensation for unjustified dismissals (Haksız Fesih Tazminatı)
The Code of Obligations has introduced this new type of
compensation where an employer has relied on a justified reason to
terminate an employee but the dismissal is then found to be
unjustified. In this case, the court may order the employer to pay
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compensation of up to six months of the employee’s wage taking into
account the surrounding circumstances.
The Supreme Court of Appeals has yet to interpret this new type of
compensation, to understand whether or not it applies to employment
relationships only under the Labor Code and not under the Code of
Obligations, and under which conditions it will be imposed on
employers.
The Supreme Court of Appeals must also determine whether an
employee who has the right to file an action for reinstatement can
demand this type of compensation. Scholars believe employees who
are covered by the Labor Code should not benefit from this
compensation type as the Labor Code already introduces other
compensation types for them, such as “bad faith compensation.”
Bad faith compensation (Kötü Niyet Tazminatı)
Bad faith compensation is intended to prevent an employer from
abusing the right to dismiss employees. A wrongfully dismissed
employee is entitled to bad faith compensation if he/she can prove the
employer acted in bad faith in the employee’s dismissal. The
employer, as a party to the employment agreement, is expected to act
in good faith. A typical example of “bad faith” occurs where an
employer dismisses an employee for testifying in court in favor of
another employee who has sued the employer. Bad faith
compensation can be awarded to ordinary employees or employers’
representatives who do not have the right to file a reinstatement
lawsuit. The amount of the bad faith compensation is equal to three
times the employee’s notice compensation.
Reinstatement
If an employee meets the objective criteria below, the employee will
have the right to file an action for reinstatement:
•

The number of employees in the workplace must be 30 or more
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•

The employment agreement must be for indefinite-term

•

The employee must have at least six months of service with the
employer

•

The employee must be an ordinary employee, i.e., not an
“employer’s representative” authorized to manage the entire
enterprise or his/her assistant (işveren vekili veya yardımcısı), or
an “employer’s representative” managing the entire workplace
who is also authorized to recruit and terminate employees

In reinstatement lawsuits, the onus of proof to prove that there was a
just cause or a valid reason for the termination will be on the
employer. The employer must therefore, before terminating an
employee, make sure that it has the relevant documentation to justify
the termination at court. It should be noted that Turkish labor courts
value hard copy, Turkish documentation, and are extremely proemployee.
In a reinstatement action, the labor courts first look at whether there
are justified reasons and whether a justified reason has been relied
upon for the dismissal. If the dismissal was not for a justified reason or
the procedural needs of a justified dismissal have not been satisfied,
then the labor court will examine whether the reason for dismissal can
constitute a valid reason for termination.
If the employee wins the reinstatement lawsuit, the employer will have
to reinstate the dismissed employee and will be sentenced to pay nonemployment compensation, which consists of four months’ gross
wage of the employee including social benefits. If the employer does
not reinstate the employee, then the employer will also need to pay
non-reinstatement compensation of four to eight months’ bare gross
wage of the employee, i.e., excluding the social benefits but including
social security premiums and taxes, in addition to the nonemployment compensation. The employer will not need to pay the
non-reinstatement compensation if it reinstates the employee who has
won the reinstatement action.
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12. Waiving claims
An employee can agree to waive statutory and contractual rights to
potential employment claims. The Labor Code does not provide any
necessary requirements for a valid waiver. The Code of Obligations
provides a minimum 30-day waiting period before a valid release can
be obtained from an employee.
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Ukraine
1.

General overview

The procedure for terminating an employment agreement (or contract)
is governed by the Labor Code. Most often, employment is terminated
due to mutual consent of the parties, by the employer, or by the
employee.

2.

By the employer

An employer may terminate an employment agreement (or contract)
before its expiration only in a limited number of cases, including:
•

staff redundancy

•

the employee’s continued failure to fulfill his/her job duties

•

the employee having insufficient qualifications

•

the employee’s deteriorating health condition

•

the employee’s unjustified absence from the workplace for more
than three consecutive hours during one working day, etc.

In contrast, an employment contract (as opposed to an employment
agreement) may also be terminated for any grounds specified in the
employment contract.

Save where otherwise indicated, law and practice in this chapter are stated as at June 2018.
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In addition, Ukrainian law prohibits the employer from dismissing
pregnant women, women who have children under three years old (or,
in special circumstances supported by medical evidence, under six
years old), and single mothers who have children with a disability or
children under 14 years old. However, this rule does not apply in the
event of the company’s dissolution, or if a woman was on a fixed-term
employment agreement that expired. However, in these two cases,
the employer is obliged to find alternative employment for such
women. The same rights apply to fathers who bring up children
without the mother (including cases when the mother is on medical
treatment for a long period of time), guardians (custodians), one of the
foster (or tutor) parents, as well as women who are on maternity
leave.
Moreover, the dismissal of an employee who is a trade union member
requires, in certain circumstances, the prior consent of his/her trade
union.
Additionally, there may be also additional grounds for terminating
particular categories of employees (e.g., those occupying executive
positions, a position connected with educational functions, employees
involved in the handling of money, etc.).

3.

By the employee

An employment agreement (or contact) may be also terminated by the
employee. In such cases, the employee must present a resignation
letter to the employer at least 14 days before the targeted termination
date, unless there are certain circumstances not allowing him/her to
work 14 days before termination (e.g., pregnancy, reaching retirement
age, transfer of the employee’s husband/wife to a position in another
city, etc.). If this is the case, the employer must terminate the
employment within the period of time specified by the employee.
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4.

Employee entitlements on termination

The employer must pay compensation for any unused vacation, any
other compensation payments which may be due to the employee
under the applicable Ukrainian legislation on the termination date, and
the employee’s salary accrued until the termination date. All such
payments must be paid by the employer in full no later than on the day
of termination (the last working day of the employee). What is more, in
a limited number of cases, in addition to the employment-related
payments mentioned above, the employer will have to pay a
severance payment. See further at 9.

5.

Notice periods

Generally, notice is only required in the case of termination on the
ground of redundancy (including dissolution of the company,
reorganization, bankruptcy or merger or other restructuring). The
notice period is at least two months. However, if a CBA exists, it can
provide for a longer notice period.

6.

Terminations without notice

All terminations at the initiative of the employer, except as described
in 5 and in the case of failure to pass the probation period, are to be
done without a notice period.

7.

Form and content of notice termination

The law does not provide for a special form or content of the notice of
termination. In general, a notice should be in writing and it should
specify the full name of the employee, his/her position at the
company, the termination ground and the termination date. If there are
any vacant positions available for the terminated employee, such
position can also be indicated in the notice. The notice becomes
effective once it is delivered to and signed by the relevant employee. If
the employee refuses to sign it, the witness act should be signed.
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8.

Protected employees

Pregnant women
Ukrainian law prohibits the dismissal (initiated by the employer) of
pregnant women, women who have children under the age of three
years old (or, in special circumstances supported by medical
evidence, below the age of six years old), and single mothers who
have children below the age of 14 years of old or children with a
disability. However, this rule does not apply in the event of dissolution
of a company, or if the woman was on a fixed-term employment
agreement which expired. However, in these two cases, the employer
is obliged to find alternative employment for such women.
The same guarantees apply with regard to fathers that bring up
children without a mother (including cases when the mother is on
medical treatment for a long period of time), guardians (custodians),
one of the foster (or tutor) parents of such children, and women that
are on maternity leave.
Parental leave
After childbirth, employees (both fathers and mothers) can take
unpaid parental leave until the child reaches three years old. Such
leave can be also used by the grandparents of the child or other
relatives who actually look after the child. Such relatives can take
portions of the leave in turn, one at a time. For example, the mother
can take it until the child is one year old; the father for the next couple
of months; one of the grandparents for the next several months, and
so on, until the child’s third birthday. During parental leave, the
employees’ employment contract cannot be terminated and they can
request to work in a part-time arrangement or to work remotely.
Disabled employees
An employer may terminate a person with a disability. However,
employers should always remember that discrimination against such
persons is forbidden by law. In addition, in certain cases, some
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categories of employees with a disability (i.e., disabled war veterans)
will have a preferential right to keep their job in the case of
redundancy.
Works council members
A prior consent of the company’s trade union is required to terminate
an employee who is a member of the trade union on certain
termination grounds (e.g., redundancy, except for dissolution of the
company; employee’s insufficient qualification or a deteriorating health
condition; employee’s continued failure to fulfill his/her job duties,
etc.).
The employees elected to the company’s branch of a trade union may
not be terminated at the initiative of the employer within one year after
the end of the term for which the relevant member was elected,
except in certain cases (e.g., liquidation of the company; employee’s
insufficient qualification or a deteriorating health condition, etc.).
Other cases
A company must submit a written application to the National Agency
on Corruption Prevention to terminate an employment agreement with
the employee appointed as the “person responsible for implementing
the anti-corruption program” (“Authorized Person”). There is no
established form for such application, however, it should provide
certain information about the Authorized Person (i.e., the full name of
the Authorized Person; the date of the appointment of the Authorized
Person for the position; the length of service in his/her degree field,
etc.); and the termination ground, supplemented with the reasoning for
the termination.

9.

Mandatory severance

The amount of mandatory severance depends on the termination
ground and may be equal to one, three or six average monthly
salaries of the terminated employee. For instance, the employer must
make a severance payment in the amount of at least one average
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monthly salary to each employee terminated due to redundancy
(including in cases of liquidation, reorganization, bankruptcy, merger
or restructuring), unless a higher severance payment (i.e., up to three
average monthly salaries) is provided for by law for certain categories
of employees. Higher amounts of the mandatory severance may be
established in the CBA and/or the company’s internal policies.

10. Collective redundancy situations
Thresholds
Terminations are considered to be a mass (or collective) redundancy
in the following cases:
•

the company employs from 20 to 100 employees — if the total
number of the employees being dismissed at once or within one
month is 10 or more

•

the company employs from 101 to 300 employees — if the total
number of the employees being dismissed at once or within one
month is 10% or more of the company’s staff, regardless of the
total number of employees

•

if the company dismisses 20% or more of its staff over the
course of three months

If the termination is a mass redundancy, the company must give due
notice to the local employment center on the anticipated redundancies
at least two months before the targeted termination date. Such notice
must list the professions, the number of employees to be made
redundant and the date of the expected redundancies. If an employer
fails to give such notice, it is subject to a fine equal to four times the
minimum monthly salary established by law on the day when the
relevant violation occurred (it is currently equal to UAH 14,892, or
USD 568).
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Procedure and information and consultation requirements
Redundancy should be substantiated by changes in the organization
of the business and work of the employer and its staff (except in the
case of dissolution, when such justification is not required). The
employer should be able to demonstrate why reducing headcount is
justified. Redundancy cannot be based exclusively on economic
reasons such as cost reduction. There also needs to be a genuine
redundancy situation — i.e., the dismissed employees’ roles should
not be replaced. Further, redundancy should not be used as a way to
cull and terminate poor performers.
To proceed with redundancy the following steps should be taken by
the employer:
•

Select the employees to be made redundant in accordance with
the applicable selection rules (including the preferential rights to
remain employed indicated in the Labor Code). Ensure that the
information available on employees is up to date, as the
selection criteria applied is essential.

•

Ensure no comparable or suitable alternative job is available for
the employees to be made redundant. If there are any available
vacancies, the employer is obliged to offer them to the
employees who are at risk of redundancy. If the company is
unionized (which is rare except in very large companies), the
employer must comply with any consultation requirements under
the applicable CBA.

•

Issue a redundancy order at least two months prior to the target
staff termination date. The redundancy order should list any
employees who are to be made redundant. In addition, it must
comply with certain formalities.

•

Notify the local employment center of the upcoming redundancy,
if redundancy is mass (or collective).
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•

Meet with the employees individually to give them a written
individual redundancy notice and obtain acknowledgement of
their receipt of this notice. If an employee refuses to sign the
redundancy notice after having read it, the witness act is used.

•

Issue a termination order(s) after expiry of the two-month period
following the delivery date of the redundancy notice to the
relevant employee. If a particular employee is on vacation or on
sick leave on the date on which the termination order is issued,
his/her name cannot be included in the termination order, except
if the employer is dissolved.

•

Pay all amounts due to the employee (i.e., salary, compensation
for all accrued and unused holidays, allowances, bonuses, other
compensations, etc.) no later than on the termination date,
including severance compensation (i.e., at least one average
monthly salary of the relevant employee).

•

Properly fill in the employee’s labor book and return it to the
terminated employee against his/her signed receipt on the date
of termination together with a duly certified copy of the
termination order.

Additionally, the management of the company undergoing a
reorganization is under an obligation to conduct negotiations with the
trade unions at least three months before the targeted termination
date, with a view to minimizing potential redundancies and the
deterioration of labor conditions.

11. Claims, compensation and remedies
If the employer fails to comply with a strict redundancy procedure
(e.g., where there is a lack of good cause, lack of proper selection,
failure to offer available vacancies, failure to provide notice or to follow
the correct procedure, failure to pay amounts due by the termination
date, failure to return the labor book, etc.), the terminated employee
may challenge such termination in court. In such cases, the court may
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order the employer to reinstate the employee and to pay the
employee’s average salary for the entire period of the delay in
payment.

12. Waiving claims
Waivers of rights (or claims) are not enforceable under Ukrainian law.
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1.

General overview

The main ways that an employment relationship can end in the UK
are: (i) termination by the employer; (ii) resignation by an employee;
(iii) termination by mutual agreement between the employer and
employee; or (iv) expiry of a fixed-term contract.
The two main restrictions on an employer when terminating
employment are: (i) the unfair dismissal legislation; and (ii) the rights
that the employee has under his or her contract of employment.

2.

By the employer

UK unfair dismissal legislation provides that an employer can only
lawfully dismiss an employee if: (i) it has a “fair” reason to dismiss;
and (ii) it follows a fair and reasonable procedure. It is worth noting
that for these purposes the expiry of a fixed-term contract is treated as
a dismissal.
Generally, an employee is only protected by the unfair dismissal
legislation after two years’ service. However, if an employee is
dismissed for certain specified reasons, the service requirement does
not usually apply. For example, if an employee is dismissed for a
reason connected to pregnancy or childbirth, health and safety,
whistleblowing, trade union membership/activities or status as a parttime worker or fixed-term employee, the dismissal will be
automatically unfair irrespective of the employee’s length of service.
In addition, if the dismissal is discriminatory, the employee may be
able to bring a discrimination claim. No qualifying period of service is
required to bring a discrimination claim.

Save where otherwise indicated, law and practice in this chapter are stated as at May 2018.
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The following five reasons are treated as “fair” reasons under the
legislation:
•

redundancy (where an employer reduces the number of
employees in a particular role and/or at a particular site)

•

misconduct

•

capability (i.e., performance or ill health issues)

•

where continued employment would breach a legal duty (such
as allowing a disqualified driver to continue to drive)

•

“some other substantial reason,” which acts as a catch-all
category although, in practice, is narrowly interpreted by
Employment Tribunals

Once an employer has established a fair reason, it must follow a fair
and reasonable dismissal procedure. The procedure that must be
followed differs depending on the specific reason for the dismissal but
should generally follow the basic principles of fairness set out in the
Advisory, Conciliation and Arbitration Service Code of Practice on
Disciplinary and Grievance Procedures (“ACAS Code”). This includes
giving advance written notice of the proposed dismissal and providing
relevant information; holding a hearing where the employee can make
representations (at which the employee has the right to be
accompanied by a trade union representative or work colleague); and
offering the employee a right to appeal. The terms of the ACAS Code
technically only apply to dismissals for misconduct or poor
performance and not to redundancies, ill health dismissals or the nonrenewal of fixed-term contracts on their expiry, but its broad themes of
fairness are equally applicable to all dismissals.
It is worth noting that there are special rules that apply to dismissals
that are connected with the transfer of a business or undertaking.
Once the employer has completed the appropriate procedural steps
and satisfied itself that it is fair to dismiss, it must consider what rights
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the employee has under his or her contract of employment. For
example, the employee may benefit from contractual notice provisions
that are longer than the statutory minimum notice periods or the
employer may have to follow steps to dismiss an employee set out in
a contractual disciplinary procedure. However, for private sector
employees in the UK, a disciplinary procedure will generally be
expressed to be non-contractual to avoid creating such contractual
rights.
For the remedies for unfair dismissal, see 11.

3.

By the employee

An employee can resign from employment by giving their employer
the required amount of statutory or contractual (if longer) notice
contained in his or her contract of employment. Failing to do so is a
breach of contract, although an employer can waive its right to receive
due notice of termination, i.e., accept a shorter, or indeed, no period of
notice.
An employee can resign immediately where he or she can show that
they were entitled to do so by virtue of the employer having committed
a serious breach of contract, for example, if the employer suddenly
demotes the employee for no reason; or forces unreasonable working
changes on to the employee, such as requiring the employee to work
night shifts when his or her contract of employment is only for day
work. In these types of situation, the employee is entitled to treat him
or herself as having been dismissed, which is called a “constructive
dismissal.” The same qualifying periods of service for unfair dismissal
apply to a constructive dismissal — see 1 — and the remedies for
unfair dismissal are the same as for constructive dismissal — see 11.
The employer’s breach of contract may be one serious incident or a
series of incidents that are serious when taken together.
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4.

Employee entitlements on termination

On termination, an employee is entitled to receive:
•

his or her statutory or contractual (if longer) notice period or a
payment in lieu of this period

•

payment in lieu of any accrued but unused holiday entitlement

•

where there is a redundancy situation and the employee has
more than two years’ service, a statutory redundancy payment
— see 9

An employee may also receive an ex-gratia payment where, for
example, this is being offered to settle potential employment claims.

5.

Notice periods

With the exception of gross misconduct, gross negligence or other
serious breaches of contract by the employee which would entitle the
employer to summarily dismiss without notice, all other dismissals
require the employer to give due notice. The required notice period is
usually specified in the employment contract, although is subject to
the statutory minimum periods. Any contractual notice period must be
equal to, or more generous than, the statutory minimum or it will not
be enforceable. The statutory minimum notice period is one week if
the employee has been employed for at least one month but less than
two years, and thereafter one week per complete year of service up to
a maximum of 12 weeks’ notice after 12 years of service. Where an
employment contract does not specify a notice period, then
“reasonable notice” will be implied into the contract. This is dependent
on various factors, such as normal notice for the particular company,
similar industries, seniority, length of service of the employee, etc.,
and is always subject, in any event, to the statutory minimum periods
set out above.
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6.

Terminations without notice

Save for those situations outlined at 5 where an employer is entitled to
summarily dismiss an employee without any notice, when an
employee’s contract of employment has been terminated without due
notice, or before the expiry of a fixed term, the employee will have a
claim for damages for “wrongful dismissal.” This claim is normally
made in the common law courts, but may be brought in the
Employment Tribunal if it is for less than GBP 25,000. The only
defenses available to employers are either that:
•

due notice of termination has, in fact, been given, which will be a
question of evidence

•

the employer is entitled to dismiss the employee summarily
(without notice), for example, for gross misconduct (examples of
gross misconduct offenses are normally contained in the
company’s disciplinary policy)

Where an employee is successful in a wrongful dismissal claim,
he/she is entitled to damages based on the net value of his/her
remuneration and benefits which he/she would have enjoyed had
he/she been paid throughout his/her full notice period. However,
employees have a common law duty to “mitigate their loss,” which
means taking reasonable steps to look for other suitable work.
Where an employee is successful in finding other work during the
period which would have represented his/her notice period (or the
unexpired portion of the fixed-term contract), he/she must give credit
to his/her former employer for any earnings he/she receives during
that period. If he/she fails to take reasonable steps to mitigate his/her
loss, a court may limit the damages accordingly.

7.

Form and content of notice termination

There are no particular rules about the form that notice to terminate
the employment contract must take and it may be given orally or in
writing. However, the contract may specify the form the notice must
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take (for example, it often specifies that notice must be given in
writing). To avoid any ambiguity about whether notice has actually
been received by the employee, many employers choose to either
hand a termination letter to the employee in person or to specify in the
employment contract that it will be deemed to have been received a
certain amount of time after it is has been posted.
The notice period starts to run from the day after the notice of
termination is given to the employee.
Employees who commenced employment on or after 6 April 2012 and
have at least two years’ continuous service with the same or an
associated employer are entitled to require their employers to give
them written reasons for dismissal. Written reasons have to be
delivered within 14 days of the employee’s request. The reasons must
be both sufficiently adequate and accurate. Failure to comply with this
requirement renders the employer liable to pay compensation of up to
two weeks’ pay (gross).

8.

Protected employees

Employers are not prohibited from dismissing any specific types of
employees.
However, the dismissal (or selection for redundancy) of employees on
certain prescribed grounds is deemed automatically unfair and
employees do not usually need a qualifying period of employment to
bring a claim. These include dismissals for:
•

pregnancy or childbirth

•

whistleblowing

•

asserting a statutory right

•

rights under the Working Time Regulations

•

a health and safety reason
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•

carrying out the functions of an employee representative

•

trade union membership or non-membership, or participation in
trade union activities

In addition, if the dismissal or selection for redundancy of an
employee is based on a protected characteristic (i.e., sex, marital and
civil partnership status, pregnancy or maternity, gender reassignment,
race, sexual orientation, disability, religion or belief or age), he or she
may have a discrimination claim.
No qualifying period of service is required to bring a discrimination
claim.

9.

Mandatory severance

UK law only provides for mandatory severance for redundancy
dismissals.
To be entitled to statutory redundancy pay, employees must be
continuously employed for a period of two years ending with the
relevant date. Normally, the “relevant date” will be the date on which
the employment terminates, except where the employment has been
terminated without due notice, in which case the employee is entitled
to add on his/her statutory minimum notice entitlement to determine
whether he or she meets the two-year entitlement threshold.
The amount of the payment is calculated on a sliding scale based on
the employee’s age, length of continuous service and salary and is a
multiple of the employee’s gross weekly pay for each complete year of
service, as follows:
•

half a week’s pay for each year of service when the employee
was aged 22 and under

•

one week’s pay for each year of service when the employee was
age over 22 but under the age of 41
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•

one and a half week’s pay for each year of service when the
employee was aged 41 and above

Only a maximum of 20 years’ service is taken into account. A “week’s
pay” for this purpose is currently capped at GBP 508 per week
(reviewed on 6 April each year). A week’s pay is based on average
wages without deduction of tax, not taking into account overtime,
unless the employer is contractually bound to provide and the
employee is contractually bound to work such overtime. This statutory
cap changes each year to reflect indexation.
The current maximum statutory redundancy payment is GBP 15,240.
An employer will also have an obligation to make an enhanced
redundancy payment if the employee has a contractual right to such a
payment. Such rights can derive from written terms and
conditions/policies or verbal agreement, or because the courts imply a
contractual right from the employer’s previous custom and practice.

10. Collective redundancy situations
If an employer proposes to dismiss 20 or more employees at one
establishment within a period of 90 days for reasons which are not
connected with the employees personally (e.g., because of a plant
closure), the employer has an additional duty to inform and consult
with employee representatives. These collective consultation
obligations do not apply, however, where fixed-term employees are
dismissed as a result of the normal expiry of their fixed-term contracts
in certain circumstances.
An “establishment” for the purposes of the collective consultation
obligations is generally the local unit or site to which the workers at
risk of redundancy are assigned to carry out their duties, but this issue
should be carefully considered.
The employer has an obligation to provide certain information to, and
consult with, appropriate representatives of the employees potentially
affected. Where the employer has recognized a trade union in respect
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of the employees affected, the union is the appropriate consulting
body. If there is no union, another established representative body,
such as a Works Council, can act as the consultative body provided
that that function is within its remit. If no appropriate body already
exists for collective consultation purposes, the employer is under an
obligation to make arrangements for the election of employee
representatives.
Consultation should take place when the employer “proposes” to
make the redundancies. Determining the trigger point can be a difficult
issue in practice, not least because this is not a settled point as a
matter of UK law. In any event, consultation must start a minimum of
30 days before the first redundancy takes effect, if 20 to 99 employees
are to be made redundant, or 45 days before the first redundancy
takes effect, if 100 or more employees are to be made redundant.
Before beginning consultation, the employer must provide the
appropriate representatives with the following information in writing:
•

the reasons for the proposed redundancies

•

the numbers and categories of employees that the employer
proposes to make redundant and the total number of such
employees employed at the establishment in question

•

the proposed method of selecting employees for redundancy

•

the proposed method of putting the redundancies into effect,
including the timeframe

•

the proposed method of calculating the amount of redundancy
payments to be made to employees

•

details of the number of agency workers working at the
employer, the parts of the business in which they are working
and the type of work those agency workers are carrying out
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The consultation should be aimed at exploring ways of avoiding some
or all of the redundancy dismissals and mitigating the consequences
of the dismissals. Consultation must be undertaken in good faith “with
a view to reaching agreement” but there is no obligation to reach
agreement.
The sanction for a breach of the obligation is a penalty of up to 90
days’ gross pay for each employee affected by the dismissals: it does
not render the dismissals invalid. A claim can be brought before an
Employment Tribunal for a failure to inform and consult by recognized
trade union representatives, or other appropriate employee
representatives. Individual employees can only bring claims where
they were not represented. Even if only one representative/employee
brings a claim, the Employment Tribunal has the right (although not an
obligation) to make an award in respect of all, or any class, of the
employees affected.
Employers contemplating collective redundancies also have an
obligation to notify the Secretary of State for Business, Innovation and
Skills using form HR1 no later than 30 days before the first of the
dismissals (where 20 or more employees, but fewer than 100, are
being dismissed), or 45 days before the first of the dismissals (where
100 or more are being dismissed). Failure to provide the notification to
the Secretary of State is a criminal offense and the employer will be
liable on summary conviction to an unlimited fine.

11. Claims, compensation and remedies
Where there is no “fair” reason for a dismissal, or the procedure
followed is not reasonable in the circumstances, the dismissal will be
unfair for the purposes of UK legislation. An Employment Tribunal will
decide what remedy to award — being reinstatement, re-engagement
(e.g., in a comparable job) or compensation. Orders for reinstatement
and re-engagement are rarely made.
The employee can claim compensation made up of a “basic award”
and a “compensatory award.” The basic award is an automatic award
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linked to length of service, age and salary and is capped at GBP
15,240. The compensatory award (which is paid in addition to the
basic award) is capped at the statutory compensatory award limit,
which increases annually (currently GBP 83,682) or at an amount
equal to 52 weeks’ pay (whichever is lower). The compensatory award
is linked to the employee’s actual financial losses and will usually
depend on the likelihood of the employee finding alternative
employment.
A failure to follow the ACAS Code will not render a dismissal
automatically unfair. However, if (in a misconduct or poor performance
situation) either party unreasonably fails to follow the ACAS Code, an
Employment Tribunal can increase/decrease any compensation
awarded by up to 25%.
Compensation for discrimination is uncapped.
In cases of breach of contract, the employer will be liable for any
contractual damages that the employee may prove or may have
contractually agreed, which can sometimes be significant.

12. Waiving claims
Contractual claims can be settled and waived very easily. A properly
drafted waiver signed by an employee, accepting a sum of money (or
other valuable consideration) in full and final settlement of all claims,
will be fully enforceable in respect of contractual and other common
law claims.
However, special rules apply to most statutory employment protection
claims. Employees can only waive the majority of statutory claims by
entering into: (i) a settlement agreement; or (ii) a COT3 agreement.
Any other form of waiver is ineffective.
Settlement agreements are formal, written agreements that must
comply with certain conditions. The agreement must be in writing,
must contain certain provisions and the employee must have taken
independent legal advice from a qualified adviser (such as a solicitor)
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on the terms of the agreement. Settlement agreements serve to settle
claims that have actually arisen at the time the settlement agreement
is entered into. If carefully drafted, they may also be effective to waive
other claims.
A COT3 agreement is one that is entered into with the assistance of
the government-sponsored agency called ACAS. The agency has an
obligation to assist parties to an Employment Tribunal claim to settle
their dispute. The settlement must be reached through ACAS, which
prepares the formal agreement (i.e., the COT3), although the wording
is agreed between the parties.
The amount of money (consideration) needed to waive an employee’s
contractual or statutory employment claims is usually negotiated as
part of agreeing the settlement agreement or COT3 agreement and
depends on the strength of the employee’s claim or claims.
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United States
1.

General overview

The at-will employment rule in the United States permits the
employment relationship to be terminated by either the employer or
the employee, without notice or cause. Exceptions include contractual
obligations, CBAs or company policies that require notice or cause to
terminate, and for certain mass terminations (i.e., collective
redundancies — see 10).

2.

By the employer

See 1 and 10.

3.

By the employee

See 1.

4.

Employee entitlements on termination

Upon termination, employees are entitled to pay of all earned wages,
including earned bonuses and commissions, accrued vacation if
required by state law or company policy, information about
entitlements to continue health benefits post-termination, and certain
notices of unemployment benefits rights. Timing of final pay and
termination notices are generally governed by state law, and can be
as early as the date of termination.

5.

Notice periods

Except when the WARN Act or state equivalent applies (see 10), there
are currently no federal or state laws that require an employer to give
notice to an individual employee of an impending termination. Of
course, employers may be obliged to give notice to employees
pursuant to contract, company policy, or a CBA.
Save where otherwise indicated, law and practice in this chapter are stated as at May 2018.
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6.

Terminations without notice

Where a notice period applies and the employer does not provide the
required notice, the employer may be liable for the amount of
damages that would place the employee in the same monetary
situation in which he or she would have been had the employer
provided the requisite notice. Employees also have a corresponding
duty to “mitigate” their loss. This means the employee must take
reasonable steps to look for other suitable work. Therefore, any
money an employee earns at a new job after his or her termination (or
reasonably could have earned with a reasonable job search or other
mitigation efforts) may be deducted from any breach of contract
award.

7.

Form and content of notice termination

The form and content of a notice of termination will be governed by
the terms of the contract, company policy or CBA. For certain mass
terminations (collective redundancies), the WARN Act requires
specific information be provided in notices to employees, labor
representatives (if any), and specified government agencies (see 15).

8.

Protected employees

There are a number of statutory protections that prohibit termination of
employees for certain protected types of conduct. For example:
•

Certain statutory leaves of absence require the employer to
reinstate an employee following the leave to the position the
employee most recently held with the employer, if it still exists,
or to a comparable position if it does not. For example, the
FMLA requires employers to permit eligible employees to take
up to 12 weeks of leave during a 12-month period, with a right of
reinstatement following the leave, for the birth of a child, or to
bond with a newborn or adopted child, as well as for certain
other types of leave. An employer may deny reinstatement
following leave in limited circumstances, such as where the
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employee is a “key employee” as defined by the FMLA
regulations or if the employee would have been terminated for
reasons unrelated to the leave.
•

Whistleblower and anti-retaliation laws prohibit termination due
to the employee reporting perceived unlawful conduct.

In addition, if the decision to terminate an employee is based in whole
or in part on a protected classification (e.g., race, color, national origin,
sex, gender, religion, age, disability, etc.), the employee may have a
discrimination claim.

9.

Mandatory severance

There are no laws in the United States requiring the payment of a
severance to an employee who is dismissed by an employer. An
employer may be obligated to offer or pay severance pursuant to
contractual obligations, CBAs or company policies.
Many US employers choose to voluntarily offer severance to
employees terminated as, for example, part of a reduction in force,
and require employees to waive all claims against the employer in
order to receive severance benefits. Some severance benefits will be
covered by the federal law, (Employee Retirement Income Security
Act (“ERISA”)), and must provide impacted employees with a written
summary benefit plan and summary plan description. Where the
company has a prior practice or policy of providing severance from
which it wishes to deviate, or where the calculation for severance is
other than a simple lump-sum payment, where continued
administration of the severance is required (such as through
continued pay or company-paid benefits), or where the company may
use administrative judgment to determine employee eligibility for
severance, then an ERISA-compliant severance plan is required.
Even if not technically required, many companies elect to prepare
such an ERISA severance plan, because ERISA pre-empts state law
claims and provides a more limited remedy to employees who dispute
their severance. An ERISA severance benefit plan must satisfy
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statutory requirements, including administrative filings, and should be
coordinated by the company’s attorneys to ensure compliance with
ERISA.

10. Collective redundancy situations
A reduction in force (RIF) is allowed in the United States for any
legitimate business need, including economically driven position
eliminations, reorganizations, and acquisitions or divestitures. Unless
the employer has a policy, practice, or contractual obligation requiring
advance notice or selection criteria, employees in small RIFs can be
terminated without any advance notice and for any reason, giving
significantly more flexibility to United States employers, in comparison
to most other jurisdictions around the world. Employers undertaking a
RIF in the United States should consider unions, contractual
entitlements, prior company practice and policy, and precautions to
avoid discrimination claims when selecting employees, including
giving employees severance conditioned upon signing waivers and
releases.
However, if the employer has 100 or more employees, excluding parttime employees, the Worker Adjustment and Retraining Notification
Act (WARN Act) applies to larger RIFs or plant closings by the
employer in the US. A “part-time” employee is defined as either: (i) an
employee who is employed for an average of fewer than 20 hours per
week; or (ii) an employee who has been employed for fewer than six
of the 12 months preceding the notice date.
If the WARN Act covers the employer, then 60 days’ advance notice is
required if the company is conducting a “plant (or business unit)
closing” or a “mass layoff,” as defined by the WARN Act. A “plant
closing” is the shutdown of a single facility, or elimination of one or
more business units at a single facility, resulting in the terminations of
50 or more employees from that facility. A “mass layoff” is a RIF
involving the termination from a single facility of: (i) 50 or more
employees if they make up 33% of the employer’s active workforce
(excluding “part-time” employees); or (ii) 500 or more employees.
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Employees who work remotely are counted at the facility to which they
report. A “mass layoff” also includes a temporary shut-down that
results in a break of employment of more than six months, or a
reduction in more than 50% of the work hours during each month of
any six-month period. Employees will not be counted toward the
WARN Act thresholds if either: (i) they are offered relocation to a
different site of employment which is within a reasonable commuting
distance and with no more than a six-month break in employment; or
(ii) they are offered relocation to any location (regardless of
commuting distance) and with no more than a six-month break in
employment and the employee accepts such relocation within 30 days
of the offer or of the layoff, whichever is later.
In certain very limited situations, an employer can give less than the
normally required 60 days’ notice under the WARN Act. Reduced
notice is permissible if the RIF is caused by a business circumstance
not reasonably foreseeable at the time notice otherwise would have
been required. This exception is very narrowly interpreted and only
arises under circumstances entirely outside the employer’s control,
such as a natural disaster, termination of a major contract by a
principal client, a strike at a major supplier, or a government order to
close an employment site. The WARN Act also recognizes shortened
notice where a faltering company was actively seeking capital or
business to avoid the shutdown and giving notice would have
precluded the employer from acquiring the capital or business. In all
situations where the WARN Act permits reduced notice, the employer
must still give notice as soon as practicable, and the notice must
contain the reason for the shortened period.
Procedure and information and consultation requirements
If the WARN Act is triggered, the employer must provide 60 days’
advance notice to the following parties: (i) employees being
terminated; (ii) head of local dislocated workers’ unit; (iii) chief elected
official; and (iv) union representative (if any).
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The notice must include:
•

the name and address of the employment site

•

a statement as to whether the mass layoff or plant closing is
permanent or temporary

•

the expected date or a 14-day period in which the terminations
are expected to occur

•

an indication of whether bumping rights exist

•

the names and job titles of employees who will be affected

•

the name and telephone number of a company official to contact
for further information

Failure to provide the requisite notice under the WARN Act may
expose the employer to claims for back pay and benefits for the period
of violation (up to 60 days), as well as a civil penalty of USD 500 for
each day of violation.
United States employers should also check the state laws for the
states in which they are conducting RIFs for additional notice
requirements. Many states have enacted equivalent statutes to the
WARN Act which can have lower triggers or may require longer
notice. For example, New York’s WARN Act requires 90 days’ notice.

11. Claims, compensation and remedies
Employees who believe they were terminated for an improper reason
can litigate their claim in court, or before an arbitrator where there is a
written arbitration agreement. Many discrimination and whistleblower
statutes require the employee to first file their claim with certain
federal or state agencies before proceeding to court or arbitration.
CBAs may also have a mandatory dispute resolution or arbitration
provision which applies when employees believe the termination
violated terms of the CBA.
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The various statutes which set out prohibited bases for termination
provide for varying types of compensation and remedies. Employees
who believe they were terminated in violation of a contract or
company policy can seek contractual remedies, which include many of
the same remedies.

12. Waiving claims
Most US employee claims can be settled and waived. A properly
drafted waiver signed by an employee, accepting a sum of money (or
other valuable consideration) in full and final settlement of all claims,
will generally be fully enforceable with respect to most claims. The
amount of offered severance can be any monetary amount or
additional benefits the employer chooses (including cash severance,
post-termination benefits, outplacement services, etc.), and can be
based on position, length of service, or location. The severance
offered for a waiver must be in addition to anything the employee is
entitled to by law or contractual entitlement. Waivers of age
discrimination claims by employees aged 40 and over need to meet
certain requirements, which vary based on whether the employee is
part of an individual or group severance plan or program offered by
the employer.
While a signed release is effective to waive most employment claims,
there are some employment claims that cannot be waived under US
law, such as the following:
•

federal claims related to military leave under USERRA

•

ability to seek government investigations or share information
with the government

•

federal overtime and minimum wage claims under the FLSA

•

claims for retaliation under Dodd-Frank

•

workers’ compensation claims
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•

unemployment claims

Some state law claims also cannot be waived.
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Venezuela
1.

General overview

Individual employment relationships may be terminated by either:
•

the employer’s unilateral decision to dismiss (or dismissal),
which in turn may be for cause or without cause (subject to the
restriction on dismissing employees who have labor stability or
special protection against dismissal, and to the restriction on
mass dismissals — see further below)

•

the employee’s unilateral decision (or resignation), which may
be for cause or without cause

•

mutual agreement between the parties

•

causes beyond the parties’ will, such as death or permanent
disability of the worker, acts of God and force majeure

In addition, temporary employment relationships, such as those
arising from employment agreements for a specific job or for a stated
term, automatically terminate upon completion of the job or the expiry
of the term.

2.

By the employer

Employers are restricted from dismissing employees who enjoy “labor
stability” or who have special labor protection.
Employees with labor stability
All employees have labor stability, except for senior or upper
management employees (trabajadores de dirección) and employees
hired for an indefinite term during their first month of service.
Employees hired for a specific job or for a stated term are entitled to
labor stability until the completion of the job or the expiration of the
term for which they were hired.
Save where otherwise indicated, law and practice in this chapter are stated as at May 2018.
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These employees (save for the exceptions noted above) can only be
dismissed by an employer for cause. The employer does not need to
obtain prior authorization from the Labor Inspector to dismiss an
employee with labor stability for cause, but the employer must obtain
said prior authorization if the employee enjoys special labor
protection, as explained below.
Employees with special labor protection
Employees who have special labor protection are set out at 8. These
employees can only be dismissed for cause but the employer must
obtain prior authorization from the Labor Inspector to do so.
Time in which to dismiss and notification
The employer has a term of 30 consecutive days in which to dismiss
the employee from the time it became or should have become aware
of the employee’s serious breach. Failure to do so will result in the
waiver of the fault, and the entitlement to dismiss for that cause no
longer being available.
The employer is required to notify the labor courts about the dismissal
in writing within five business days following the dismissal, indicating
the reason for dismissal. If this notice to the courts is not made on
time, the dismissal will likely be deemed to be without cause and the
worker could be reinstated with back pay.
With cause termination
The dismissal of an employee will only be deemed to have just cause
when it is based on reasons including, but not limited to, the following
reasons:
•

dishonesty and immoral behavior at work

•

violence, except in case of legitimate defense
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•

insults or serious disrespect and lack of consideration due to the
employer, his/her representatives, or family members living with
him/her

•

willful act or serious negligence that affects the safety and
hygiene of work

•

omissions or imprudent acts that seriously affect the safety and
hygiene of work

•

three business days of unjustified absence from work in one
month (certain regulations provide that it shall be considered a
breach of the obligations imposed by the employment
relationship for the employee to arrive late for work four times in
one month)

•

material damage, whether intentional or through gross
negligence, to machinery, tools and work utensils, company
furniture, raw materials or finished or unfinished products,
plantations, and other assets of the employer

•

disclosure of manufacturing, fabrication, or procedural secrets

•

serious breach of the obligations imposed by the employment
relationship

•

labor or sexual harassment

•

abandonment of work

Without cause termination
Senior or upper management employees and employees hired for an
indefinite term with no more than one month of service, who do not
otherwise enjoy special labor protection, can be dismissed without
cause.
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3.

By the employee

With cause termination/resignation
An employee may terminate his/her employment with just cause when
the employer commits any of the following acts:
•

dishonesty

•

any immoral act that offends the worker or family members living
with him/her

•

violence

•

insults or acts showing serious disrespect and lack of
consideration due to the worker or family members living with
him/her

•

the substitution of the employer when the worker considers it
inconvenient to his/her interests

•

omissions or imprudent acts that seriously affect the safety or
hygiene of work

•

any act that is a serious breach of the obligations imposed by
the employment relationship

•

labor or sexual harassment

•

when after being dismissed without cause while enjoying labor
stability and, after reinstatement is ordered, the employee
decides to terminate the employment relationship

•

any act that constitutes a constructive dismissal

Reasons that can be used to deem that an employee has been
constructively dismissed are:
•

a salary reduction
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•

transferring the worker to an inferior position

•

arbitrary change in the work schedule

•

other similar events that alter the existing work conditions

However, the following will not be deemed constructive dismissal:
•

return of the employee to his/her primary position, after being
subject to a trial period in a higher position. In this case, the trial
period cannot exceed 90 days.

•

return of the employee to his/her primary position after having
performed, on a temporary basis and for a term not exceeding
180 days, a higher position due to the absence of the person
holding such position

•

the temporary transfer of a worker, in case of emergency, to an
inferior position within his/her own occupation and with his/her
previous salary, for a term not exceeding 90 days

Any employee who decides to resign may do so within a term of 30
consecutive days after the date on which he/she became, or should
have become, aware of the employer’s fault; otherwise, such fault
shall be deemed to have been waived. An employee who resigns with
cause is entitled to the same indemnities as those who experience
dismissal without just cause.
Without cause termination/resignation
To resign without cause, an employee is required to provide an
advance notice of termination ranging from one week to one month,
depending on the employee’s seniority.
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4.

Employee entitlements on termination

Employees with labor stability and special labor protection
If these employees are dismissed without cause, which they accept
(as opposed to requesting reinstatement with back pay), they are
generally entitled to the following:
•

unused vacation days (plus rest days and holidays that would be
included in each vacation term) and their corresponding vacation
bonus(es)

•

pro-rated or fractional vacation days and vacation bonus, based
on the number of months of services performed during the
employment year in which termination takes place

•

the accumulated seniority benefits

•

earned or pro-rated profit sharing

•

the additional indemnity for termination of the employment
relationship for reasons not attributable to the employee, which
is equivalent to the value of the employee’s seniority benefits
(see the calculation of the seniority benefits upon termination of
the employment relationship at 9) and in some cases, back pay
accumulated during the respective stability or labor protection
proceedings

Please note that the additional indemnity equivalent to the value of the
seniority benefits is also payable when the employment relationship
terminates for any other reasons not attributable to the employee
(e.g., an act of God, or an event of force majeure).
An employee may also be entitled to additional separation payments
originating from other sources, such as payments under his/her
employment contract.
Finally, when the employee enjoys special labor protection, it is typical
for the employer to offer a voluntary separation package in excess of
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the entitlements described above, in order for the employee to
voluntarily resign from employment and sign the corresponding labor
settlement agreement and release.
Employees without labor stability or special labor protection
These employees are generally entitled to the following:
•

unused vacation days (plus rest days and holidays that would be
included in each vacation term) and their corresponding vacation
bonus(es)

•

pro-rated or fractional vacation days and vacation bonus, based
on the number of months of services performed during the
employment year in which termination takes place

•

the accumulated seniority benefits

•

earned or pro-rated profit sharing

An employee may also be entitled to additional separation payments
originating from other sources, such as payments under his/her
employment contract.

5.

Notice periods

Employers are not required to give employees a set period of notice.
This is because of the system whereby employees with labor stability
and special labor protection may only be dismissed with cause.
To resign without cause, an employee is required to provide an
advance notice of termination ranging from one week to one month,
depending on the employee’s seniority.

6.

Terminations without notice

Please refer to 5.
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7.

Form and content of notice termination

The employer has a term of 30 consecutive days in which to dismiss
the employee from the time it became or should have become aware
of the employee’s serious breach. Failure to do so will result in the
waiver of the fault, and the entitlement to dismiss for that cause no
longer being available.
The employer is required to notify the labor courts about the dismissal
in writing within five business days following the dismissal, indicating
the reason for dismissal. If this notice to the courts is not made on
time, the dismissal will likely be deemed to be without cause and the
worker could be reinstated with back pay.
Any employee who decides to resign for cause may do so within a
term of 30 consecutive days after the date on which he/she became,
or should have become, aware of the employer’s fault; otherwise,
such fault shall be deemed to have been waived. An employee who
resigns with cause is entitled to the same indemnities as those who
experience dismissal without just cause.

8.

Protected employees

Employees with labor stability
All employees have labor stability, except for senior or upper
management employees (trabajadores de dirección) and employees
hired for an indefinite term with no more than one month of service.
These employees (save for the exceptions noted above) can only be
dismissed by an employer for cause. The employer does not need to
obtain prior authorization from the Labor Inspector to dismiss an
employee with labor stability for cause, except if the employee enjoys
special labor protection as explained below.
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Employees with special labor protection
Employees who have special labor protection can be dismissed for
cause but the employer needs to obtain prior authorization from the
Labor Inspector to do so.
Employees who enjoy this special protection include, but are not
limited to, those set out below:
•

workers who are promoting the legalization of a workers’ union

•

certain members of the board of directors of the workers’ unions
(the number of workers protected varies according to the size of
the company)

•

all interested workers during their unions’ election processes

•

all workers interested in the negotiation of the collective
bargaining agreements

•

all workers interested in a lawful collective labor conflict

•

workers who have been elected as prevention delegates for
occupational health and safety purposes

•

workers whose employment relationship is suspended for a
lawful cause, such as sickness or accident, among others

•

pregnant women and the respective father of the child

•

male and female workers for two years after becoming parents
or adopting a child of less than three years of age

•

workers having a child with a disability or illness which makes it
impossible or difficult for him/her to fend for himself/herself

At this point in time, most private sector workers (except for senior or
upper management employees, employees hired for an indefinite term
having less than one month of service, and seasonal and occasional
employees) enjoy special labor protection based on a Decree issued
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by the National Executive on 28 December 2015. This Decree is due
to expire in three years, computed as of the effective date of the
Decree.

9.

Mandatory severance

Employees are entitled to accumulated seniority benefits
(prestaciones sociales).
Before 7 May 2012 employees were entitled to what was known as
the “seniority payment.” The seniority payment was paid to the
employee on termination of the employment relationship, regardless
of the cause of the termination, but was calculated on both a monthly
and an annual basis, consisting of:
•

five days’ salary per month of services rendered, as of the fourth
month of the worker’s services for the employer (monthly
component)

•

two additional and cumulative days’ salary per year of service,
starting in the second year, up to a maximum total of 30
additional days’ salary per year of service (annual component)

As of 7 May 2012 the former labor law, which governed the seniority
payment, was amended, so that, as of that date, the seniority payment
was replaced by the “seniority benefits,” which are similar in nature to
the former seniority payment, and include the following new features:
Quarterly component: Under the new law, the five days of salary per
month of services rendered accrue on a quarterly basis (15 days’
salary per quarter worked), accrue from the beginning of the
relationship, and are credited or deposited based on the last salary
earned in the respective quarter. However, if the employment
relationship ends during the first three months of service, this benefit
is paid on the basis of five days of salary per each month or fraction of
month worked.
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Annual component: This remained identical, i.e., two additional and
cumulative days of salary per year of service based on the time
worked after the first year, up to a maximum of 30 days of salary per
year of service (therefore, for the second year of service the worker
accrues two additional days, for the third year of service the worker
accrues four additional days, for the fourth year of service the worker
accrues six additional days, and so forth, until stabilizing at a
maximum of 30 additional days per year of service). In our view, for
those workers who had been accruing their additional days under the
former labor law, this accrual shall continue to increase gradually (the
calculation of these additional days would not start from zero).
Destination of the seniority benefits: In addition to the possibility of
crediting the employee’s seniority benefits in the employer’s books or
depositing them in a trust, as the worker elects (which already
existed), there is now an additional option of depositing them with a
National Seniority Benefits Fund (Fondo Nacional de Prestaciones
Sociales), which will be subsequently created and regulated by means
of a special law.
The interest rate applicable when seniority benefits are credited in the
employer’s books continues to be the average between the lending
and borrowing rates, as determined by the Central Bank of
Venezuela.
Calculation of the seniority benefits upon termination of the
employment relationship: Upon termination of the employment
relationship for whatever reason, a separate calculation of seniority
benefits must be made, based on 30 days of salary per year of service
or fraction thereof exceeding six months, based on the last total or
broad salary (including, among other items, profit sharing and
vacation bonus) earned by the employee. If the employee earns
salary per work unit, by the piece, on an hourly basis, on commission
or any other variable mode, the basis for this calculation shall be the
average total or broad salary earned during the six months
immediately preceding the termination of the employment relationship.
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To calculate this, one must take into account the entire time worked
by the employee, or the time worked as of 19 June 1997 if the worker
started to work for the employer prior to said date. Finally, this
calculation is compared with what the worker has accrued for seniority
benefits during the employment relationship (including the prior
seniority payment earned, if applicable to the particular employment
relationship), and the worker will be entitled to receive the most
favorable amount (not both). In practice, this means that if the final
seniority benefit calculation is more favorable for the worker than what
the employee has earned during the relationship, he/she would
receive the accumulated benefits plus the respective difference in
his/her favor. Otherwise, the employee would only receive the
accumulated seniority benefits.
Term for Payment: The employer shall pay the seniority benefits
within five days following the termination of the employment
relationship. In case of delay in such payment, a late payment interest
amount will be applied at the lending rate determined by the Central
Bank of Venezuela.

10. Collective redundancy situations
A dismissal is deemed a mass dismissal when it affects 10% or more
of the workers in a company with more than 100 workers; 20% or
more of those in a company with more than 50 workers; or 10 or more
workers in a company with less than 50 workers, within a term of three
months, or a longer period (which certain regulations limit to a
maximum of six months) if (in the opinion of the Venezuelan Ministry
of Labor), the circumstances require same. The Ministry of Labor can
suspend mass dismissals and order the reinstatement of dismissed
workers with the payment of their back salaries and benefits.
Under the OLWL, if there are economic or technological reasons
forcing the employer to reduce its personnel, the Ministry of Labor
may intervene, for public and social interest reasons in order to
protect the social process of work, guaranteeing the production of
goods and services and the right to work, based on the proceedings
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set out in the regulations to the OLWL (which have not been enacted
at the time this guide is published). During this process, the
employees will enjoy special labor protection and may not be
dismissed, transferred or their conditions detrimentally changed
without previous authorization from the Labor Inspector.

11. Claims, compensation and remedies
The unjustified dismissal of employees with labor stability or special
labor protection is null and void. In this case the affected employee
may elect or choose:
•

to be reinstated to their previous position with back pay

•

to receive payment of the additional indemnity for termination of
the employment relationship (see the calculation of the seniority
benefits upon termination of the employment relationship at 9)

An employee enjoying labor stability has 10 business days from the
date of dismissal to request his/her reinstatement before the Labor
Court. If he/she fails to do this, the worker loses his/her right to
reinstatement (under labor stability) but has the right to receive
payment of the items that correspond to him/her as an employee
(see 4).
An employee enjoying special labor protection has 30 consecutive
days from the date of dismissal to request his/her reinstatement
before the Labor Inspector’s Office. Labor Offices have authority to
enforce final reinstatement orders.

12. Waiving claims
As a general rule, employees cannot waive their rights. However, it is
possible to enter into individual labor settlements to resolve any
differences existing between an employer and an employee with
respect to dubious or litigious rights. To be valid, a labor settlement
must relate to litigious or dubious rights and must be made in writing,
setting out a detailed description of the facts that motivate it and the
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rights included therein/which are to be resolved. In addition, a labor
settlement agreement must be executed before the competent labor
official (Labor Inspector or Labor Judge) after the employment
relationship has terminated.
Agreements involving occupational accidents or illnesses additionally
require that the amount of the settlement be equal to or higher than
the amount set out in an expert report issued by the National Institute
for Occupational Prevention, Health and Safety, if any.
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Vietnam
1.

General overview

By law, except where labor contracts are mutually terminated or
automatically terminate, there are three legal ways in which the
employer can terminate labor contracts. They are:
•

unilateral termination

•

dismissal

•

redundancy

Employees cannot contract out of their statutory rights, so imposing a
notice period higher than the statutory one is not enforceable.
However, it is common practice to include a three- to six-month notice
period in executive employment contracts, despite the questionability
of enforceability.
The dismissal for cause of an employee requires a disciplinary
hearing with the involvement of the trade union.
Redundancies require the employer to consult with the appropriate
trade union’s executive committee and notify the local authority of the
lay-off 30 days prior to the termination date.

2.

By the employer

Employers need a recognized legal basis to terminate employees, in
addition to providing notice.

Save where otherwise indicated, law and practice in this chapter are stated as at June 2018.

448 | Baker McKenzie

DSC95848_The Global Termination Handbook_Oct 16_print version.pdf 461

10/16/2018 4:05:21 PM

The Global Termination Handbook | Vietnam

Unilateral termination
The employer has the right to terminate a labor contract unilaterally,
provided prior notice is given based on the following legitimate
reasons:
•

The employee regularly fails to fulfill his or her task as assigned
in the labor contract.

•

The employee is ill and recovery is unlikely after having received
treatment for a specific period (half of the term for a labor
contract for seasonal jobs or a labor contract with a term of less
than 12 months; six consecutive months for a labor contract with
a term of 12 to 36 months; and 12 consecutive months for a
labor contract with an indefinite term).

•

Force majeure events force the employer to reduce production
and workforce.

•

The employee fails to attend the workplace after 15 days from
the expiration of the period of labor contract suspension as
required by law.

Procedures and formalities
To terminate a labor contract unilaterally, the employer must give the
employee prior notice. Depending on the type of the labor contract
and reason for termination, the prior notice may be served at least 45
days, 30 days or three working days in advance. The employer may
pay the employee the salary equivalent in lieu of the notice period as
long as the employee agrees.
Terminations on the ground listed in the first item above, or on the
ground of poor performance, entail additional considerations. To
lawfully terminate an employee under this ground the employer must
have a performance management policy (PMP) in place setting out
the criteria by which the employee’s performance will be judged, and
such PMP must have been formulated in consultation with the
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corporate trade union, or if one does not exist, the immediate upperlevel trade union.
Dismissal
Dismissal may be applied as a disciplinary measure only in the
following circumstances:
•

the employee steals, embezzles, gambles, deliberately causes
injury, uses drugs at the workplace, discloses trade or
technological secrets, infringes employer intellectual property
rights, or commits other breaches causing serious damage or
threatening to cause particularly serious damage to employer
interests or assets

•

the employee, who has previously been disciplined by his or her
salary review being delayed, recommits the same offense during
the trial period; or recommits the offense after being demoted; or
the employee has been absent for a total of five days per month,
or 20 days per year, without any legitimate reason

Procedures and formalities
To dismiss an employee and address breaches of labor discipline, an
employer must have written ILRs (Internal Labor Regulations) in
Vietnamese consistent with the provisions of the Labor Code which
are registered with the labor authority. This is especially the case
where the dismissal is based on “other breaches causing serious
damage or threatening to cause particularly serious damage to
employer interests or assets” as provided in point (i) above. The Labor
Code prohibits an employer from dealing with an employee for
conduct in breach of labor discipline when the act is not stipulated in
the ILRs. Before promulgating the ILRs, the employer must consult
with the corporate trade union, or the immediate upper-level trade
union if the enterprise lacks a corporate trade union.
To enforce ILRs, the employer must register them with the local labor
authority. ILRs shall take effect from the date on which the local labor
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authority approves the same in writing or after 15 days from the date
on which the ILRs are submitted if the labor authority has not replied.
Once they are approved by the labor authority, ILRs must be
communicated to each individual worker and their main points must
be listed at public places in the business.
To dismiss an employee, an employer must follow complicated
procedures mandated by law and bear the burden of proof.
Specifically, the employer must collect all the evidence of the
misconduct, and conduct a disciplinary hearing with the presence of
the concerned employee and the representative of the union. The
disciplinary hearing must be recorded in written minutes with the
signatures of the attendees. After the disciplinary hearing, the
employer may issue the dismissal decision.
A dismissal will be declared illegal if the employer does not strictly
follow the procedures as required by law. The employer must first
send a request for attendance at the disciplinary hearing to the
employee and executive committee of the corporate trade union, or if
one does not exist, the immediate upper-level trade union. If the
employee and union have been requested for attendance three times
and one of the parties still does not appear, the employer has the right
to conduct the hearing in the absence of that party. Since the
employee has the right to provide his/her self-report on the case, the
employer should attach the self-report form to the request for
attendance sent to the employee.
The employer conducts the disciplinary hearing.
The disciplinary hearing should be conducted with the attendance of
the representative of the employer, the representative of the corporate
trade union, or if one does not exist, the immediate upper-level trade
union, the employee, witnesses (if any), the defender/lawyer of the
employee (if any), and any others assigned by the employer (if any).
The disciplinary hearing must be documented (recorded in minutes).
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The employee is not entitled to severance allowance if he/she is
dismissed.

3.

By the employee

An employee on an indefinite-term contract must give at least 45
working days’ notice, but does not need to give a reason for the
termination.
An employee on a fixed-term or seasonal or project-based contract
may only unilaterally terminate his or her labor contract by providing
the following notice periods under these conditions and notice periods:
•

three days when the employee is not assigned to a job,
workplace, or working conditions as agreed to in the labor
contract

•

three days when the employee is not paid in full or on time

•

three days when the employee is mistreated or subject to forced
labor or sexual harassment

•

three working days when the employee with a temporary
contract is unable to continue working because of personal or
family matters

•

thirty days when the employee with a fixed-term contract is
unable to continue working because of personal or family
matters

•

three working days when the employee with a temporary
contract is elected to full-time duty in a public office or appointed
to a position in a state body

•

thirty days when the employee with a fixed-term contract is
elected to full-time duty in a public office or appointed to a
position in a state body
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•

if an employee is pregnant and advised by a competent medical
center to stop work, the notice period is determined by the
competent medical center

•

three days when the employee is unable to work due to illness
or injury after receiving treatment for 90 consecutive days in the
case of a fixed-term contract, or one-quarter of the contract term
in the case of a temporary labor contract

The employee must pay the employer earnings equivalent to the
wages for the number of days not notified, if he or she fails to give
proper notice.
Employees with definite-term labor contracts who resign without a
legally recognized reason forfeit any entitlement to severance
allowance, and must pay compensation to the employer in the amount
of half of one month’s salary, as specified in the labor contract. If the
employee fails to provide proper notice, he or she must pay the
employer earnings equivalent to the wages for the number of days not
notified.

4.

Employee entitlements on termination

All employees are entitled to the following upon the termination of their
employment contracts:
•

accrued salary or wages until the termination date

•

accrued but unused annual leave until the termination date

•

reimbursement of employee’s outstanding expenses

•

pro rata amount of any earned and unpaid bonus and/or
commission/incentive payment(s), except provided otherwise

•

any other individual contractual obligations (as set out in the
employee’s employment agreement, equity plans, employee
handbooks, or any other terms or conditions of employment)
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A termination may also trigger severance or job-loss allowance
payments, unless the employment was terminated pursuant to
dismissal for cause.
Employees may be entitled to either severance or job-loss allowance,
depending on the underlying reason for the termination. Severance
allowance applies to all types of termination except redundancy or
dismissal. Job-loss allowance applies to redundancy terminations.
Employees are only entitled to severance or job-loss allowance if they
have worked for at least 12 months.
Unemployment insurance was introduced on 1 January 2009 to
replace severance and job-loss allowance. Employees are not entitled
to severance/job-loss allowance for periods during which the parties
have contributed to unemployment insurance.
Severance allowance is equal to half a month’s salary for each year of
service; while job-loss allowance is equal to one month’s salary per
year of service, with a minimum of at least two months’ salary — see
further at 9.

5.

Notice periods

Employer notice
Employers need a recognized legal basis to terminate employees, in
addition to providing notice — see further at 1 and 2.
Employee notice
Employees employed on fixed-term contracts must also have a
recognized legal reason to terminate their contracts, but employees
employed on indefinite-term contracts do not require a reason. For
fixed-term employment contracts, the notice period is generally either
three or 30 days and for indefinite-term employment contracts the
notice period is 45 days — see further at 3.
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6.

Terminations without notice

Notice is not required for termination pursuant to dismissal for cause.
However, before dismissing an employee, an employer must hold a
disciplinary hearing and undertake other statutory procedures, which
means that the employee will effectively have notice prior to the
termination.
Similarly, redundancy terminations do not require that notice be
provided to employees. Nevertheless, it is recommended to provide
30 days’ notice for definite term contracts and 45 days’ notice for
indefinite-term contracts, as there have been some instances where
the court found this was required despite not being specified in the
Labor Code.
Terminations under mutual termination agreements also do not
require any notice.

7.

Form and content of notice termination

The law does not prescribe a specific form for notice of termination.
However, we recommend that it be in writing and specify critical
information such as the date notice is given and the termination date.
Notice of termination from an employer should also specify the
employee’s entitlements upon termination.

8.

Protected employees

The following employees have protected status under the Labor Code:
•

employees who are sick or suffering from an injury caused by a
work-related accident or occupational disease and are receiving
medical care

•

employees who are on annual leave, personal leave and other
leave as agreed by the company
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•

female employees who are pregnant or on maternity leave, or
male or female employees who are raising a child under 12
months of age

•

part-time trade union officers

Please note that the above-listed employees are not specifically
protected from redundancy under the Labor Code. Instead, the Labor
Code states that these employees are protected from unilateral
termination or dismissal. With regard to part-time trade union officers,
the protection is extended to temporary transfers to another job. To
unilaterally terminate, dismiss or temporarily transfer a part-time trade
union officer, the employer must, in addition to complying with all the
required procedures and requirements under the law applicable to a
normal case, obtain the consent of the corporate trade union where
the company has a corporate trade union, or if one does not exist, the
immediate upper-level trade union. Otherwise, the employer must
comply with additional formalities as required by law.
We recommend that an employer proceed with great caution when
making employees with a protected status redundant as the
authorities or the court could interpret the wording of the Labor Code
broadly, and thus challenge the redundancy.

9.

Mandatory severance

As noted above at 4, severance or job-loss allowance is only owed in
certain circumstances. Severance allowance is equal to half a month’s
salary for each year of service, while job-loss allowance is equal to
one month’s salary per year of service, with a minimum of at least two
months’ salary.
Entitlement
In all cases of termination except for dismissal or redundancy, when
an employee has been employed for at least 12 months, the employer
must pay such employee a statutory severance allowance equivalent
to half a month’s salary for each year of service. In the case of
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termination due to redundancy, job-loss allowance would apply
instead, which is equal to one month’s salary per year of service, with
a minimum of at least two months’ salary.
Severance/job-loss allowance calculation
The statutory severance payment is calculated as follows:
Severance allowance = total working time (years) x salary
used as basis for computing severance x 0.5
Job-loss allowance = total working time (years) x salary used
as basis for computing severance x 1 (but a minimum of two
months’ salary will apply)
In which:
•

The total working time used as the basis for severance or jobloss allowance is the total period the employee works for the
employer excluding periods during which the parties participated
in unemployment insurance. Please note that on 1 January
2009, the unemployment insurance (UI) scheme was introduced
to replace the severance or job-loss allowance scheme.
Specifically, employees will be entitled to severance or job-loss
allowance for periods during which the parties did not participate
in the UI scheme, such as working periods prior to 1 January
2009, or periods during which their UI contributions were
suspended (e.g., during maternity leave, probation and longterm sickness).

•

If the total working time calculated as above includes any odd
months, then the odd months shall be rounded up as follows:
o

for a period from one full month to less than six months,
rounded up to half a year

o

for a period from a full six months to less than 12 months,
rounded up to one year
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Salary used as basis to calculate severance or job-loss allowance
The salary used as the basis to calculate severance or job-loss
allowance will be the average salary of the last six months of service
as stated in the employment contract. It includes base salary, salary
allowance and supplemental benefits.
The severance or job-loss allowance and any outstanding amounts
must be settled within seven working days from the termination date.
In exceptional circumstances, this period may be extended but must
not exceed 30 days.

10. Collective redundancy situations
Redundancy is only recognized in particular circumstances and the
employer must comply with the Labor Code provisions on the grounds
for termination, procedures and formalities, and compensation.
A redundancy is only recognized for the following reasons:
•

organizational restructuring or technological changes

•

an economic reason

•

a merger or acquisition

•

an enterprise’s property use right transfer, or ownership transfer

“Organizational restructuring or technological changes” under the
Labor Code can include any of the following:
•

a change to the employer’s technological process, machinery,
business manufacturing equipment associated with production
or the business activities of the employer

•

a change of product or product structure

•

a change in organizational structure or the reorganization of
employment
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“Economic reason” is a new ground under the current Labor Code,
which is defined as: (i) an economic recession or crisis; or (ii) the
implementation of state policies for restructuring the economy or
Vietnam’s international commitments.
Procedure and formalities
For a redundancy, the employer must prepare a labor use plan. The
plan must set out the number of employees to be retained, re-trained,
retired and terminated, and financial sources for the plan. In
formulating the plan, the employer must consult with the corporate
trade union where the company has a corporate trade union, or if one
does not exist, the immediate upper-level trade union. Once the labor
use plan has been prepared, if the employer still wishes to terminate
employees it must follow these procedures:
•

For redundancies due to organizational restructuring or
technological changes or due to an economic reason, the
employer has the right to unilaterally terminate a labor contract
and pay job-loss allowance to the employee. Where the
redundancy involves at least two employees, the employer only
has the right to terminate labor contracts after: (i) consulting with
the corporate trade union, or if one does not exist, the immediate
upper-level trade union; and (ii) 30 days from the date of
notifying the labor authority of the terminations.

•

For a redundancy due to a merger or acquisition or a transfer of
use rights or ownership of assets, the employer has the right to
unilaterally terminate labor contracts and pay job-loss allowance
to employees. The law requires employers to consult with the
union and form a labor use plan, but is silent on whether the
labor authority must be notified. However, obtaining the labor
authority’s opinion is recommended to minimize exposure to any
legal risks.
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11. Claims, compensation and remedies
If the labor court declares a unilateral termination of a labor contract
by the employer illegal, it would order the following remedies:
•

reinstatement

•

back pay of all salaries and allowances for the period the
employee cannot work

•

at least two months’ salary as compensation for emotional
distress, but possibly a greater amount

•

if the employee agrees not to be reinstated and to terminate the
employment contract, the employee would be entitled to
severance and an additional compensation package of at least
two months’ salary

With regard to the last point, in practice most employees negotiate
very high amounts to secure their agreement to terminate their
employment contracts, considering the fact the employer is ordered by
court judgment to reinstate them.

12. Waiving claims
Mutual termination contracts can include a waiver and release clause
whereby the employee waives all present or future claims against the
employer, which are generally deemed enforceable as long as no
statutory rights are being waived.
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At Baker McKenzie, we understand that business success
requires legally sound, strategically savvy labor and
employment policies and practices. With 78 offices in
46 countries, Baker McKenzie has an unparalleled global reach
to serve the needs of employers. Our Global Employment &
Compensation Practice Group includes more than 600 lawyers
strategically positioned around the globe. We help employers
navigate and understand the ever‑changing requirements
necessary to comply with local and international laws
and customs, prevent unwanted employee issues from
arising, and continuously adapt to the realities of worker
issues in an intensely competitive global economy.
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