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Welcome

W

e are pleased to bring you the inaugural edition of The
Local Law.

This electronic publication has been designed to assist
CEOs, elected representatives, local government officers and inhouse legal counsel to navigate the ever changing government
landscape, keeping you up to date with key decisions, legislation
and relevant topics.
This quarterly newsletter is printer friendly and will replace our
ThreeSixty publication. In this edition, we provide an overview
of the amendments to the Planning Regulation 2017 which will
come into effect from 1 January 2020 and key considerations
for Councils following recent case outcomes. In the lead up to
the 2020 local government elections we outline the caretaker
provisions and what they will mean for local government
administrators. With cyber threats now one of the biggest risks
facing Councils we provide some practical tips on how local
governments can improve the cyber security of their smart city
infrastructure.
If you have any questions, feedback or would like to read more
about particular topics, please send through your thoughts to
our team.
We hope you enjoy this edition.

Troy Webb
Partner and head of McCullough Robertson’s
Local Government Industry Group.
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Have you taken care? Caretaker
provisions for local governments

T

he 2020 quadrennial local
government election is scheduled
for 28 March 2020, which means the
caretaker period is just around the corner.
While we do not know exactly when it
will start (it begins when nominations are
called for, which can effectively be from
late January to late February 2020), we do
know what it will mean for local government
administrators.

law;
• making, amending or repealing a local
planning instrument; or
• dealing with a variation request.
The precise wording, contained in the
definition of ‘major policy decision’ in
Schedule 4 of the Local Government Act,
should be carefully reviewed to see if a
decision of your Council will be impacted.

The Local Government Act (the Act)
prohibits any ‘major policy decisions’ being
made during the caretaker period. A major
policy decision is any decision:

This means that all major contracts must be
already entered into before the start of the
caretaker period. If any contracts above the
threshold are entered into, they are deemed
to be void, and the local government may
have to compensate any negatively affected
parties. Anything below the ‘major policy
decision’ threshold is not specifically banned
under the Act.

• about the appointment, termination
or remuneration of the chief executive
officer;
• to enter into a contract, the total value
of which is more than the greater of:
• $200,000; or

The Act also bans local governments
publishing any election material which
may influence how electors vote during
the caretaker period. This could include
promotional material about the work
councillors and mayors have been doing,
or information on upcoming projects and
initiatives. There is a carve out permitting
the publication of how-to-vote cards
regulated by the Local Government Electoral
Act 2011.

• 1% of the local government’s net
rate and utility charges as stated
in the local government’s audited
financial statements, included
in the local government’s most
recently adopted annual report;
• amending the procurement processes of
a local government;
• making, amending or repealing a local
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Local Government administrators
should start preparing now to make
sure no major policy decisions are
entered into during the upcoming
caretaker period.
Thought should be given to:
• any major contract renewals due in
the caretaker period, which may fall
foul of the rules;
• managing any CEO vacancies,
which could exist for up to two
months if not filled by the caretaker
period;
• ensuring all changes to planning
schemes (including Temporary
Local Planning Instruments) and
local laws are completed; and
• suspending any ongoing
advertising that may influence
votes, and making sure nothing
is published (post, social media,
website, television or radio) that
falls foul of the Act.
McCullough Robertson can help you
prepare now so you’re not caught
short in February.
Author: Patrick O'Brien |
Lawyer - Environment, Planning
andGovernment | T +61 7 3233 8529 |
E pobrien@mccullough.com.au
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New publishing requirements in
the age of transparency

T

he age of transparency continues
for local governments. With the
introduction of the Planning Act
2016 came a requirement to publish
a notice on a local government’s (or
other assessment manager’s) website
about its decision in relation to
particular development applications.

charges revenue and trunk
infrastructure expenditure for
the current financial year and
the next three financial years;
• actual infrastructure charges
revenue and expenditure for
the previous financial year;
• an up-to-date list of delivered
trunk infrastructure; and

Now, from 1 January 2020, local
governments will also be required to
publish the amount of infrastructure
charges a local government received
in any given year, and how those
charges were spent.

• the date and details of
any infrastructure charge
increases;

The Planning (Infrastructure
Charges Register and Other Matters)
Amendment Regulation 2019
(Amendment Regulation) amends
the Planning Regulation 2017 by
requiring local governments to,
amongst other things:
•

include additional information in
their infrastructure charges register
as follows:

•

make the register and individual
infrastructure charges notices
(including amended infrastructure
charges notices) available for
inspection, purchase, and online;
and

•

provide specific supporting
material for local government
infrastructure plans to be made
available for inspection, purchase,
and online.

The purpose of the Amendment
Regulation is to ensure transparency
of the infrastructure charging and
planning framework. There is little
information currently available to the
community about expenditure on, and
delivery of, infrastructure in each local

• detail about where an
infrastructure charge is levied
and where infrastructure is
provided;
• forecast infrastructure
3

government area.
The Amendment Regulation will
assist the community to better
understand the infrastructure
charging regime in general and
the significant contribution new
developments are required to make,
to provide improved infrastructure
and services such as stormwater,
transport, public parks and land for
community facilities, to benefit the
community.
Author: Alesia Shard | Lawyer
- Environment, Planning and
Government | T +61 7 3233 8904 |
E ashard@mccullough.com.au
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Can you rely on documents with
electronic signatures?

C

ontract negotiations with the exchange
of draft documents are generally
conducted electronically. However,
when it comes to the execution of a
contract, using electronic signatures may not
necessarily be effective.

directors of the guarantor company were
affixed to a purported loan deed. The
Court held that the purported deed was not
binding as it had not been validly executed
in accordance with section 127 of the
Corporations Act 2001 (Cth). For section 127
to have been complied with, it required the
signatures of two directors of the company to
be placed on a document.

In the recent case of Bendigo and Adelaide
Bank Limited (ACN 068 049 178) v Kenneth
Ross Pickard [2019] SASC 123 (Pickard) the
South Australian Supreme Court found that a
bank could not rely on a deed of guarantee
which was purported to have been entered
into by electronic signatures.

In the case it was observed that section
127 requires a single, static document
as opposed to two electronic signatures
being sequentially applied to an electronic
document. The case also built on previous
authorities, which established a document

In Pickard, the electronic signatures of two
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is required to be physically signed
by the directors or, if electronic
signatures are used, they must be
personally authenticated in order to
meet the requirements of section 127.

(and that Council policies and
procedures and systems used must
be sufficient to ensure that personal
authentication is achieved); and
• unless appropriate identification
methods are used, there is potential
for an increased risk of forgery
(particularly for execution by
individuals).

The copying and pasting of signatures
to documents by an unknown person
is not sufficient for meeting section
127.

If a contract or deed is not properly
executed it may have wide ranging
impacts for any Council. Appropriate
policies and procedures for accepting
electronic signatures should be
developed by all Councils, namely
to ensure Council officers have an
understanding of when they can
accept an electronic signature and
when they must insist on a traditional
physical execution of a document.

In light of this decision, Councils
should review their policies and
procedures on the acceptance
of electronic signatures. Key
considerations in doing so include:
• electronic signatures may not be
suitable for all documents Councils
enter into or require others to
provide to them on a day to day
basis, in particular documents
that require multiple signatures or
which are required to be witnessed
(including deeds), documents
that must be personally served
and court documents, may not
be appropriate for electronic
signatures;

Authors: Joseph Jones | Senior
Associate - Construction and
infrastructure | T +61 7 3233 8652 |
E jjones@mccullough.com.au
Charlotte Aumuller | Lawyer Construction and infrastructure |
T +61 7 3233 8715 |
E caumuller@mccullough.com.au

• in entering into contracts or
deeds with companies, it will be
difficult for Councils to ensure any
electronically signed documents
by most companies are reliably
meeting the requirements of
section 127, given the Pickard case;

David Saunders | Lawyer Construction and infrastructure
| T +61 7 3233 8526 |
E dsaunders@mccullough.com.au

• personal authentication is required
if electronic signatures are used
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Smart Cities, Sharpen Up:
5G and Cyber Security

A

s 5G technology is being rolled out across Australia,
and network speeds and coverage improving rapidly,
Australian cities are set to become smarter. Many local
governments have already begun to embark upon smart
city initiatives, implementing Bluetooth monitoring systems
for roads, sensor-controlled water and waste infrastructure,
and data-collecting CCTV cameras. 5G’s small-cell network
enables more devices to connect to the Internet of Things and
data to be collected and transmitted in real time, giving local
governments the ability to deliver more smart city initiatives on
a larger scale.
But with opportunities comes risks, and 5G is no different.
Enabling significantly more devices to be connected to the
Internet of Things creates more points of vulnerability for
hackers and attackers.
Local governments need to put in place appropriate cyber
security practices to deal with these weaknesses, particularly
when creating smart city initiatives which deal with citizens’
personal information, and those which are created around
critical infrastructure like emergency services, roads and
electricity. This was demonstrated in 2017 in the US city of
Dallas, where hackers exploited a ‘radio issue’ to set off the
city’s network of 156 tornado sirens in the middle of the night.
The alarms continued for 1.5 hours, resulting in over 4000
emergency services calls being made, and causing significant
congestion to the city’s emergency telephone lines.
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There are a number of things that local
governments can do to improve the cyber
security of their smart city infrastructure.
These include:
• putting in place a cyber-incident response
plan;
• undertaking a data breach simulation to
identify technological vulnerabilities; and
• maintaining back up systems for when the
infrastructure fails.
Local governments should also be particularly
careful when partnering with service
providers to deliver smart city projects, and
should ensure those providers have strong
data and network security practices. Finally,
when undertaking any kind of smart city
project which involves collecting citizens’
data, the data should be encrypted where
possible, stored securely, and destroyed when
no longer required.
Authors: Belinda Breakspear | Partner Intellectual Property and Competition
| T +61 7 3233 8968 |
E bbreakspear@mccullough.com.au
Alex Hutchens | Partner - Intellectual Property
and Competition | T +61 2 8241 5609
| E ahutchens@mccullough.com.au
Jake Grant | Special Counsel - Intellectual
Property and Competition | T +61 7 3233
8663 | E jgrant@mccullough.com.au
Jennifer Ashlan | Lawyer -Intellectual Property
and Competition | T +61 7 3233 8718 |
E jashlan@mccullough.com.au
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Case note
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Local Government liable for
pothole – Tait v Goondiwindi
Regional Council

O

n 31 October 2019, Judge
Jarro of the District Court
found in favour of a
motorcyclist who sued Goondiwindi
Regional Council (Council) for
negligence, arising from the
motorcyclist hitting a pothole on the
Leichhardt Highway (Highway) and
crashing. Council was held liable
despite the statutory protections
ordinarily afforded to public
authorities.

The Accident

Background

By luck, the first rider in the group
missed the 30-40mm deep pothole
that had developed on the floodway,
but Ms Tait was not so fortunate.
She hit the pothole at around 80km/
hr, was thrown from her bike and
suffered significant spinal, foot, hip,
ankle and hand injuries.

On Sunday 25 September 2016,
58 year old Goondiwindi local,
Paula Tait, was riding with seven
other motorcyclists on their regular
recreational ride. The group rode
in a staggered formation – Ms Tait
was third from the front, towards the
middle of the road. By all accounts,
Ms Tait was a careful, experienced
rider, familiar with the area.

Between 13 and 20 September 2016,
significant rainfall hit the Goondiwindi
region. Large sections of the
Highway flooded, with up to 0.3m of
water settling across the Mittengang
Creek floodway. These floodwaters
caused significant degradation of the
Highway.

The riders all reported that there
were no warning signs visible on the
Highway, despite them apparently
being erected. However, many of
the riders reported that shortly after
the accident, they noticed a man in a
blue car stop by the side of the road
and raise a warning sign that had
fallen over. It transpired at trial that
when erecting the warning signs, the
Council crew did not use sandbags to
weigh down the signs (as they usually

After the floodwaters receded,
Council crews began inspecting
the Highway. On Thursday, 22
September, Council crews erected
temporary signage warning motorists
to reduce their speed across the
Mittengang Creek floodway, due to
the rough surface.
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would). The crew did not have any
sandbags on them at the time.

Possibly because of this, the plaintiff
did not argue that Council was
negligent by failing to fix the pothole
within a few days of it arising. Instead,
Ms Tait argued that Council was
negligent by failing to properly secure
the warning signs, which caused them
to blow over, which meant the riding
group was unaware of the dangers on
the relevant stretch of road.

Council Liability
Despite the Highway being a
state-controlled road, Council was
responsible for the maintenance of
the road pursuant to contractual
arrangements with the State of
Queensland.

Judge Jarro agreed, and awarded
$304,138.11 in damages to Ms Tait.

Ordinarily, Section 37 of the Civil
Liability Act 2003 (Qld) (CLA) prevents
a public authority (including a local
government) from being liable for any
failure to:

Key Takeaways for Councils
Local governments should be aware
that the protections afforded by the
CLA are not absolute, and in certain
circumstances liability exposure may
exist for accidents caused by road
conditions.

• repair a road or to keep road in
repair; or
• inspect a road for the purpose of
deciding the need to repair the
road or to keep the road in repair.

Author: Patrick O’Brien | Lawyer
- Environment, Planning and
Government | T +61 7 3233 8529 |
E pobrien@mccullough.com.au

However, this exception does not
apply if at the time of the alleged
failure, the authority had ‘actual
knowledge’ of the particular risk,
which resulted in the harm. On
Council’s own evidence, it had actual
knowledge, because it had inspected
the Highway and erected signs (that
fell over).
Section 35 of the CLA sets out
principles concerning public authority
resourcing and responsibilities,
including that public authorities are
resource constrained and can rely
on general procedures to respond to
issues.
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J

ake Grant is a Special Counsel in our Intellectual Property,
Technology and Competition team in Brisbane. He has been
advising both public and private sector clients on commercial,
technology, procurement and intellectual property transactions for
over 15 years.
Jake has particular experience supporting local government
on IT protection, licensing and commercialisation projects,
technology procurement and outsourcing projects as well as data
management and privacy issues.

Getting to
know our
team

With a background in both in-house (including 6 years at a
Government-owned corporation) and private practice, Jake’s focus
is to leverage his technology, commercial and intellectual property
experience to deliver practical advice and workable solutions for
clients.
Jake regularly presents to local government on key issues
impacting local governments in the intellectual property arena,
including on the privacy and data breach regulatory landscape and
practical risk mitigation strategies.
Jake Grant | Special Counsel | T +61 7 3233 8663 | E jgrant@mccullough.com.au

Upcoming events 2020
February
6-7

McCullough Robertson Local Government In-House Counsel Forum
To register, contact: Jillian Millard | E jmillard@mccullough.com.au

12-13

LGMA Ignite Program Introductory Forum
More information: https://www.lgmaqld.org.au/ignite

25-26

LGMA Propeller Programme Introductory Forum
More information: https://www.lgmaqld.org.au/propeller

March
4

LGMA Human Resources and Onboarding Forums
More information: https://www.lgmaqld.org.au/human-resources

12-13

LGMA Queensland CEO Forum
More information: https://www.lgmaqld.org.au/ceoforum

25-26

LGMA ILG Chiefs Forums
More information: https://www.lgmaqld.org.au/ilg-forum
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