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Turkish Competition Authority's Settlement Regulation enters into force and
subsequently, the First Settlement Decision is announced
The Turkish Competition Authority's ("Authority") Regulation on the Settlement Procedure for
Investigations on Anticompetitive Agreements, Concerted Practices, Decisions and Abuse of Dominant
Position ("Regulation") was published in the Official Gazette dated 15 July 2021 and No. 31542, and
entered into force the same day. The settlement procedure has been introduced by Law No. 7246
amending Law No. 4054 on the Protection of Competition ("Law No. 4054"), which entered into force on 24
June 2020, where the procedures and principles for the settlement procedure have been left to the
regulation to be issued by the Turkish Competition Board ("Board"). In this regard, the draft regulation was
announced on the Authority's website on 18 March 2021 ("Draft Regulation") and was opened to public
opinion until 19 April 2021. Following the public opinions on the Draft Regulation, the Regulation entered
into force with the aim of saving on time and resources in investigations by concluding the investigation
process rapidly and conclusively. Despite being quite similar to the Draft Regulation, the finalized version
of the Regulation brings further clarifications and some changes on certain points.
The Regulation is another effort of the Authority to harmonize the Turkish competition law regime with the
EU. The Regulation aims to regulate the procedures and principles for the settlement mechanism
applicable for the undertakings or associations of undertakings investigated for their conduct under Articles
4 and 6 of Law No. 4054, which prohibits restrictive agreements and abuse of dominance, respectively.
The Regulation implements the following procedures and principles:


Applicable for any kind of anticompetitive conduct: Unlike the de minimis exception and the
commitment mechanism, which were also newly introduced by Law No. 7246 amending Law No.
4054 and further regulated through communiqués published recently, the settlement mechanism
would be applicable for any type of violation falling under Articles 4 (anti-competitive agreements)
and 6 (abuse of dominance) of Law No. 4054 and would not exclude clear and hardcore violations.



The time limitation for settlement: In line with Article 43 of Law No. 4054, the Regulation
provides that the Board could settle with the investigated parties, who accept the existence and
scope of the violation, until the official service of the investigation report.



Procedure for the initiation of the settlement process: The settlement procedure can
commence after the initiation of an investigation based upon the investigated parties' written
request or ex officio by the Board. In case the investigated parties request a settlement, the Board
may accept or reject the request or may decide to invite the other investigated parties (if any) for
settlement discussions. Differently from the Draft Regulation, the Regulation introduces that when
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the Board receives the parties' request for settlement, if a more detailed investigation is required to
reveal the nature and scope of the alleged violation, the Board may postpone its decision on the
initiation of the process.
If the Board commences the settlement process ex officio, the investigated parties should submit
their intention to commence the settlement discussions within 15 days following the receipt of the
Board's invitation. Any submissions after this period would not be taken into consideration. While
the Draft Regulation provided that the parties should submit their intention within a reasonable
period to be designated by the Board, the Regulation brings legal certainty on that front by
determining an exact period for this submission.
In terms of the process initiation, the Board will consider the procedural benefits derived from
concluding the investigation process rapidly and any differences in opinion of the investigated
parties and the Board itself on the existence and scope of the violation. The Board may also take
into account: (i) the number of the investigated parties; (ii) whether a significant number of
investigated parties apply for settlement; (iii) the scope of the violation and nature of the evidence;
and (iv) the possibility of reaching a common understanding on the existence and scope of the
violation with the investigated parties.


Settlement discussions with the Authority: The Regulation indicates that once the investigated
parties' request for settlement is accepted or they duly accept the Board's invitation, the settlement
discussions will start as soon as possible. Article 6/2 of the Regulation underlines that a party
would not be deemed to accept the allegations because it participates in settlement discussions
and the parties might rescind their acceptance before the submission of the settlement letter. As
per Article 6/5 of the Regulation, during these discussions, the Authority will enable the parties to
obtain information on: (i) the content of the allegations against the relevant party; (ii) the nature and
scope of the alleged violation; (iii) the primary evidence used to determine the alleged violation; (iv)
potential reduction rates; and (v) the range of potential administrative fines. The settling party will
also be allowed to provide its opinions on the foregoing matters during the discussions. Settlement
discussions shall be recorded with the minutes of the discussion to be agreed by the parties that
attended the discussion. These records will be kept as the Authority's internal correspondence, i.e.,
the records cannot be accessed under the right of access to file as per Communiqué No. 2010/3
on the Regulation of the Right of Access to the File and Protection of Trade Secrets.



Interim decision on the settlement: As settlement discussions come to an end, the Board issues
an interim decision on the settlement process, which lays out the basis of the settlement letter. The
interim decision will mainly include: (i) the nature and scope of the alleged violation; (ii) the
maximum administrative monetary fine calculated pursuant to the Regulation on Fines to Apply in
Cases of Agreements, Concerted Practices and Decisions Limiting Competition, and Abuse of
Dominant Position ("Regulation on Fines"); (iii) reduction rate as a result of the settlement
procedure; (iv) reduction rate pursuant to Regulation on Active Cooperation for Detecting Cartels
("Leniency Regulation"), if applicable; (v) maximum administrative fine rate and amount to be
imposed; and (vi) period for the submission of the settlement letter to the Authority. Should the
parties agree with this interim decision, they must submit their settlement letter within the Board's
determined period, which should not exceed 15 days. Otherwise, the interim decision will not be
binding for the Board.



Settlement letter: If the parties accept the content of the interim decision, they will submit their
settlement letter to the Authority, which should include the parties' explicit declaration of
acceptance on: (i) the existence and the scope of the violation; (ii) the maximum rate and amount
of fine that the Board may impose; (iii) them being sufficiently informed about the allegations and
allowed to provide their opinions and explanations; and (iv) not challenging the administrative
monetary fine and content of the settlement letter. Once the settlement letter is duly submitted to
the Authority, it cannot be withdrawn. However, if the submission lacks the required points, the
Board will grant the submitting party seven days to complete the letter for once. The Board has no
discretion but to grant this additional period when a party's submission is deficient. If the settling
party does not complete the deficiencies in this period, the Board will terminate the settlement
procedure. Again, the settlement letter will be kept as the Authority's internal correspondence.
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Settlement decision: Within 15 days upon the submission of the settlement letter before the
Authority, the Board terminates the investigation against the relevant party with a final decision
finding a violation and including the fines.



Nonsettlement: If the settlement party does not submit the settlement letter, does not complete
the deficiencies in the settlement letter in due time, or withdraws from the settlement process
during discussions, the ordinary investigation process will continue. This will also be applicable
where the Board decides to terminate the settlement process given that it concludes: (i) that the
expected procedural benefits cannot be achieved or that no consensus on the existence and scope
of the violation can be reached with the investigated parties; (ii) a risk of obscuration of evidence;
and/or (iii) a failure to fulfill the confidentiality obligation. The final decision will include the
reasoning of the Board's decision on the termination of the settlement procedure due to the
foregoing considerations or the rejection of the settlement request. However, in case of
nonsettlement, the information and documents submitted by the relevant party during the
settlement discussions will be removed from the file and cannot be used against the relevant party
as the basis for the final decision on the investigation.



Second-time submissions are prohibited: The undertaking cannot request for settlement in
case the process does not result in settlement, the undertaking does not accept the Board's
invitation for the initiation of the settlement process, or the undertaking does not respond to this
invitation in due time.



To settle or not to settle: The settlement procedure seems to be a strategic decision for
undertakings in terms of saving on costs and time. One would have to weigh the potential
advantages and disadvantages when deciding to settle.
o

Reduced fines: While the Draft Regulation did not provide for a lower limit of the reduction
in the fines, the Regulation envisages a 10% to 25% reduction in fines.

o

Best of both worlds — leniency and settlement: A settlement procedure does not
prejudice a party's benefits under a leniency application. Pursuant to Article 7/3 of the
Regulation, a party could still benefit from reductions awarded under these two different
procedures, i.e., the reduction of the fine granted to the parties for settlement will be added
to their leniency reward.

o

Judicial review restriction: As also stipulated under Article 43 of Law No. 4054, the
Regulation deprives settling parties from appealing the administrative monetary fine and
settlement letter content.



Confidentiality obligation: As per Article 12 of the Regulation, settling parties should keep
confidential the content of the settlement discussions, and information and documents they
obtained during the settlement discussions, until the final decision. If the Board detects a violation
of this obligation, it has the authority to launch another investigation and will consider it as an
aggregating factor for determining the administrative monetary fine.



Application of the Regulation to Ongoing Investigations: The Regulation provides that the
regulation provisions can also be applied to the ongoing full-fledged investigations where
investigation reports are yet to be served.

After the enforcement of the Regulation, on 9 August 2021, the Authority announced on its official website
that its investigation against Türk Philips Ticaret A.Ş. ("Philips Turkey"), Dünya Dış Ticaret Ltd. Şti.,
Melisa Elektrikli ve Elektronik Ev Eşyaları Bilg. Don. İnş. San. Tic. A.Ş., Nit-Set Ev Aletleri Paz. San. ve Tic.
Ltd. Şti. and GİPA Dayanıklı Tüketim Mamülleri Tic. A.Ş. was concluded with the newly introduced
settlement mechanism for each investigation party.1 The Board decided to launch the relevant investigation
following the preliminary investigation initiated against Philips Turkey based upon the allegation that Philips
Turkey violated Article 4 of Law No. 4054 through restricting its authorized dealers' online sales and
determining their resale prices.2

1
2

Turkish Competition Board's ("Board") decision dated 5 August 2021 and numbered 21-37/524-258.
Board's decision dated 7 January 2021 and numbered 21-01/9-M.
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All in all, the Regulation is an important step for the Authority in catching up with a decade of the EU's
settlement enforcement and keeping its position aligned with EU competition law, and the Board's first
settlement decision shows that both the Board and the investigated undertakings now have another tool to
consider to save time and resources in investigations by concluding the investigation process rapidly and
conclusively.

Competition Authority's investigation against the fertilizers resulted with no fines

The adventure begun when the price increases in the fertilizer sector attracted the attention of the
Authority, and the Board decided to initiate an ex officio preliminary investigation to look into these
increases in 2018.3 Although the Authority conducted on-site inspections at six undertakings and an
association of undertakings and obtained various documents, which indicate that market players have
received market intelligence, this does not concretely demonstrate they obtained this directly or indirectly
from competitors in a collusive relationship. However, the Authority launched the investigation against six
fertilizers,4 representing 80% of the sector, based upon only a single document that might evidence an anticompetitive behavior.5 Eventually, the Board concluded the investigation without finding any violation of
Article 4 of Law No. 4054.6

To get hold of the market characteristics and structure

The Board carried out a detailed analysis on the market structure of fertilizers. The Board determined that
the fertilizer sector has an oligopolistic market structure as six undertakings constituting the major part of
the trade volume in the sector and homogeneity of the product. Other market characteristics are identified
as follows: (i) low brand awareness, (ii) significant dependence on raw materials and imports, (iii)
dependence on international prices and exchange rates, (iv) transparency arising from the nonexclusive
dealership system and imports from similar players, and (v) fluctuations in consumption due to seasonality
and, on this basis, potential stock risks.
While assessing the market transparency, the Board considered the following to conclude that the market
is easy to monitor with a considerably high transparency:


Due to the implementation of a multisupply system in a nonexclusive dealership system, dealers
have made trade-sensitive information of different manufacturers a bargaining element.



Competitors in the sector have shared warehouses, ports or evacuation areas due to physical
deficiencies.



The mandatory purchases between competitors due to insufficient production.



Competitors' use of common foreign suppliers, as well as the availability of international fertilizer
prices and competitors' trading information through international broadcast channels.

What makes this decision important?

3

Board's decision dated 11 October 2018 and numbered 18-38/619-M.
Toros Tarım Sanayi ve Ticaret A.Ş., Bandırma Gübre Fabrikaları A.Ş., Ege Sanayii A.Ş., Gübre Fabrikaları T.A.Ş.,
Gemlik Gübre Sanayi A.Ş. and İstanbul Gübre Sanayii A.Ş.
5 Board's decision dated 21 February 2019 and numbered 19-08/96-M.
6 Board's decision dated 26 November 2020 and numbered 20-51/718-317.
4
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Although various documents obtained during the on-site inspections are within the scope of the preliminary
investigation and the investigation, the Board focused on only one document that raise suspicions of an
anti-competitive conduct through exchange of competitively sensitive information (i.e., future price increase
of urea fertilizers). However, as the statements within this document belongs to a third party and there is no
document that could evidence the contact between the investigated undertakings, the Board did not find
that it meets the standard of proof for a competition law violation on its own and the Board carried out an
economic analysis.
The Board compared the list prices and actual prices of the relevant undertakings, and the price changes
at the time of the suspected document. The Board found that (i) the actual prices of the players
differentiate and competitors can show different behaviors in terms of price increases/decreases even
within the same day, and (ii) the price increases in the relevant period could result from factors beyond the
players' behaviors. In this respect, the Board concluded that there were no incriminating evidence against
the investigated undertakings. However, the Board still referred the case to the Authority's Economic
Analyses and Research Department to analyze whether the price fluctuations during the relevant period
are in the nature of arising any suspicions of anti-competitive collusion and whether these fluctuations
could be explained with external and internal cost shocks, assuming that the demand conditions are
homogenous.
The Authority's Economic Analyses and Research Department's regression analysis for bottom and urea
fertilizers did not reveal any structural fracture findings that could signal an explicit or implicit price fixing
agreement. The department considered that the changes in the fertilizer prices during the observed period
could be explained with the changes in the explanatory variables (i.e., foreign exchange rates, producer
price index in energy, international FOB prices for urea and ammonia in USD, and seasonality).
Accordingly, the Board did not find a violation of Article 4 of Law No. 4054 and did not impose any fines on
the investigated undertakings. To reach this conclusion, the Board did not make do with the documents
and information obtained during the on-site inspections but rather carried out a detailed analysis on the
market dynamics followed with an economic analysis. In this regard, the decision is of importance to
demonstrate the level of standard of proof that is required for a finding of a concerted practice.
Competition Authority launches investigation against 32 companies in relation to
the labor market
The Authority first announced on its official website on 20 April 2021 that it has ex officio launched a fullfledged investigation against 32 companies, mainly active in digital markets, to determine whether they
violated Article 4 of Law No. 4054 through gentlemen's agreements in labor markets in Turkey.7
The announcement provides that, being employers and competing for labor in labor markets through
direct/indirect agreements, the undertakings may prevent the transfer of employees among themselves —
depriving the employees of job opportunities that offer higher wages and better conditions. Thereby, this
may distort the competitive structure in labor markets due to the decrease in the mobility of the labor
between undertakings and/or the artificial inability to find the real value of the wages in return for the labor.
The Authority indicates that this could lead employees to shift toward different markets and even abroad,
where their labor efforts would be rewarded sufficiently.
In this respect, the Authority refers to the competition authority's increasing enforcements over labor
markets. With this intervention, the Authority aims to increase the global competitiveness of undertakings
with employees being employed by undertakings where they can efficiently offer their labor, with expansion
of opinions/talents among undertakings, and with preventing employees from working with wages below
competitive levels.
The announcement indicates that the Authority considers the concerns in labor markets and the benefits of
addressing these concerns under the competition law. In addition, it emphasizes that the Authority aims to
protect the competitive structure of the labor market by acknowledging the contribution of employees to the
process of meeting products and services with the consumer, especially in the digital age where creativity
and innovative intelligence come to the fore. Later on, the President of the Authority, Birol Küle, on 5 May
7

Original Turkish version of the announcement is available here.
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2021, provided his insights on the competitive concerns in labor markets to Anadolu Agency, a state-run
news agency in Turkey.8 Birol Küle underlined that this investigation is the first example where labor
markets are the sole focus and is significantly comprehensive. Indeed, in October 2020, the Board has
launched an investigation against eight private hospitals to determine whether they violated Article 4 of
Law No. 4054 based upon the allegations related to their behaviors in the labor market (more specifically,
prevention of personnel transfer among themselves through a gentlemen's agreement) along with the
allegation that they have collectively determined the operating room service fees they demand from
freelance doctors.9 On the other hand, other cases on allegations regarding the anti-competitive behaviors
in labor markets closed at the preliminary stage.10
The President also noted that the history of the competition law concerns goes back to the 18th century,
but the competition law enforcements over labor markets has come into play in the recent years through
"no-poaching" and "wage-fixing" agreements. The President has also underlined that such agreements
mainly decrease mobility of labor result in reduction of innovation, which is essential to today's economy,
and thereby result in decrease in the employees' contribution to the process of creating economic value. In
this regard, Birol Küle explicitly pointed out that the Authority will take necessary steps to protect the
competitive structure of labor markets along with the product and services markets. Lastly, while
acknowledging employers' concerns on protecting their intellectual property rights, Birol Küle indicated that
prevention of labor mobility should not be used as a tool to protect those rights. His following statements
signaled the Authority's plans to prepare a guideline to clear out the legal uncertainties that employers may
face.
Two recent Board decisions also herald the Authority's stance on this issue, namely BFIT11 and İzmir
Container Transporters decisions.12 The Board wrapped up both cases at the preliminary investigation
stage. In a nutshell:


In the BFIT decision, the Board examined an "atypical" no-poaching arrangement between a
franchisor and its franchisees. The franchisor, BFIT, a gym chain, prohibited its franchisees from
employing a personnel, who is or was working for the franchisor/a franchisee/a competitor, without
first obtaining the franchisor's written consent. The Board, with reference to the US competition
law and its previous decisions, considered that the no-poaching arrangement in the relevant
franchise agreement might have indirect effects in the labor market and should be evaluated
under Article 4 of Law No. 4054. The Board assessed that the provision could not benefit from the
block exemption under Block Exemption Communiqué No. 2002/2 on Vertical Agreements, and
made an individual exemption analysis. However, the Board considered that the relevant clauses
are for protection of uniformity in franchised gyms, ensuring a certain quality standard for trainers
and ensuring that consumers work with trainers with a certain standard. Accordingly, the Board
concluded that they meet the first two conditions of individual exemption, i.e., ensuring new
developments/improvements or economic/technical improvement in the production or distribution
of goods and in the provision of services, with consumers benefitting therefrom. However, the
Board found that they could restrict competition in the labor market more than necessary to
achieve these goals given that (i) these prohibitions are not only limited with the term of the
agreement but also covers one or two years after the termination of the agreement and this is not
reasonable to achieve the goals, and (ii) the scope of the franchisor's consent is unclear. In this
regard, the Board concluded that the relevant clause do not benefit from the individual exemption.
However, after considering BFIT's low market share, the limited potential effects of violation, and
that the relevant provisions did not prevent personnel transfer in practice, the Board did not find it
necessary to launch a full-fledged investigation. Instead it imposed obligations on BFIT to limit the
relevant restriction with the term of the agreement and explicitly provide the reasoning of the
required consent.

8

Original Turkish version of Birol Küle's statements is available here.
Board's decision dated 15 October 2020 and numbered 20-46/624-M – The Board expanded the scope of the
investigation through its decision dated 7 January 2021 and numbered 21-01/20-M by launching the investigation against
a further 21 private hospitals. Thus, the total number of investigated undertakings reached 29.
10 See, Board's Izmir Container Transporters decision dated 2 January 2020 and numbered 20-01/3-2; BFIT decision, 7
February 2019 and numbered 19-06/64-27; Henkel decision dated 26 May 2011 and numbered 11-32/650-201; Private
Schools decision dated 3 March 2011 and numbered 11-12/226-76; and TV Series Producers decision dated 28 July 2005
and numbered 05-49/710-195.
11 Board's decision dated 7 February 2019 and numbered 19-06/64-27.
12 Board's decision dated 2 January 2020 and numbered 20-01/3-2.
9
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In its İzmir Container Transporters decision, the Board consolidated its decisional practice on the
issue. Firstly, the Board put the question of the applicability of Law No. 4054 on labor markets on
the table. Accordingly, and despite one of the rapporteur's dissenting opinion, the Board
acknowledged that Law No. 4054 applies to anti-competitive arrangements in labor markets. The
Board explained that no-poaching or wage-fixing agreements are, in their essence, buying cartels
and may violate competition law by effect or by object. As for the present case, the Board found
that the documents rather evidence a wage-fixing agreement between the transporters but also
indicated that no-poaching arrangements could be a part or be considered as a desired outcome
of this agreement. Then, the Board analyzed the effects in the market and based on the factors
(e.g., labor mobility in the market, the investigated undertakings' not constituting a substantial part
of the market and limited buyer powers, and wages' reference to minimum wage), the Board
determined that the agreement produced no anti-competitive effects. The Board decided not to
launch a full-fledged investigation but to send an opinion to the investigated undertakings to
terminate the potential anti-competitive agreements.

In conclusion, the Board's recent decisional practice clearly shows that no-poaching and wage-fixing
agreements (and certain flows of information) may infringe competition law. However, competition law
circles expect that the Authority will further clarify its stance after the ongoing investigation against 32
undertakings and the prospective guidelines.

Footsteps of change: Preliminary report on the e-marketplace sector inquiry

As the role of internet technologies in the economy grows, business structures change — and lawmakers
and authorities are well aware of the need to the adapt to the ongoing digitization of the economy. On 7
May 2021, the Authority published its preliminary report on its e-marketplace sector inquiry ("Report"). The
sector inquiry was initiated on 11 June 2020, with the Board's decision numbered 20-28/353-M, to
understand the dynamics of the e-commerce sector and to determine potential competition law concerns
along with the search for possible solutions as policy changes and regulations.
This is not the first time that the Authority has demonstrated its increasing awareness of the digital markets
and of digitalization itself. In this regard, 2020 was a busy year for the Board. The Digital Data Review
Guidelines for Dawn Raids were introduced on 8 October 2020, clarifying matters regarding digital
inspections on servers, computers, mobile devices, clouds, and the use of the forensic software. While
undertakings such as Google, Facebook, Booking, Yemeksepeti, Sahibinden and Nadirkitap have already
undergone investigations, the Digitalization and Competition Policy Report announced in January 2020 is
still being studied. A digital workforce is also established by the Board. It is safe to say that the Authority
pays great attention to the digital economy, and the e-commerce sector inquiry is part of this long-term
goal.
The inquiry is seen as a part of the Authority's aim to be in line with the global developments, starting with
the EU, along with its aim to establish an understanding of the sector needs of the Turkish market. Thus, it
included different parties' opinions, collected data from online marketplace platforms, third-party sellers,
service providers and consumers, and provided examples from institutions such as the EU Commission
and the OECD, with references to former decisions given by authorities in a worldwide scope. Notably, the
Authority clearly underlined the importance of the relationship between personal data and its practical
applications, use cases, and the potential concerns in a competitive environment.
The Report is open to public comments until 9 July 2021 and stakeholders are encouraged to submit their
views to the Authority.
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Findings of the report

A brief summary of the findings and recommendations in the Report are presented below:


Findings on the theoretical scope
o E-marketplaces are multisided business structures and differ from the traditional markets
in terms of their workflows, network effects, scales, sourcing type, data-related conducts
and market conditions.
o High entry and growth barriers prevent the market from self-correcting and may cause a
concentration cycle, to the advantage of certain undertakings, changing the "in-market
competition" to "competition for the market," which would result in a "winner gets
all" monopoly structure
o The structural problems result in more market power and exclusion opportunities that can
negatively affect sellers in the platforms and, in the end, consumers.



Findings on the current market situation
o The e-commerce sector has gained a significant momentum with the COVID-19 pandemic,
and the competition for market shares has increased.
o In the eyes of consumers, e-marketplace platforms are not interchangeable with the
websites of physical stores and brands.
o The competition between e-marketplaces is mainly based on the number of active
consumers. Consumer prejudice and inertia also increases transition costs for
undertakings, which increases the market concentration tendency.
o A hybrid structure is commonly observed among e-marketplaces, making the emarketplaces themselves and the third-party sellers "competitors" on the same platform.
This situation also creates asymmetrical bargaining power, leading to competition
concerns for the third-party sellers on these platforms, most of whom are small-scale
enterprises.



Key concerns regarding inter-platform competition
o Economies of scale and network effects benefit the gatekeeper undertakings as they
create strong and durable market positions for them and complicate the procedure for
current or potential competitors to establish an effective scale.
o Wide most favored nation ("MFN") clauses implemented by gatekeeper undertakings can
restrict competition with regard to commission rates, affect prices and market entries, and
obstruct market growth. The anti-competitive effects can even increase if applied at the
retail level.
o While narrow MFN clauses and contractual exclusivity conditions can also have more anticompetitive results when implemented by the gatekeeper undertakings, they should be
assessed individually.
o Seller and consumer data that the gatekeeper undertakings have access to can provide a
significant competitive advantage to the undertakings. Thus, gatekeeper marketplaces
should not obstruct data transferability so as to not to restrict multihoming opportunities of
both consumers and sellers. (The emphasis on data transferability is a noteworthy
statement as the Board already has an ongoing investigation on Nadirkitap regarding data
transferability issues.)



Key concerns regarding intra-platform competition
o Asymmetrical bargaining power gives unilateral determination ability to the e-marketplace
platforms against third party sellers.
o Gatekeeper platforms create concerns on "self-preferencing" against third party sellers as
third party sellers and platforms' retail operations are competitors at the retail level. The emarketplaces should avoid self-preferencing conduct such as "prioritizing its own products
in lists/rankings," "gaining unfair advantage in terms of using sellers' data and its own data
for product sales," "providing unfair advantages to sellers who uses the platforms' related
service over other sellers who do not."
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o

An objective, transparent, accountable and predictable business environment and platform
conduct is of critical importance in preventing information asymmetry within e-commerce
platforms.



Key concerns regarding consumers
o Consumers have an "illusion of free service," as it is the case for most platform users, and
they do not have the awareness of the intensive usage of their personal data and potential
privacy breaches, which would also negatively affect the quality.
o Establishing a transparent, open, accessible and customizable consumer policy based on
an objective criteria is necessary to minimize consumer manipulation risk with listing, rating
and commenting conducts that are open to manipulation.
o The number of new entries may be even more limited due to high structural entry barriers
and killer acquisitions in the future.



The next steps and policy recommendations

The Authority is expected to finalize its preliminary report and proceed to its studies on the preparation of
the legislative and regulatory plans, which are briefly provided in the Report with three main steps:
1. Updating the secondary competition law legislation
The Authority considers that the competition law principles should be implemented strictly and
conservatively on the e-marketplace platforms market. The Authority believes that the secondary
legislation should address issues such as assessment of MFN or exclusivity clauses by online platforms,
and existing legislation should be both further clarified and strengthened. In particular, the Authority hints
that lower market share thresholds for exemption may be warranted in the case of online platforms.
The Authority also aims to address potential exploitative abusive behaviors by platforms under Article 6 of
Law No. 4054 on Protection of Competition. Therefore, it is recommended that secondary legislation also
address and clarify potential exploitative abuses, such as excessive collection of consumer data and
imposition of unfair commercial terms.
2. Establishing a "Platform Code of Conduct"
The Authority aims to prevent the alleged asymmetrical bargaining power of platforms from causing a
skewed commercial environment in which costs and benefits are unfairly allocated. Thus, the Authority
states that a "Platform Code of Conduct" to maintain a transparent, open, accessible and foreseeable
ecosystem should be established as a reference point.
This code of conduct would target behaviors such as: (i) abusive contractual changes imposed on thirdparty sellers; (ii) lack of clarity in terms and conditions; and (iii) access to data.
3. Ex-ante gatekeeper regulation
The Authority notes that a separate inquiry regarding digital markets is also underway and aims to
promulgate legislation regarding the determination of "gatekeeper" undertakings and the conducts that they
must avoid. This sector inquiry also encompasses online marketplace platforms under the "online
intermediary services market."
In relation to this, the Authority lists a number of prohibitions that it believes should be imposed on
gatekeeper online marketplace platforms, including: (i) imposing wide MFN clauses; (ii) restricting sellers
from reaching out to public authorities for conflicts between the sellers and the marketplace; (iii) using
nonpublic data gathered from the sellers' activities against sellers for competitor products; (iv) selfpreferencing its own products; and (v) obstructing data transferability.
Remarkably, the Authority also recommends that gatekeepers notify the Authority of all the mergers and
acquisitions they undertake, independently of the notification thresholds given in Communiqué No. 2010/4
Concerning the Mergers and Acquisitions Calling For the Authorization of the Competition Board.
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The Authority once again demonstrated the importance it gives to digital platforms and its aim to be in line
with the EU approach. Indeed, many of the policy recommendations and competitive considerations
expressed by the Authority are in line with the assessments and stances at the EU level. The Authority is
also separately carrying out a broader study of the digital economy, with a view to promulgating a
Digitalization and Competition Policy Report that will lay the foundation of enforcement priorities and
regulation of the digital economy, which also includes online marketplace platforms. The stance taken in
the current Report, and in particular the adoption of the gatekeeper terminology, hints that the expected
regulatory instruments on the digital economy will closely follow the EU's Digital Markets Act.

Creeping acquisitions can always be subject to assessment
In its Dürümle/Global Restaurant Investments decision dated 14 February 2021 and numbered 21-03/2812 ("Decision"), the Board once again emphasized the importance of creeping acquisitions and the
turnover calculations.
The Decision concerns the acquisition of sole control over Dürümle Gıda Sanayi ve Ticaret A.Ş. ("Target")
by Global Restaurant Investments III Sarl ("Buyer"). The Target is a fast food restaurants chain and has 31
restaurants in large cities of Turkey. As for the Buyer, it is a special purpose vehicle that is ultimately
controlled by Mediterra Capital Partners I, LP ("Ultimate Buyer"). The Ultimate Buyer is a capital fund that
invests in small- and medium-sized undertakings in Turkey. The Ultimate Buyer's investment portfolio
includes two fast food restaurant chains.
After determining the change of control requirement when assessing whether the transaction is subject to
mandatory merger filing, the Board examined the 2020 turnover figures of the Target and the Ultimate
Buyer and determined that they did not exceed the turnover thresholds provided under Art. 7 of
Communique No. 2010/4 Concerning the Mergers and Acquisitions Requiring the Clearance of the
Competition Board ("Communique No. 2010/4"). However, the Board did not wrap up its analysis and
probed whether there is a creeping acquisition at hand.
To provide a background information, pursuant to Art. 8(5) of Communique No. 2010/4 "[t]wo or more
transactions (…), carried out [i] between the same persons or parties [ii] or in the same relevant product
market by the same undertaking within a period of three years, shall be considered as a single transaction
for the calculation of turnovers listed in Article 7 of this Communiqué."
This provision allows the Board to consider multiple transactions as a single transaction for the purposes of
calculating the transaction parties' turnovers, under certain conditions. The purpose of this article is to
mainly ensure that the same undertaking does not tiptoe around mandatory merger control by way of
breaking down a transaction into a series of transactions over a period of time. On this basis, the Board
referred to a previous decision where the Ultimate Buyer acquired the sole control over another fast food
restaurant chain in 2018 (i.e., another transaction that is carried out in the same relevant product market by
the same undertaking within a period of three years). Indeed, the Board granted clearance to the
acquisition of sole control over Pizza Pizza Türker Turistik İşletmeleri İnşaat ve Gıda San. Tic. A.Ş. by the
Ultimate Buyer ("2018 Acquisition") (Pizza Pizza/Luz Business, March 30, 2018, No. 18-19/331-165).
Therefore, the Board decided that the 2018 Acquisition and the case at hand constitute a single transaction
within the meaning of Art. 7 of Communique No. 2010/4, and the turnover figures in the 2018 Acquisition
should be considered along with the current turnover figures. Ultimately, the Board found that the present
transaction is subject to mandatory merger control filing considering that the turnovers of the parties
exceed the turnover thresholds provided under Art. 7 of Communiqué No. 2010/4 when the turnover of the
assets in the first transaction and the turnover of the asset in the current case are considered together.
This is not the first time the Board has applied revised Art. 8(5) of Communique No. 2010/4, indeed there
are many more decisions (Migros/Dörtler, 16 January 2020, No. 20-04/38-20; Mikro Yazılımevi/Paraşüt
Yazılım, 20 June 2019, No. 19-22/329-147; MP Hotel Management, 22 November 2018, No. 18-44/699343; Gümüşdoğa/Baracuda, 21 June 2018, No. 18-20/350-171; Zirve/Mikro, 18 January 2018, No. 1803/25-13. Also see. Batıgroup/Straumann, 26 October 2017, No. 17-35/553-240). The Authority amended
Art. 8(5) of Communique No. 2010/4 with its Communique No. 2017/2 in 2017. The previous version of the
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article was akin to the European Commission's Merger Regulation No. 139/2004. With this revision, the
Authority expanded its grip on creeping acquisitions. Post-revision, the Board can apply the multiple
transaction rule for transactions that are carried out by the same undertaking in the same relevant product
market. The amendment also extended the time scope for the serial transaction rule to three years. This is
one of the crucial aspects that distinguish the Turkish merger control regime from its source law (i.e., EU
merger control regime).
In conclusion, the Board's Decision is yet another reminder that acquirers need to be wary of the fact that
their previous acquisitions might trigger the notification requirement under the Turkish merger control
regime.
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