Response to ASIC Consultation Paper 326:
Chapter 6 Relief for Share Transfers Using
s 444GA of the Corporations Act

Background to this response
KordaMentha and Baker McKenzie make this joint submission to ASIC based on their experiences in
the administration (and subsequent deed administration) of Ten Network Holdings Ltd (Ten) described
in more detail below, in which ASIC relief from Chapter 6 of the Corporations Act1 was sought (and
obtained) in conjunction with a successful application made to the Court under s 444GA for leave to
transfer all of the shares in ASX listed Ten to CBS.
This response also draws on KordaMentha's experiences in:



having sought and obtained ASIC relief from Chapter 6 of the Corporations Act in conjunction with
successful applications made to the Court under s 444GA in the deed administrations of each of
Mirabela Nickel Limited (Mirabela) and Black Oak Minerals Limited (Black Oak); and



their current experience as deed administrators of Alita Resources Limited (Alita), where the
relevant s 444GA application is currently before the Court with a hearing scheduled for 4 March
2020

in each case acting as administrators and relevantly preparing the experts' report sent to shareholders
for the purpose of seeking ASIC relief from Chapter 6 to enable the 444GA transfer to proceed.
In summary, our views (as discussed in more detail below) are:



the inclusion of a going concern valuation in an expert's report sent to shareholders in support of
ASIC relief relating to 444GA orders is unnecessary and misleading and of no assistance to the
Court in considering a 444GA application;



the administrator will generally be best placed to provide relevant material to shareholders in
relation to a 444GA application and is appropriately independent; and



if the Court is satisfied that the making of the 444GA orders causes no unfair prejudice to
shareholders as required by s 444GA(3), then that ought to be sufficient to enable ASIC to grant
the necessary waiver.

The Ten administration and s 444GA application
Mark Korda, Jennifer Nettleton and Jarrod Villani of KordaMentha (Administrators) were the
voluntary administrators of Ten. At their appointment, Ten had approximately 17,000 shareholders
and had been suspended from trading.
At the second meeting of creditors, the creditors of Ten resolved that the company should enter into a
deed of company arrangement (DOCA) which included as conditions precedent that leave be granted
pursuant to section 444GA for the transfer of all of the shares in Ten to CBS and that ASIC relief
necessary to permit that transfer of shares be obtained.
An explanatory statement (ES) and independent expert's report (IER) were issued by the
Administrators to Ten shareholders. As noted by the independent expert Ian Jedlin of KPMG, the IER
was to be:



1

used for the purpose of the s 444GA court application to assist the Court in determining whether
the proposed transfer of shares to CBS would unfairly prejudice shareholders;
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used for the purpose of applying to ASIC for relief from the takeover provisions of the
Corporations Act; and



included in an explanatory statement to be sent to shareholders.

As required by ASIC, the IER valued Ten on both a going concern basis and on a liquidation basis. In
Ten, the Deed Administrators used an independent expert due to the nature of the industry in which
Ten operated, and the litigious context of the administration.2
Three individual Ten shareholders (Ten Shareholders) appeared unrepresented at the 3 day hearing
of the Administrators' s 444GA application and unsuccessfully opposed the making of the s 444GA
orders.
Shortly after the conclusion of the hearing, Justice Black in the Supreme Court of New South Wales
made orders pursuant to s 444GA of the Corporations Act giving the Administrators leave (subject to
satisfaction or waiver of the other conditions precedent in the DOCA) to the transfer all of the issued
shares in Ten to CBS.
Baker McKenzie acted for the Administrators in the s 444GA application.
A short summary timeline of the Ten administration can be found at Appendix 1 to this submission.
The relevant history of the Ten administration is summarised in the judgment of Justice Black on the s
444GA application, In the matter of Ten Network Holdings Limited (subject to deed of company
arrangement)(receivers and managers appointed) (2017) 123 ACSR 253, a copy of which appears at
Appendix 2 to this submission, at paragraphs [3] to [14].

The Black Oak and Alita administrations and s 444GA applications
We also attach as Appendices 3 and 4 timelines and short summaries of the administrations and s
444GA applications in respect of Black Oak and Alita respectively.
B1: We propose to include guidance in RG 6 about when we will grant relief to facilitate a
s444GA transfer, namely where:
(a)

an IER is prepared in accordance with RG 111; and

(b)

the IER and explanatory materials are made available to shareholders before the
s444GA hearing.

B1Q1 Do you agree that ASIC should require an IER to be prepared in accordance with RG 111
and that the IER and explanatory materials should be provided to shareholders before the
hearing? If not, why not?
See our consolidated response below to B1Q3.
B1Q2 Are there situations where you consider the IER might be unnecessary? If so, please
outline the circumstances.
See our consolidated response below to B1Q3.

2

As discussed elsewhere in this submission, the deed administrators in each of Mirabela, Back Oak and Alita prepared the
report themselves rather than use an independent expert.
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B1Q3 Do you consider that the administrator's report to creditors could be used instead of an
IER? If so, on what basis? If not, why not?
We agree that materials should be made available to shareholders before the hearing of the s 444GA
application to enable shareholders to decide whether or not they wish to appear at the hearing and
oppose the application (as they are entitled to do under s 444GA(2)(a)). We note that a relevant
consideration for the Courts on the hearing of the s 444GA application is whether a full and accurate
description has been given to shareholders and whether they have been given a full opportunity to
appear in opposition to the application. 3
In considering the form, content and author of those materials, it is important to appreciate that the
only decision that shareholders can make on receipt of these materials is whether or not they will
appear before the Court to oppose the application. Relevantly, there is no offer being made to
shareholders for the acquisition of their shares (the transfer will be for nil consideration) and the
transfer of shares can occur with leave of the Court whether or not the shareholders consent to the
transaction.
Contrast this with an IER in a typical takeover transaction, where shareholders are able to actively
decide whether to accept the bid (or, in a scheme of arrangement, to vote for the scheme). The IER
will not only assist with that decision, it will also allow shareholders to assess (based on the premium
for control being offered) whether an alternative, higher bid might be forthcoming from another bidder.
This level of active decision making by shareholders is not part of a s 444GA process, and there is no
premium for control being offered to them. Accordingly, the traditional purpose of an IER is not present
in relation to a s 444GA process.
To put it another way, in a solvent takeover transaction the magnitude of the valuation is critically
important - it determines whether or not the offer price is above or below the valuation. However, in a
s 444GA transaction the magnitude is irrelevant - all that matters is that the value of equity is below
zero. The size of the net asset deficiency is very relevant to unsecured creditors, but not at all relevant
to shareholders.
The nature of the information that shareholders need, therefore, is quite different from what they would
need in a takeover transaction. All they need to know is that equity is worth less than zero. Often, it
will not require an independent valuation prepared in accordance with RG 111 to determine this.
We further note that in a solvent takeover transaction there is usually no legal obligation to provide an
IER. It is the practice in schemes of arrangement to provide an IER (even when not legally required).
However in agreed or recommended takeover bids there will often be no IER, and the target's
directors will make a recommendation to shareholders themselves, based on their own assessment of
the value of the company and taking account of any auction or sale process that they have undertaken
in reaching the agreed bid.
With that in mind, we consider that prior to the hearing of the s 444GA application:

3

See for example Re Centennial Mining Ltd (subject to deed of company arrangement) [2019] WASC 441 at [19].
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(a)

the administrator's report to creditors required by Rule 75-225 of the Insolvency Practice
Rules (Corporations)4 (Administrator's Report to Creditors) should, with some additions,
generally and unless exceptional circumstances apply or the administrator considers it
appropriate, be provided to shareholders in place of an IER even in circumstances where
ASIC relief from Chapter 6 is sought; and

(b)

as discussed below, a short supplementary document in the nature of an explanatory
statement should also be made available to shareholders.

Administrator's Report to Creditors
The Administrator's Report to Creditors is required to be provided to creditors before the second
meeting of creditors convened pursuant to section 439A of the Corporations Act irrespective of the
type of company in administration, whether or not a DOCA or a DOCA combined with a transfer of
shares under s 444GA is proposed. That is, the preparation of the administrator's report is an expense
that the administrator is already required by the Corporations Act to incur (whether or not those fees
are recoverable from the assets of the company).
The requirement to obtain an IER on the other hand is an additional and not insignificant expense 5
which presently is only required as a condition of ASIC relief (even though not required by law) if the
company in administration is a company to which the takeovers prohibition in Chapter 6 applies and a
DOCA which proposes a transfer of shares under s 444GA has been approved by creditors.
Given the administrator's specialist insolvency expertise and their knowledge of the company, we
consider that the administrator is best placed to understand the history of the company, its assets and
liabilities (having access to the books and records) and the potential sale value of assets (having
either run the sale process or been involved in a sale process run by a receiver appointed to the
assets), being matters required to be included in any event in the Administrator's Report to Creditors.
The administrator is also required to opine in the Administrator's Report to Creditors on the potential
outcomes to creditors and shareholders pursuant to the proposed DOCA and, in the alternative, in
liquidation.

4

Rule 75-225 of the Insolvency Practice Rules (Corporations) requires that the notice of the second meeting of creditors be
accompanied by:
(a) a report by the external administrator about the company's business, property, affairs and financial circumstances; and
(b) a statement setting out the following:
(i) whether, in the administrator's opinion, it would be in the creditors' interests for the company to execute a deed of company
arrangement;
(ii) whether, in the administrator's opinion, it would be in the creditors' interests for the administration to end;
(iii) whether, in the administrator's opinion, it would be in the creditors' interests for the company to be wound up;
(iv) the reasons for the opinions referred to in subparagraphs (i) to (iii);
(v) such other information known to the administrator as will enable the creditors to make an informed decision about each
matter covered by subparagraph (i), (ii) or (iii);
(vi) whether there are any transactions that appear to the administrator to be voidable transactions in respect of which money,
property or other benefits may be recoverable by a liquidator under Part 5.7B of the Act;
(vii) if a deed of company arrangement is proposed — details of the proposed deed.
5

The independent expert who provided the IER in relation to the Ten s 444GA application disclosed in the IER that the fee
charged for preparing the report was $370,000.
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Explanatory statement / supplementary document addressed to
shareholders
Shareholders are generally not entitled to receive the Administrator's Report to Creditors except in the
limited circumstances provided for in 600H of the Corporations Act. Consequently, we accept that if
the Administrator's Report to Creditors is to be provided to shareholders, it requires some clarification
to explain to shareholders the context in which the report is being provided.
We recommend that, where a DOCA that requires orders to be made under s 444GA has been
approved by creditors, the Administrator's Report to Creditors be forwarded to shareholders in
advance of the proposed hearing of the s 444GA application under cover of a short supplementary
document6 containing:
(a)

the content typically included in the explanatory statement sent to shareholders explaining
relevantly the context in which the Administrator's Report to Creditors is being provided, the
options available to shareholders (primarily the right to oppose the orders sought) and the
consequences of pursuing such options; 7

(b)

a statement that the Administrator's Report to Creditors is enclosed for the information of
shareholders; and

(c)

a statement by the administrator as to whether or not, in his or her opinion, it is likely that all
unsecured creditors will be paid in full in a liquidation scenario and, consequently, whether
shareholders are likely to receive any distribution in a liquidation scenario.8
****

B2 If we proceed with Proposal B1, we propose that the IER should be prepared solely on a
liquidation basis where the only alternative is liquidation. Where the valuation shows no likely
return for shareholders on this basis, we will normally grant relief, subject to the IER and
explanatory materials being provided to shareholders and the Court granting leave.
B2Q1 Do you agree with our proposal that an IER should only be prepared on a liquidation
basis? If not, why not?
Yes. We agree that any report to be sent to shareholders (whether it be an IER, or the Administrator's
Report to Creditors as we propose) to satisfy the requirements of proposed ASIC relief from Chapter 6
should not include a valuation on a going concern basis.
Preparing the IER on a going concern basis where the only alternative to the DOCA is liquidation:
(a)

has no practical utility as a going concern basis is not an available option, and therefore
delays the implementation of the DOCA and incurs unnecessary cost;

6

An alternative would be to do a variation of the report to creditors including this content, but this approach reduces duplication
and potential confusion.
7

In light of our experience in Ten, we suggest that the content of this document be required to inform shareholders of their
potential exposure for costs if they unsuccessfully oppose the 444GA application, it should make clear to shareholders the
limitations of their right to oppose the 444GA application, and should include a statement by the administrator as to the likely
outcome for the company (and consequently for creditors and shareholders) if the 444GA orders are not made.
8

Noting the opinion that the administrator is already required to express as detailed above. This statement would be in lieu of
any formal valuation of the company, which for the reasons discussed below is of less relevance than the ultimate question for
the Court which is whether shareholders have any economic interest in the company which means that they will be unfairly
prejudiced by the making of the s 444GA order.
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(b)

is of no utility to the Court in its consideration of the s 444GA application and in particular the
question as to whether the transfer would not unfairly prejudice the interests of shareholders;
and

(c)

is misleading to shareholders, in that it suggests the company continuing as a going concern
is an available option when it is not.

We expand on these reasons below, having particular regard to our experience in Ten.

No practical utility
The Ten IER ran to 114 pages, and valued Ten's equity on both a going concern and a distressed
basis as required by ASIC.
As to the going concern valuation, the independent expert noted in his report 9 that:
It is important to recognise that the going concern valuation assumes Ten Network's current
financial difficulties do not exist and sufficient funding is available to pursue its operations. In
our opinion, these assumptions are inappropriate and as such, a valuation on this
basis overstates the realisable value of Ten Network's business and/or assets in the
absence of the DOCA. The going concern valuation has been prepared on this basis in
accordance with the requirement of ASIC, as discussed in Section 5.1 of this report. The more
relevant assessment of value for the purpose of assisting the Court in determining whether the
proposed transfer of shares to CBS Australia will unfairly prejudice shareholders is our
distressed valuation. (emphasis added)
In the Ten judgment, Justice Black noted10 that:
Turning to KPMG's going concern valuation in more detail, that valuation assumed that [Ten]
would continue its operations for the foreseeable future and would be able to realise its assets
and discharge its post-administration liabilities in the normal course of business. Mr Jedlin
rightly pointed out that that basis of valuation assumed that [Ten's] current financial difficulties
did not exist and that sufficient funding was available to pursue its operations and he
expressed the view that those assumptions were inappropriate and that a valuation on that
basis overstated the realisation value of [Ten's] business and/or assets in the absence of the
CBS DOCA.
Justice Black concluded11 that:
… Ten Group's business is properly treated as presently distressed….. There is no basis, in
my view, for undertaking a valuation of Ten on a going concern basis. (emphasis added)
One very real practical consequence of the above is that the Administrators were required to obtain a
complex going concern valuation which was of no practical utility. It is submitted that the cost of that
IER would have been significantly less if the independent expert was only required to value Ten on a
distressed basis reflecting its then current position.

9

At page 4.

10

At paragraph [45].

11

At paragraph [52].
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Although the above represents the outcome of the Ten administration, similar reservations about the
reliability of the going concern valuation have been expressed by other independent experts and the
Court in similar circumstances.12

No utility for the Court
If an expert's report has been prepared on the basis of assumptions which are not supportable, the
opinion expressed has little to no utility for the Court in assessing the ultimate question of whether or
not the proposed transfer of shares is unfairly prejudicial to shareholders, as we note above in the
context of Justice Black's decision in Ten.
On several occasions since Ten, Courts have stated that a going concern valuation which includes
assumptions that are not supported by evidence was "of little relevance"13 and "of little utility"14.
In the usual course, the Court is generally concerned with whether or not there is residual value in the
equity by reference to a comparison between the likely returns to shareholders if the transaction is
given effect to and their position if it is not (which will typically be a liquidation scenario).

A going concern valuation is misleading to shareholders
As noted in the Ten IER (and consistent with reservations expressed in other IERs obtained for the
same purpose), in order to prepare a valuation on a going concern basis, the independent expert is
essentially required to disregard the current financial difficulties faced by the company and is therefore
likely to overstate the realisable value of the assets of the company in the absence of the DOCA.
Even if the independent expert includes an opinion as to the usefulness of valuing the company on a
going concern basis, we are of the view that including such an opinion, even with disclaimers may
mislead at least some shareholders. We consider that it is not unreasonable for shareholders to
consider that if ASIC require a valuation on this basis that it is useful and relevant. However this is not
the reality.
As is evident from the Ten judgment,15 much time at the 3 day hearing was taken up with the
submissions of the Ten Shareholders in relation to the going concern valuation in the IER which was
(obviously, and as Justice Black noted) more favourable to them and yet irrelevant. It is possible that
the Ten Shareholders may have taken a different position on appearing at the hearing of the section
444GA application - and potentially exposing themselves to adverse costs orders in so doing - had
they appreciated the irrelevance of the going concern valuation, and that it did not represent an
alternative scenario for Ten that was available.
From a policy perspective, the additional expenses of an IER with a going concern valuation, and the
potential additional legal and court costs associated with dealing with unrealistic shareholder
expectations, could ultimately mean that less funds are available for distribution to creditors.
B2Q2 Should an independent expert consider, when performing a liquidation valuation,
potential recoveries from voidable transactions and other matters as a result of the
administrator's investigations? If not, why not?

12

See for example Re Nexus Energy Limited [2014] NSWSC 1910 at [68] to [70], Re Paladin Energy Limited [2018] NSWSC 11
(Black J) at [7] and Re Oroton Group (White J) at [28].
13

Re Paladin Energy Ltd (subject to deed of company arrangement) [2018] NSWSC 11 (Black J) at [7].

14

Re Oroton Group Ltd (subject to deed of company arrangement) [2018] NSWSC 1213 (White J) at [28].

15

At paragraphs [44] to [72].
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If an independent expert report is required, then the inclusion or exclusion of potential liquidation
recoveries from claims that will not be capable of being pursued if the DOCA is implemented should
be a matter for the independent expert having regard to the contents of the Administrator's Report to
Creditors. We expect that liquidation recoveries would generally be included, on the basis that these
will form part of the assets available for creditors and, if there is a surplus after creditor claims, for
distribution to shareholders.
Having said that, we reiterate our position articulated above that the administrator will generally be
best placed to give the opinion on the likely outcomes if the transaction is implemented versus a
liquidation (which is the general comparator used by the Courts).
Accordingly, if the independent expert considers liquidation recoveries relevant, he or she should
generally rely on the estimates of these given by the administrator in the Administrator's Report to
Creditors, as usually we would not expect the independent expert to have the expertise to from of view
on the likelihood of liquidation recoveries, and obtaining separate evidence on the value of such
recoveries would be duplicative and incur unnecessary costs.
B2Q3 Do you consider that a 'going concern' valuation of the business is relevant or useful for
a company in administration? If so, why?
No, for the reasons discussed above.
B2Q4 If you agree with the previous question, should ASIC refuse relief where the going
concern value shows the shares have some value?
Not applicable given our answer to B2Q3 above.
We do however provide a response to this question in the event that ASIC determines that it will
continue to require a going concern valuation to be provided to shareholders.
For this purpose, we are of the view that given the lack of utility of the going concern valuation which
necessarily assumes circumstances that do not exist in reality, a going concern valuation which shows
value should not, and particularly should not in and of itself, be a basis for ASIC refusing relief,
particularly if the Court is separately satisfied that the going concern valuation should not be adopted,
determines that there is no unfair prejudice to shareholders and makes the s 444GA order.
If ASIC refused relief in those circumstances, then in all likelihood (and obviously dependent on the
terms of the DOCA), the DOCA would terminate for failure to satisfy a condition precedent and the
company will enter into liquidation. This outcome would offer no benefit to shareholders (i.e. their
position would remain the same; no distribution available to shareholders) but it would have a
potentially detrimental impact on creditors assuming that the DOCA would have or was at least likely
to have produced a greater return to creditors than a winding up.
In our view, for ASIC to take this position would be effectively to prefer the interests of shareholders
over the interests of creditors in insolvency in circumstances where it has been recognised by the
Courts that Part 5.3A of the Corporations Act focusses on the interests of creditors 16 and in
circumstances where shareholders have no real economic interest in what is being proposed given
that the assets of the company are insufficient to satisfy its creditors in full.
B2Q5 Are there other factors that we should take into account when considering whether to
grant relief?

16

Brash Holdings Ltd v Shafir (1994) 14 ACSR 192.
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In our experience, ASIC does not grant the relief until after the court has made orders under s 444GA
giving the deed administrator leave to transfer the relevant shares. Given that ASIC has a level of
oversight in respect of materials sent to shareholders in advance of the s 444GA hearing and has
standing to appear at the hearing to oppose the orders being made, if the Court is satisfied that the
making of those orders causes no unfair prejudice to shareholders within the meaning of s
444GA(3), then in our view that ought to be sufficient. That is, if ASIC holds any concerns then
these should be ventilated before or during the s 444GA hearing and if - notwithstanding any concerns
expressed by ASIC - the Court still makes the s444GA order, then this should be sufficient for ASIC to
grant relief.
****
B3 If we proceed with Proposal B1, we propose that the IER should be prepared consistent
with the principles in RG 112. In our view, this would preclude the administrator (or another
member of the administrator's firm or party associated with their firm) being the independent
expert.
Initial observations
Before responding to the consultation questions in this section, we make the following observations:
(a)

As noted above, an IER is hardly ever legally required in a solvent takeover transaction.
An IER is only necessary where the bidder and target have a common director, or where the
bidder already has at least 30% of the target 17. Although market practice may be to prepare
an IER in relation to a scheme of arrangement or perhaps a hostile takeover bid, 18 it is not the
law. To include a requirement for an IER as a condition of relief in a s 444GA process would
be to elevate it above the background legal landscape for solvent control transactions.

(b)

Even where current ASIC policy does require expert advice to shareholders, it does not
always require it to be provided by way of an independent expert.
RG 74 (Acquisitions approved by members) notes at RG 74.32 that the target company's
directors could provide the advice to shareholders if they have sufficient "expertise,
experience and resources". RG 74.33 further requires that the person providing the advice
should not be associated with the proposal or have an interest in the resolution.
The administrators of a DOCA would almost always have the expertise, experience and
resources to provide the necessary information for shareholders, noting the limited scope of
what is relevant to them (see our submissions in relation to B1Q3 above).
Administrators would not typically have an interest in a proposal that would differ in substance
from that of a target company's directors - in each case the directors or administrator would be
very involved in developing the proposal for consideration by shareholders or creditors (as
applicable), but would not have a personal interest in its success.

(c)

Further to (b), an administrator is subject to onerous statutory and other obligations of
independence.

17

Corporations Act s 640. Equivalent requirements apply in respect of a scheme of arrangement - Sch 8,cl 8303 of the
Corporations Regulations.
18

ASIC RG 60 on Schemes of Arrangement does not expressly require an IER to be provided to shareholders, it merely notes
at RG 60.74 the limited situations in which an IER is required by law.
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An administrator must be a registered liquidator,19 subject to oversight by ASIC and the
Court.20 Additionally, an administrator has statutory and professional organisation obligations
of independence - see ss 448C and 449CA of the Corporations Act, as well as the principles
set out in the Australian Restructuring, Insolvency and Turnaround Association (ARITA) Code
of Professional Practice.
The administrator's obligations of independence are, importantly in this context, continuing
during the appointment - the administrator must be independent to accept the appointment,
and must maintain that independence throughout the appointment, including (where
applicable) when developing and making a recommendation in relation to a DOCA.
That continuing obligation of independence places any administrator in at least a comparable
position, if not a better position, to that of a director of a target company, such that it would be
strange for RG74.32 to contemplate that a director may provide the relevant advice to
shareholders, but not an administrator.
Accordingly, in our submission there are no compelling policy reasons to require an IER in all cases,
and where a report is provided for the benefit of shareholders there is no compelling policy reason to
treat the administrator as being fundamentally unable to provide proper advice to shareholders for the
limited purpose of a s 444GA process.
B3Q1 Do you agree with this view? If not, why not?
We agree that RG 112 would preclude the voluntary administrator from preparing an IER in respect of
the entity to which they have been appointed.
B3Q2 Do you agree that the concepts of independence should be based on RG 112? If not,
what other standards should be applied?
We do not believe that RG 112 is a relevant measure of independence in the case of preparing an IER
in a 444GA context. As noted above, the administrator is already subject to the independence
requirements of the Corporations Act and ARITA.
B3Q3 Do you believe that another member of the administrator's firm or party associated with
the administrator's firm (or their advisory/consulting arm), who has not been involved in the
administration, should be allowed to prepare an 'independent expert' report? If so, why? If not,
why not?
Yes, although from an independence perspective (and in light of the requirements of the Corporations
act and ARITA referred to above) we consider that this would not be materially different from the
administrator preparing the report.
****

19

Corporations Act s 448B.

20

Corporations Act s 536.
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Appendix 1 – Timeline of the Ten section 444GA
orders
13 June 2017

Shares in Ten placed in a trading halt

14 June 2017

Appointment of Administrators after receipt of letter from guarantors

30 June 2017

Appointment of Receivers

17 July 2017

Federal Court extends the convening period until 20 November 2017

7 August 2017

Invitation issued seeking bids for recapitalisation/acquisition

24 August 2017

Final bid deadline

27 August 2017

CBS transaction documents executed

4 September 2017

Rule 75-225 report to creditors issued by Administrators

11 September 2017

Supplemental report to creditors issued by Administrators

19 September 2017

Second meeting of creditors – CBS DOCA approved and executed

10 October 2017

Independent Expert's Report and Explanatory Statement released

31 October –
2 November 2017

S 444GA application heard by Black J; three shareholders appear and
oppose

10 November 2017

Judgment by Black J on s 444GA application

16 November 2017

Completion of CBS transaction – DOCA is effectuated
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Appendix 2 – Decision of Justice Black In the
matter of Ten Network Holdings Limited (subject to
deed of company arrangement) (receivers and
managers appointed) (2017) 123 ACSR 253.
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Appendix 3 – Timeline of the Alita section 444GA
orders
12 August 2019

Shares in Alita placed in a trading halt

27 August 2019

Galaxy acquires senior secured debt facility provided to Alita

28 August 2019

Appointment of Administrators

29 August 2019

Appointment of Receivers

20 September 2019

Supreme Court of Western Australia extends the convening period until
11 December 2019

8 October 2019

Administrators invite bids for recapitalisation/ acquisition

7 November 2019

Bid deadline

November 2019

Negotiations with preferred bidders

29 November 2019

Repayment of Galaxy by Administrators with funding from CHEL

9 December 2019

Rule 75-225 report issued for second meetings to be held on
17 December 2019

17 December 2019

Second meetings of creditors held, DOCA resolutions passed and
DOCA executed

18 December 2019

Originating process filed in Supreme Court of Western Australia seeking
s 444GA orders

23 December 2019

Draft Expert's Report and Explanatory Statement lodged with ASIC

14 January 2020

Expert's Report and Explanatory Statement released

14 January 2020

Application for delisting submitted to SGX-ST

17 January 2020

Extension of time for Singapore shareholders to file objections, and
change of date for final hearing

28 January 2020

Shareholder information session held by Deed Administrators

30 January 2020

Extension of time for all shareholders to file objections

4 February 2020

Shareholder Frequently Asked Questions published by Deed
Administrators (with answers)

4 February 2020

Expert Report addendum – comments by author of Independent
Specialist Report – published

17 February 2020

Expert Report addendum published

21 February 2020

No objection notice received from SGX-ST for delisting

4 March 2020

Final hearing date scheduled
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Overview of the Alita s 444GA orders
Background to s 444GA application
Alita owns the Bald Hill Mine, located near Kambalda in Western Australia, which produced lithium
spodumene concentrate and tantalum as a by-product.
Following Alita's offtake counterparty ceasing to take product in accordance with the terms of the
offtake agreement, on 28 August 2019, Richard Tucker and John Bumbak (Administrators) were
appointed as administrators of Alita and certain subsidiaries (Alita Group).
Martin Jones, Matthew Woods and Andrew Smith of KPMG (Receivers) were subsequently appointed
as receivers and managers of each company in the Alita Group on 29 August 2019 by Galaxy
Resources Ltd (Galaxy), a creditor holding security over the assets of the Group.
During the limited period of their appointment, the Receivers:



controlled the Alita Group's operations and assets



reviewed the Alita Group's operations



ceased trading the Alita Group's operations



shut down the mine and implemented a care and maintenance program

The Administrators undertook a sale/recapitalisation campaign for the Alita Group. This resulted in two
deed of company arrangement proposals and no offers to purchase the Alita Group's assets.
At the conclusion of the sale campaign, and after assessing the two deed of company arrangement
proposals, the Administrators recommended to creditors in their report that the DOCA proposal of
Liatam Mining Pty Ltd (Liatam) should be accepted. On 29 November 2019, and as a prelude to the
DOCA, China Hydrogen Energy Ltd (CHEL), a related company of Liatam, advanced funds to the
Administrators to fund the repayment of Galaxy's secured debt in full. CHEL became the Alita Group's
new secured creditor and the Receivers retired.
At the meeting of creditors held on 17 December 2019, the creditors of each Alita Group company
resolved that the DOCA be entered into. On 17 December 2019, the DOCA was executed, and the
Administrators became the Deed Administrators.

Deed Administrators preparing the Experts' Report
Following execution of the DOCA, the Deed Administrators made an application pursuant to s 444GA,
and prepared an experts' report and explanatory statement for shareholders. The experts' report was
prepared with substantial reliance on, and reference to, two independent reports:



an independent valuation of Alita's assets prepared by Deloitte Financial Advisory Pty Ltd, and



an independent specialist report on the mineral assets of Alita prepared by SRK Consulting
(Australasia) Pty Ltd.

It was not practicable for one expert to opine on the entirety of Alita's financial position in a liquidation
scenario, covering:



the realisable value of its mine and mineral assets



the realisable value of product stockpiles
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the realisable value of cash and debtors



the potential recoveries available to a liquidator, and the commercial considerations to pursuing
such recoveries



the quantum and validity of creditor claims.

The appropriate approach was to engage experts to opine on technical asset values, and for the Deed
Administrators to collate those values together with other asses and recoveries, and the creditor
position, to confirm an overall position for the purposes of the experts' report.
Relevantly, this is a fundamentally similar approach to that applied in administration in making a
recommendation to creditors in the Administrators' Report to Creditors.
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Appendix 4 – Timeline of the Black Oak section
444GA orders
25 November 2015

Shares of Black Oak placed in a trading halt pending a decrease
Reserves and Resources update

27 November 2015

Shares of Black Oak voluntarily suspended from the official quotation

27 November 2015

Appointment of Administrators

27 November 2015

Appointment of Receivers

10 December 2015

Receivers commence their first sale campaign

29 December 2015

Federal Court of Australia grants an extension to the convening period
to 15 March 2016

15 March 2016

Black Oak placed into Liquidation

29 August 2016

Black Oak removed from official quotation (delisted from the ASX)

July 2017

Receivers commence a secondary sale campaign focusing on the
remaining assets, being the Marda Gold Project and Battler and
British Hill Tenements

2 July 2018

Receivers commenced the 2018 Sale Process, being the third sale
process for the Marda Gold Project only

31 July 2018

Receivers retired from their position as receivers and managers due
to a conflict arising from the merger of PPB and PwC. With the
consent of the Secured Creditor, the Liquidators took over and
continued to run the 2018 Sale Process for the Marda Gold Project

24 August 2018

Liquidators received seven (7) final offers for the Marda Gold Project
from interested parties of which the Ramelius Proposal is preferred

28 September 2018

Liquidators apply to Court for leave to appoint themselves as
Administrators to implement the Ramelius Proposal

5 October 2018

Federal Court of Australia grants leave for the Liquidators to appoint
themselves as Administrators. Convening period amended to 15
business days

23 October 2018

Administrators issued the Administrators' Report to Creditors, which
detailed the Ramelius Proposal

31 October 2018

Meeting of Creditors held and the creditors voted in favour of the
DOCA

8 November 2018

DOCA executed and the Administrators became the Deed
Administrators

7 December 2018

Expert Report and Explanatory Statement issued
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11 December 2018

Notice provided to shareholders informing them of the s 444GA
application

20 December 2018

Originating process filed in the Federal Court of Australia

22 January 2019

ASIC provide decision "in principle"

23 January 2019

First Federal Court of Australia hearing for application made under s
444GA. Court required that shareholders be notified through the ASIC
online portal that the substantive hearing would be held on 31 January
2019

31 January 2019

Substantive hearing of s 444G application; Federal Court of Australia
grants leave under s444GA

6 February 2019

DOCA effectuates

Summary of the Black Oak s 444GA orders
Background to s 444GA application
On 27 November 2015, Robert Hutson, Jarrod Villani and David Winterbottom (Administrators and
subsequently Deed Administrators 21) were appointed as the joint and several voluntary
administrators of Black Oak (then an ASX-listed company).
Immediately following the appointment of Administrators, Marcus Ayres, Michael Owen and Simon
Theobald then of PPB (Receivers) were appointed as the joint and several receivers and managers of
the property of Black Oak by the Secured Creditor.
At a meeting of creditors held on 15 March 2016, the creditors resolved that Black Oak be wound up
and that the Administrators be appointed the joint and several liquidators.
During the period November 2015 to July 2018, the Receivers undertook a number of sales processes
and sold substantially all of the assets of Black Oak subject to the security in favour of the Secured
Creditor, other than a gold project located north of Southern Cross, Western Australia known as the
Marda Gold Project.
On or around 2 July 2018, the Receivers commenced a new sale campaign for the Marda Gold
Project. This new sale process was commenced given the improvement in the spot price for gold in
2018 (compared with the gold price during 2016 and 2017) and the resolution of the plaints that had
been disincentives for potential purchasers during previous sale campaigns.
The Receivers received 70 enquiries and issued 56 copies of an information memorandum in relation
to the sale of the Marda Gold Project from this sale campaign. Initial expressions of interest were
required by 23 July 2018 and access to a data room was provided to interested parties. In total, the
Receivers admitted 11 parties to the Marda Gold Project data room.
On 31 July 2018 the Receivers retired due to a conflict arising from the merger of PPB and PwC. With
the consent of the Secured Creditor, the Liquidators took over and continued to run the sale process
for the Marda Gold Project.

21

David Winterbottom was replaced by Richard Tucker.
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On or around 24 August 2018, the Liquidators received seven final offers for the Marda Gold Project
from interested parties.
The Liquidators formed the view that the best offer received was from Ramelius. This offer to acquire
the Marda Gold Project involves the transfer of 100% of the shares in (and therefore control of) Black
Oak to Ramelius Operations Pty Ltd (ACN 621 626 391) (Ramelius Operations), a wholly owned
subsidiary of Ramelius.
The Ramelius Proposal required the use of a DOCA to compromise and release all debts and
liabilities of Alita and to facilitate the transfer of the issued shares in Black Oak to Ramelius
Operations pursuant to s 444GA of the Corporations Act. Following effectuation of the DOCA, Black
Oak would emerge as a going concern and as a wholly-owned subsidiary of Ramelius.
The Liquidators determined it was in the best interests of Black Oak to proceed with the Ramelius
Proposal and to undertake the necessary steps to implement that proposal, including to appoint
themselves as administrators and seek orders under s 444GA.

Actions to pursue s444GA application
In order to proceed with the Ramelius Proposal the Administrators sought leave from the Court and
were appointed Administrators of Black Oak on 5 October 2018 pursuant to s 436B of the
Corporations Act.
The orders of the Court, among other things, also had the following consequences:



the liquidation of Black Oak continued subject to the creditors resolving to execute a DOCA;



the report to creditors was to consider the details of the Ramelius Proposal and provide a
comparison of the outcomes of the Ramelius Proposal against the other likely outcomes (which
the Administrators believed could only be Black Oak returning to liquidation).

No other DOCA proposals were received and on 31 October 2018, creditors voted in favour of the
DOCA. The DOCA was executed on 8 November 2018 and the Administrators became the Deed
Administrators.
Following execution of the DOCA, the Deed Administrators made an application pursuant to s 444GA,
and prepared an expert report and explanatory statement for shareholders, the sole purpose of which
was to provide an independent assessment of the value of Black Oak and its remaining assets,
benchmarked against liquidation (and therefore the value of existing issued shares in Black Oak). This
is a fundamentally similar approach to that applied in voluntary administration in making a
recommendation to creditors in the Administrators' Report to Creditors pursuant to Rule 75-225.

Deed Administrators preparing the Experts' Report
In addition to the assessment made in the independent expert's report being fundamentally similar to
that applied in the Administrators' Report to Creditors, there are also time and financial cost savings in
the Deed Administrators preparing the experts' report.
Specifically, due to the substantial history of Black Oak's insolvency (first administration, receivership,
liquidation and second administration), in addition to the extensive knowledge base the Deed
Administrators already possessed in relation to Black Oak and its assets (including the sale
processes), there would have been substantial additional financial cost and time delay to engage a
separate independent expert to prepare the expert report.
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The Deed Administrators remained independent (by nature of their appointment) and were able to
refer to / leverage their previous reports, as well as their extensive contact with Black Oak and its
assets, when forming their opinion.
The Deed Administrators prepared the experts' report in conjunction with and reliance on an
independent specialists' report produced by PCF Capital Group (PCF) (PCF Report). The PCF
Report's outputs were relied upon as a cross-check when forming the view on the value of Black Oak
and its remaining assets.
While the Deed Administrators were capable of performing the primary valuation methodology (when
considering the valuation methodologies outlined in RG 111 (Contents of expert reports)), PCF was
engaged with consideration of the ASIC Regulatory Guides, which envisage the use of a technical
expert (i.e. a specialist) if the independent expert does not possess the necessary expertise in
assessing the value of certain assets. PCF was selected as they are a leading independent mining
consultancy firm and was engaged to prepare a discrete independent specialist's report, which only
assessed the value of the Marda Gold Project.
This approach or utilising PCF to produce an independent specialist report over discrete assets
ensured applied Regulatory Guidelines were complied with, while simultaneously producing a report
that was in the best interests of stakeholders.
Ultimately, PCF's opinion on the technical value of the assets was required to support the Deed
Administrators' conclusion, which based on the consideration presented in recent sale processes. This
estimated valuation range was collated with other non-technical asset realisation estimates, as well as
Black Oak's total indebtedness, which the Deed Administrators were again best placed to opine on as
they were in possession of proofs of debt, received throughout the administration and liquidation
processes.

www.bakermckenzie.com

49

Contacts
Baker McKenzie

KordaMentha

Maria O'Brien
Partner
Sydney
+ 61 2 8922 5222
maria.o'brien@bakermckenzie.com

Mark Korda
Partner, Restructuring
Melbourne
+61 3 8623 3344
mkorda@kordamentha.com

David Walter
Partner
Sydney
+61 2 8922 5294
david.walter@bakermckenzie.com

Jenny Nettleton
Executive Director, Restructuring
Sydney
+61 2 8257 3044
jnettleton@kordamentha.com

Guy Sanderson
Partner
Sydney
+61 2 8922 5223
guy.sanderson@bakermckenzie.com

Richard Tucker
Partner, Restructuring
Perth
+61 8 9220 9352
rtucker@kordamentha.com

Heather Sandell
Special Counsel
Sydney
+61 2 8922 5514
heather.sandell@bakermckenzie.com

www.bakermckenzie.com

333 Capital
Ryan Rabbitt
Executive Director
Sydney
+61 2 8257 3027
rrabitt@333capital.com

50

