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I. Introduction
Russian enforcement of Article 19.28 of the Code of Administrative Offences
(“Administrative Code”), which deals with receipt of an illegal reward on behalf of a legal
entity, continues to be a hot topic for many international companies operating in Russia.
Firstly, these companies are subject to the anti-corruption standards imposed by foreign
anti-corruption laws, including the US Foreign Corrupt Practices Act 1977 and the UK
Bribery Act 2010.

The active extra-territorial application of these laws has made
companies extremely attentive to observing their requirements.
In certain circumstances, these laws can be applied to corruption
offences committed in Russia or by Russian companies abroad,
regardless of the legal consequences under Russian law.
If a company is being prosecuted under Article 19.28, this can create
additional risks of liability in other countries. This is due to the fact
that information on infringements of Article 19.28 is often publicly
available and can come to the attention of foreign law enforcement
authorities, including from the following sources:
•

•

•

The General Prosecutor’s Office (GPO) publishes and maintains
on its web-site a register of legal entities convicted of bribery
(the Register).1 The Register contains information about legal
entities prosecuted for bribery in all Russian regions, as well as
the number of the court case and date of court judgment. 2
Court judgments are in most cases publicly released online. The
judgments contain more detailed information about violations
committed, defenses invoked and conclusions drawn by courts.
Russian prosecutors leading corporate anti-bribery proceedings
often announce their successes on their offices’ websites. Local
and sometimes even national mass media heavily publicize and
amplify such messages.

As a result, companies make significant investments to create
corporate compliance programs aimed at observing anti-corruption
legislation. Effective systems of this type should take into account the
regional and country-specific features of corruption offences. One of
the more useful sources of relevant information about these specifics
is the practice of Russian courts on corporate bribery matters.
It should be noted that in Russia, companies prosecuted for
corporate bribery offences are not allowed to participate in state
procurement tenders for a certain period of time. State procurement
has traditionally been an important part of the Russian economy, and
potential debarment from state tenders is a critical concern for many
enterprises, as it could put the survival of their business at risk.
Despite the public nature of information on cases under Article 19.28,
at the moment there is no unified source of information about the
overall practice environment that companies could refer to in order to
evaluate the regulatory risks and the risks of prosecution.
Whilst not pretending to be exhaustive, this report is aimed at filling
this void and providing companies with detailed information on the
current state of enforcement of Article 19.28, which should make it
easier for companies to decide how best to allocate resources in the
area of anti-corruption compliance.
The overview provided below covers legal practice in 2019, as the
Register for 2020 is currently still under construction and does not yet
contain full information for the reporting period.

1 Register of legal entities held administratively liable for improper remuneration: http://genproc.gov.ru/anticor/register-of-illegal-remuneration / Cm. http://genproc.gov.ru/anticor/
register–of–illegal–remuneration/
2 In Russia, it is courts that decide on imposing liability on legal entities for bribery offences.
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II. About Article 19.28 of the
Administrative Code - in brief
Article 19.28 of the Administrative
Code provides very broad
grounds for the liability of legal
entities for bribery offences.
It prohibits the mere offer or
promise of a bribe by a person
acting in the name or in the
interests of a legal entity.

Unlawful provision, offer or
promise made in the name or in
the interests of a legal entity or
in the interests of a related legal entity of
monies, securities or other property, rendering

Liability under Article 19.28 can reach 100 times the amount of a bribe (if the bribe exceeds 20 million rubles). This is the most severe punishment
envisaged by the Administrative Code.
As far as we are aware, the largest fine in the history of Article 19.28 enforcement was levied by a court of first instance in 2019, which imposed
total penalties of 155.9 million rubles, including a fine of 100 million rubles and 55.9 million rubles in confiscated illegal payments. The district court
decreased the fine to 50 million rubles, but even so it is the biggest fine under Article 19.28 of which we are aware.

services of a pecuniary nature or provision of
property rights to a public official, an official

Based on the information available, the largest fines under Article 19.28 to date are as follows:

with management functions in a commercial

Year

Place of hearing

Prosecuted party

Fine, mn rub.

2019

Sakhalin region

Atika LLC

100* + 55.9 /
confiscation

2017

Tyumen region

Sibetalon LLC

100

2017

Moscow region

Slavyanka JSC

42**

2017

Vladimir region

Bimtex LLC

40**

2019

Krasnodar territory

Bank Russky Standart JSC

26.2

2019

Moscow

I Fly LLC

21.6

or a legal entity) for any act or omission in

2019

Republic of Bashkortostan

Fusum LLC

20

connection with his/her duties of office,

2019

Chitinsky region

Resurstrans LLC

20

2019

Nizhegorodsky region

PSS LLC

20

2018

Lipetsk region

OOO Plant Oil Factory LLC

20

or other organization, a foreign public official
or an official of a public international
organization (including when upon
instructions of the public official, the official
with management functions in a commercial
or other organization, the foreign public
official or the official of a public international
organization monies, securities or other
property are transferred, offered or promised,
services of pecuniary nature rendered or
property rights provided to another individual

committed by the public official, the official
with management functions in a commercial
or other organization, the foreign public
official or the official of a public international
organization in the interests of this legal

*decreased by the second instance court to RUB 50 M

entity or a related legal entity.”

**total number of fines during one year
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Article 19.28 can be applied to offences committed outside the Russian
Federation, and in 2019 we saw such a case in the Register for the first
time (see Section VII below for more detail).
Administrative proceedings under Article 19.28 are initiated by the
prosecutor’s office, after which the case is transferred to court to
decide whether the company will be held liable.
The courts of first instance for such cases are the magistrates’
courts of the Russian Federation. On 20 July 2020 Russia had 7 660
magistrates.3 Taking into account the overall number of cases under
Article 19.28 throughout its history (according to our calculation, in
2014-2019, there were around 3,000 cases under Article 19.28), the
majority of magistrates have insufficient experience with cases
under this article. Many judges find themselves considering cases
under this article for the first time.
While the rulings of magistrates’ courts may be appealed to a
number of higher courts, including the Supreme Court of Russia, in
our experience higher courts rarely repeal or change the rulings of
magistrates’ courts in this category of cases.
Russian legislators periodically make amendments to Article 19.28
and related laws in accordance with developing international best
practices in countering corporate corruption. The most relevant
among recent changes are as follows:
•

In mid-2018, Article 19.28 was supplemented with Note 5,
which provides a basis for relief from liability in the event of
cooperation with law enforcement bodies in detecting and
investigating offences, and also in the event of extortion of illegal
payments. These amendments also envisaged the possibility of
arrest of property or funds of a company to guarantee execution
of a court ruling.

•

At the end of 2018, amendments were introduced into Article
19.28 allowing a company to be prosecuted even in the absence
of the company’s interest in the commission of an offence, if the
offence was committed in the interest of a “related legal entity”
(this concept is not defined in the law). Furthermore, the recipient
of the illegal reward need not be an official but can also be any
third party on the instructions of an official.

•

At the end of 2019, amendments were made to the Administrative
Code allowing the term of an administrative investigation for
cases under Article 19.28 to be extended up to 12 months in cases
involving a request for legal assistance sent to a foreign state.

In addition, in the summer of 2020, the Supreme Court published
an overview of court practice in cases involving Article 19.28.
In this overview, the Supreme Court confirmed the possibility
of prosecuting companies under Article 19.28 for the actions of third
parties not linked to the company by employment, contractual
or other legal relations.
Indeed, following the letter of the law, Company A can be found guilty
of infringement of Article 19.28 of the Administrative Code, even
when the illegal reward on its behalf was provided/offered/promised
by an employee of Company B, if the court considers that this
employee acted in the interests (or on behalf) of Company A, whether
by agreement between these companies or on some other basis.
Russian court practice has already seen cases in which courts
prosecuted companies under Article 19.28 even when the bribe giver
had, in our view, an extremely remote connection with the accused
legal entity or the court failed to identify a bribe-giver.54 However,
until the publication of the Supreme Court’s overview, there was no
official guidance on the criteria or basis for holding a company liable
for the actions of such third persons.
As the Supreme Court explained, one of the conditions for holding a
company liable in such case is the presence of instructions, knowledge
or approval by authorized persons of the company of the commission
of the actions. Another essential condition for liability is an “economic
or other (for instance, reputational) interest” in the commission of the
illegal action.
In our view, application by courts of the aforementioned criteria
should have a positive impact on court practice under Article 19.28
making it more consistent and predictable.

3 Federal Law No. 218-FZ of 29 December 1999 “On the Overall Number of Magistrates and Number of Judicial Districts in Subjects of the Russian Federation”.
4 See, for example, Resolution of the magistrates’ court of the court area No. 13 of the Nalchik court district of Kabardino-Balkaria Republic dated October 4, 2019 on case No. 3-315/2019,
Resolution of the magistrates’ court of the court area No. 11 of the Kirov court district of Samara dated September 24, 2019 on case No.5-399/2019, Resolution of the magistrates court of
the court area No. 61 of the Leninsky court district of the Republic of Crimea dated June 28, 2019 on case No.5-61-184/19 and others.
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III. Overall state of legal
practice in the application
of Article 19.28
According to the statistics published by the Supreme Court, from 2013
to 2017 there was a steady growth in prosecutions under Article 19.28
- from 164 cases in 2013 to 477 cases in 2017.
During this period, the overall total of fines imposed also grew, from
228,020,000 rubles in 2013 to 829,216,146 rubles in 2017.
There was an insignificant decrease in 2018. The number of cases brought
in 2018 was 471 and the fines levied amounted to 691,050,283 rubles.
In 2019 this tendency continued. The number of cases was 344 and the
fines levied totaled 566,244,764 rubles.

Number of cases considered, according to data of the
Judicial Department
2013
2014

The vast majority of cases under Article 19.28 are based on materials
collected in the course of criminal prosecutions of individuals.
According to our 2018 report 5, less than 15% of cases under Article
19.28 were initiated before the start of a criminal case based on the
same facts. In 2019 such cases made up less than 9% of cases brought
under Article 19.28.

Percentage of cases for which a criminal case was apparently
not initiated before the start of administrative proceedings
2018 - 14.6%

164 cases
242 cases

2015

431 cases

2016

430 cases

2017

2019 - 8.6%

471 cases

According to data from the Judicial Department of the Supreme Court, in
2019 the number of individuals prosecuted in cases of small-scale bribery
(cases in which the bribe was less than 10,000 rubles - article 291.2 of the
RF Criminal Code)6 fell by 31.5% compared to the previous year.
At the same time, as we reported in 2018, cases involving illegal
payments of less than 10,000 rubles made up more than 39.7% of the
total number of cases initiated under Article 19.28 in that year.
Thus, the decreased interest of law enforcement authorities in
prosecuting corruption offences with a bribe below 10,000 rubles in
2019 was bound to have an effect on the number of cases initiated
under Article 19.28.
Secondly, we assume that in 2019 the implementation of Note 5 to
Article 19.28 gathered speed, allowing companies to avoid liability by
assisting with the detection and investigation of violations.

A decision on the use of Note 5 can be taken by the prosecutor when
deciding on initiation of proceedings under Article 19.28, as indicated
in the following court decision from 2019:

344 cases

The reasons for this reduction are not entirely clear. In our opinion, a
number of factors could have played a role.

Therefore, the number of cases under Article 19.28 may be dependent
on the level of activity of law enforcement authorities in criminal
bribery cases.

As far as we know, there is no unified publicly available source of
information concerning Article 19.28 cases which were not brought on
the basis of Note 5. However, analyzing the available information on
practice under Article 19.28, we see an increase in such cases, which
could also partially explain the overall reduction in cases brought
under Article 19.28.

477 cases

2018
2019

First and foremost, an overall change in the focus of law enforcement
authorities in anti-corruption cases could have led to this decline.

“Thus, the amendments in the note on article 19.28 of the Administrative
Code, which came into force from DD*MM*YY, relieve Status-NN LLC of
administrative liability under part 2, article 19.28 of the Administrative
Code, as the Company, represented by the then general director O. Yu.
Nikitina, assisted the discovery and investigation of the crime, which is
reflected in the ruling on the termination of the criminal investigation
of DD*MM*YY*.
Taking into account the provisions of the law cited above and the
circumstances of the case, the court considers that the determination
on refusal to initiate a case on an administrative offence under part 2,
article 19.28 of the RF Administrative Code in relation to Status-NN LLC
passed on DD*MM*YY by deputy prosecutor of *** Nizhny Novgorod
Mrs E.A. Kiryukhova, and the decision to uphold the determination on
refusal to initiate a case on an administrative offence of DD*MM*YY*
without amendment, passed on DD*MM*YY* by prosecutor of ***
Nizhny Novgorod Mr Ya. M. Spirin, meet the requirements of the
law, specifically the requirements of part 5 of article 19.28 of the RF
Administrative Code”.
(Decision of Moskovsky District Court of Nizhny Novgorod of 21 March 2019)
Moreover, a decision to apply Note 5 and relieve a legal entity of
liability can also be taken by a court 7 (see for instance, Magistrate’s
Ruling of Judicial District No. 3 of Oktyabrsky District, Vladimir of 13
September 2019 in case No. 5-498/2018).
Thus, in our view, the reduction in the number of cases brought under
Article 19.28 in 2019 could be the result of an overall improvement
in legal practice and a long-awaited refocusing of attention by law
enforcement on more significant crimes.

Law enforcement authorities investigating a criminal case have a
wider array of instruments for the collection of evidence compared
to the prosecutor’s office in administrative proceedings. Evidence
collected in this way can be lodged by prosecutors as the basis for a
charge under Article 19.28 without expending significant additional
effort on evidence collection.

5 See Baker McKenzie report on the results of application of article 19.28 of the RF Administrative Code.

6 See for instance, https://www.rbc.ru/society/30/04/2020/5e9daa0e9a794771cc07e9bd?from=newsfeed.
7 These kinds of cases should be accounted in publicly available statistics, unlike cases where company was released from liability during a pre-trial stage.
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IV. Methodology

V. Detecting offences
under Article 19.28

The Supreme Court does not publish
data on entities prosecuted under
Article 19.28.

The prosecutor’s office has
the exclusive right to initiate
proceedings under Article 19.28.

This information is contained in the Register. The Register
consistently contains fewer cases than in the consolidated data of
the Judicial Department of the Supreme Court. We presume that for
various reasons information about some cases is not transferred by
regional prosecutors’ offices to the Prosecutor General for inclusion
in the Register.

As indicated above, in most cases the prosecutor’s office obtains
information about potential offences from criminal case materials
received from law enforcement investigations.

Nevertheless, each year the Register comes closer to reflecting the
total number of cases published by the Judicial Department. In 2019,
of 344 cases the Register mentioned 318 cases. As far as we are aware,
the Register is the only publicly accessible compilation of information
on entities prosecuted under Article 19.28, and we have used this
information to carry out our review.

In our view, this level of information is sufficient to draw conclusions
about the current state of Article 19.28 enforcement. Moreover, we
note that information on Article 19.28 cases is increasingly publicly
accessible, which in and of itself should be noted as a separate risk to
companies.
Total number of legal entities found guilty under article 19.28 of the
Administrative Code in 2019 - 344, of which:

Shown in the register – 318 cases (92.4%) (in 2018 - 383
cases (81%), of which

The methodology used in this review was as follows:

16 cases for which there is no publicly
available information.

First, we checked for the availability of court rulings involving entities
indicated in the Register on the websites of the relevant magistrates’
courts and (if the Register indicated that the court ruling had been
appealed) on the sites of courts of higher instance.
We also checked privately maintained online databases of
court rulings.
Of the 318 cases indicated in the Register we managed to find court
rulings for 259 (81.4%). This is approximately the same level of
availability of information as in our review for 2018 (78.9%).
Second, where we were unable to find court rulings, we checked the
mass media and websites of prosecutors’ offices. This allowed us to
find partial information on another 43 cases (13.5%). For comparison,
the corresponding figure in 2018 was 10.9%.
Thus, we managed to collect information on 302 cases, which is
about 95% of all cases in the Register (as compared to 89.8% in 2018).
However, the amount of information found on each case varied,
depending on the source.

43 cases for which
information is available
only in media reports

5%

We managed to find information about the method of detection of
offences for only 44.7% of cases in the Register.

11

Available information
142 cases
information available

44.7%

According to this information, detection occurs most frequently when
officials report offers of bribes, and also as a result of investigative
operations 8 (these two categories make up about 95% of cases for
which data on the method of detection is available).
More than half of these cases are instances when investigative steps
are taken by law enforcement after receiving information that an
illegal reward has been offered or promised. Somewhat rarer are
investigations conducted at the initiative of the law enforcement
bodies, i.e., without receiving information on illegal inducements
being offered or promised.
Only in 5.6% of cases did the entity committing the offence
independently approach law enforcement with a confession.

176 cases
no information

55.3%

Detection of offences (% of 44.7%):
94.4%

13.5%

5.6%
134 cases - as a result of a report on being offered/promised an
illegal reward and /or investigative measures
8 cases - confession

81.5%

259 cases for which the court rulings are
generally accessible

8 Such investigative measures include, as a rule, “wiretapping”, “observation” and “sting operations”.
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It is notable that Russian state and municipal officials are legally
obligated to inform law enforcement about offers of bribes:
“State and municipal officials are obliged to inform a representative
of the employer, the prosecutor’s office or other state bodies about
all instances of being approached by anybody at all with the aim of
encouraging them to commit a corruption offence.” 9
Offering or promising a bribe is not a criminally punishable action, and
so once a report of an offer is made to law enforcement, they have
an interest in the potential bribe-giver carrying out their intent and
paying a bribe. The person receiving the offer of an illegal payment
often then acts under in cooperation with law enforcement, for
instance by having a recording device on their person.
“…<Person3> … personally handed <Person1>, acting as part of a “sting
operation”, carried out in the procedure established by law to verify the
report of <Person1> about being offered a bribe by <Person3> in the
form of 200,000 rubles for refusing to initiate a criminal case on the
materials of inspection <NUMBER> of 08.05.2018.”

“<Date4> S. <Full name> recognizing the illegality of the actions of
F <Full name> and X. <Full name> approached the law enforcement
bodies and voluntarily agreed to participate in investigative measures.
<Full name> being outside house <NUMBER> on street <ADDRESS>,
town <ADDRESS>, Republic of Bashkortostan, met with S. <Full name>,
acting as part of the investigative measures and gave the latter money
in the amount of 700,000 rubles, which was part of the offered and
promised illegal monetary reward…”
(Magistrate’s ruling of Judicial District No. 2 of Uchalinsky District and
Uchali, Republic of Bashkortostan of 04.04.2019 in case No. 5-1/2019)
Because of the interest of the law enforcement bodies in having
offers of bribes brought to fruition, as described above, Article 19.28
cases initiated based on the offer/promise of an illegal reward made
up only 14.7% of cases (41 cases) in 2019.
It should be noted that this indicator is significantly higher in 2019
than in 2018, both in relative and absolute terms. In 2018 such cases
only made up 5.6% of cases (21 cases).

(Magistrate’s Ruling of Judicial District No. 12 of Vsevolozhsky District
of Leningrad Region of 24.05.2019 in case No. 5-195/2019)

Available information

Objective element of offence (% of 87.7%)

142 cases
information available

87.7%

14.7%
85.3%
41 cases - offer / promise of illegal reward

238 cases - transfer of illegal reward
176 cases
no information

12.3%

We also encountered cases where the basis of the accusation was
a report and/or an audio recording made by an official of a person
offering an illegal reward, in which there was no separate law
enforcement investigation.
This suggests that most of the Article 19.28 offences detected
arose due to companies, or parties acting on their behalf or in their
interests, proposing bribes (as opposed to officials requesting bribes).
Even vague proposals to come to an agreement can be interpreted by
law enforcement as a violation of Article 19.28 (see, for instance, the
rulings of the acting magistrate of Judicial District No. 2 - magistrate
of Judicial District No. 4 for Demsky District, Ufa, Republic of
Bashkortostan of 30.07.2019 in case No. 5-557/2019).

9 Clause 1, Article 9 of Federal Law No. 273-FZ “On Combatting Corruption” of 25 December 2008.

This highlights the growing need for complete and timely training and
provision of information for employees and others acting on behalf
of companies about the risks of liability. Specifically, such persons
should be instructed that even a proposal or promise to give an illegal
reward can have significant negative consequences for the company.
In the event of extortion of an illegal payment by an official, or upon
receiving hints from an official about the possibility of “informal”
resolution of issues, employees should immediately issue an
unambiguous refusal to engage in any illegal behavior and follow the
instructions contained in their company’s policies and procedures.
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VI. Sums of illegal payments
and payment mechanisms
In 2018, in most cases, companies were prosecuted under Article 19.28 for relatively
small illegal payments. Less than 6% of accusations involved illegal payments of
more than 1,000,000 rubles. And about 40% of cases were initiated based on illegal
payments of no more than 3,000 rubles.
In 2019, the statistics changed significantly. The proportion of cases involving illegal payments of less than 100,000 rubles dropped noticeably
from 64.4% to 56.3% of all cases, and the largest increase took place in cases with an illegal payment of more than two million rubles. In 2018
there were only six such cases, whilst in 2019 their number more than doubled to 13.

Moreover, there was a significant increase in the amount of the
average illegal payment. In 2018 it was 355,702 rubles, but in 2019
it was 700,224 rubles, i.e. roughly twice the size. This sharp rise is
partially due to the significant difference between the largest illegal
payments in 2018 and 2019.
In 2018 this amount was 11,019,049 rubles, and in 2019 - 55,910,488
rubles. However, even without taking this payment into account,
the average illegal payment in 2019 was 482,001 rubles, which is still
significantly more than in 2018. Median bribe grew from 50,012.50
rubles in 2018 to 80,000 rubles in 2019.

Our calculations for 2019 are based on more complete information than in 2018. In 2018 we were unable to discover the amount of the illegal
payment in 30.3% of cases, while in 2019 such cases made up only 20.1% of the total.

Despite this growth in the size of illegal payments under Article 19.28,
the proportion of cases involving an insignificant illegal payment, as
before, remains large. An illegal payment of less than 100,000 rubles
was encountered in more than half of all cases in 2019.

Available information for 2019

Thus, even though law enforcement appears to be shifting its focus to
major offences, this should not be seen by companies as a reason to
relax controls over smaller expenditures.

254 cases
information available

Amount of bribes (% of 79.9%)
3.4%

79.9%

2.2%

In most cases, illegal payments are made in cash, which underscores
the need for companies to tighten the relevant controls. In other
cases, illegal payments or inducements are made via money transfers,
including rapid transfers using a telephone number, or the transfer of
property or provision of material services.

19.5%
39.7%
10.5%

64 cases
no information

Available information
279 cases
information available

20.1%

87.8%

24.7%

from 500 to 30,000 rubles

from 200,001 to 1,000,000
rubles

from 30,001 to 100,000 rubles

from 1,000,001 to 2,000,000
rubles

from 100,001 to 200,000
rubles

from 2,000,00 rubles

39 cases
no information

12.2%

Transfer of an illegal payment

157 cases - transfer of cash

59 cases - non-cash transfers

22 cases - in the form of property and material services

The following are examples of property and provision of material
services used:
•

a bottle of Stareyshina cognac

•

a garage

•

steel tubes

•

fuel cards

•

payment of air tickets to a resort, accommodation in a hotel and
transfer

•

the offer of a shop certificate of the bribe giver

•

chopped silver birch firewood

•

provision of automobile transportation without payment

•

payment for dental services

Some of these examples have a relatively low monetary value. This
means that theoretically employees of the companies concerned
could obtain the property or material services at their own cost. This
presents a challenge to companies’ ability to implement controls
which would prevent such illegal actions and highlights the need for
thorough training for employees and counterparties.
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VII. Participants in and aims
of corruption
Court practice gives us a more or less complete picture of the main participants in, and
aims of, corruption. This information, in our opinion, is extremely useful for companies
when establishing anti-corruption internal control mechanisms focusing on the
processes of corruption and the corresponding categories of persons.
The figures given below do not provide a real and objective indicator
of the level of corruption in any given structure or process. Instead,
in our view, these figures should be considered as an indicator of the
risks incurring Article 19.28 liability in situations involving various
categories of officials which may be subject to more attention from
the Russian law enforcement agencies.
In 2019, companies most often faced liability for illegal payments
offered to police officers.

Other frequent recipients of illegal rewards were officials of state
institutions and enterprises authorized to take decisions on state
procurement, and also officials of regional state bodies and the
recipients of commercial bribes.
Also among the more common recipients of illegal payments in 2018,
according to our review, were officials of municipal authorities and
the Federal Bailiffs’ Service and also employees of Russian Railways.

This, with a few small changes, corresponds to our observations in 2019.

Available information

299 cases
information available

94.1%

278 cases
information available

87.2%

2019
19 cases
no information

5.9%

2018
40 cases
no information

12.8%
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Main bribe-takers

Available information

Participants

277 cases
information available

69

cases

74.4%

87.1%

Higher management (director, deputy, founder) - 206 cases

59

22.7%

cases

Other employees - 63 cases

46

39

cases

39

31

cases

2.9%

cases

cases

41 cases
no information

31

24

cases

cases

18

cases

2018
2019
Police

19

2018
2019
Recipients of
commercial
bribery

2018
2019
State
procurement

In 2019, another notable category of officials receiving illegal
payments was municipal officials (18 cases).
The infographic demonstrates some changes in the number of bribery
cases involving various categories of officials. However, in our view,
these changes are not significant and could be the result of more
complete collection of information than in 2018.

2018
2019
State bodies
of RF subjects

19

cases

2018
2019
Federal Bailiff
Service

18

cases

13

cases

2018
2019
Russian
Railways

As far as the participants in corruption on the side of the bribe-giving
companies are concerned, as a rule cases involved top managers founders, general directors, financial and executive directors. Other
company employees and persons not formally linked to companies
by employment or other legal relationships were involved much less
frequently.

Also, in 2019 for the first time we managed to find a case of bribery
of a foreign official. This was an official of State Aviation EmergencyRescue Institution “Aviation” of the Ministry of Emergency Situations
of the Republic of Belarus.10 As far as we know, this was the first such
case in the history of Article 19.28 enforcement.

Under Article 19.28, the making of a payment or providing a reward
for the commission of some action or inaction related to the
recipient’s official position is forbidden.

We have also seen court rulings which describe the aims of illegal
payments as “for general patronage and connivance”. This phrasing
could merely reflect poor legal drafting; however, we would
recommend that companies draw the attention of their employees to
such risks when conducting compliance training.

Most frequently, companies face administrative liability for illegal
rewards designed to ensure a certain decision is taken and for
cooperation in obtaining commercial contracts, including as part of
state procurement processes.

Specifically, based on this court practice, it is possible to conclude that
even an unarticulated or vague aim of corruption on the part of the
initiator of an illegal payment is sufficient, in the eyes of the courts,
to prosecute a company under Article 19.28.

In addition, companies often give or offer bribes for decisions by
officials related to inspections. The aim of such bribes is to avoid or
reduce the liability that might result from such inspections.
Other common aims of bribes are to obtain official registration (or
licensing or certification), either in an expedited fashion or in violation
of legislative requirements, or other official actions linked to the
recipient’s position (for example, a bailiff lifting the arrest on a debtor’s
account in violation of the legislation on execution proceedings).

Available information

289 cases
information available

10%

The aims of corruption

103 cases - cooperation in conclusion and execution of contracts
(including state procurement)

100 cases - commission of actions relating to the conduct of
inspections (reducing liability, avoiding inspections etc.)

90%

•

32 cases
no information

10 See Resolution of the magistrates’ court of the court area No. 36 of Domodedovo court district dated November 11, 2019 on case No. 5-744/2019

People with no formal connection to company - 8 cases

12.9%

28 cases - for the commission of registration, licensing, and
certification actions(including state procurement)

55 cases - other actions relating to the position held, not
connected to contractual and licensing relationships (for instance,
a bailiff releasing a debtor’s account from arrest)](including state
procurement)
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VIII. Sectoral distribution
As far as we are aware, unlike some of their Western colleagues, Russian law enforcement
bodies do not have sectoral priorities in prosecuting companies for illegal payments.
Nevertheless, a sectoral evaluation of the companies held liable
has practical value, as it could allow us to identify, albeit indirectly,
specific risks inherent to a given sector.
Based on published practice, some of the sectors (e.g. construction,
logistics, trade and services) seem to be more prone to corruption
than the others, because companies operating in these sectors are
prosecuted under Article 19.28 more often.

42
cases

28
cases

11.6%

34
31 cases
cases
24
cases
16
cases

Services

88.4%

63
cases

47
cases

2018 2019

281 cases
information available

37 cases
no information

71
cases
63
cases

Available information

2018 2019

Construction

2018 2019

Logistics/
importexport

2018 2019

Trade

2018 2019

Production
of goods

16
cases 13
cases

2018 2019

Alcohol
market

18
16 cases
cases

2018 2019

Healthcare

13
9 cases
cases
2018 2019

Energy /
mineral
extraction

12
cases 10
cases

2018 2019

Agriculture

16
cases

9
cases

2018 2019

Wood
processing

As the infographic shows, there have been a few changes in 2018-2019 in the sectoral distribution of cases; however, in our view, these changes are
insignificant and could be the result of more complete collection of information in 2019 compared to 2018.
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IX. Regional distribution

Many leading Russian and foreign companies operate in the Russian regions. The relative
level of activity of law enforcement in various regions is, in our view, one of the risk
factors that should be taken into account by companies when designing and improving
their compliance systems.
Of course, big number of prosecutions under Article 19.28 in a region
does not automatically mean that this region is more corrupt than the
others. Among the factors affecting this, could be the general level of
activity of the law enforcement, regional level of economic activity,
sectoral priorities of the region, etc.
Similarly, the absence or near absence of Article 19.28 cases in a
given region should not be viewed as an indicator of low corruption
risks in the region. More likely vice versa - lack of attention of the
law enforcement to corruption offences could usually point to an
increased level of corruption risks in that region.

Nevertheless, we consider that this information could be used along
with other red flags to reasonably distribute resources, if they are in
short supply, for prioritizing internal reviews and training, and when
evaluating the risks of any given internal process.
The infographic below illustrates the level of enforcement of Article
19.28 in various regions.

Regions in which companies were not prosecuted under Article 19.28 in 2018-2019

Nenets autonomous
district

Republic of Tyva

Republic of Dagestan

Federal district211 with the highest number of guilty rulings
under Article 19.28 of the Administrative Code - the Volga
Federal District
2018 - 91 cases
2019 - 84 cases

Regional distribution: leading regions for Article 19.28 liability in 2018-2019

35

cases

22

cases

17

cases

17

cases

17

cases

Federal district with the lowest number of guilty rulings
under Article 19.28 of the Administrative Code - the North
Caucasus Federal District

16

cases

15

14

cases

cases

6

cases

2018
2019
Moscow

2018
2019
Republic of
Bashkortostan

2018
2019
Saratov region

2018
2019
Republic of Komi

7

cases

2018 - 20 cases
2019 - 13 cases

2018
2019
Krasnodar
territory

11 An officially established group of subject of the Russian Federation located nearby.

Republic of
Ingushetia

Chukotka
autonomous district

The above infographic shows that in the last two years companies
have most often faced liability under article 19.28 in Moscow and
that a quarter of all guilty verdicts were delivered in the Volga
Federal District.
In 2019 there was a significant increase in cases in Krasnodar territory,
which became one of the regions in which companies are most often
held liable under Article 19.28. The Republic of Komi fell out of this
category in 2019.
In 2018-2019, no company was prosecuted under Article 19.28 in
Nenets autonomous district, Republic of Tyva, Republic of Dagestan,
Republic of Ingushetia and Chukotka autonomous district.
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X. Anti-corruption measures
and companies’ guilt
We believe that the most promising defense available to companies in Article 19.28
cases is a reference to anti-corruption measures taken by the company.
In accordance with Article 2.1 of the Administrative Code, a legal entity can be found
guilty of a violation only if it had the possibility to observe the law but did not take
all possible measures to avoid the violation.

In particular, we observe a number of approaches to consideration
of guilt in the practice of Russian courts on cases under Article 19.28:
1) Courts do not assess the issue of guilt at all / this issue is not
reflected in judgments.
2) Courts refer to or cite law relevant to the issue of guilt under
Article 19.28. These are Article 2.1 of the Administrative Code and
Article 13.3 of the Law on Combatting Corruption.
3) Courts establish that companies did not take all possible measures to
prevent corruption and therefore could not be released from liability.

The taking of all possible measures by a company, in our view,
encompasses the introduction of an effective and reliable system of
compliance controls and measures to prevent corruption.
In accordance with Article 13.3 of Federal Law No. 273-FZ “On
Countering Corruption” of 25.12.2008, companies are obliged to
develop and take measures to prevent corruption.
In accordance with clause 2 of this article, anti-corruption measures
taken by a company can include:
1) designating departments and structural units and officers who will
be responsible for the prevention of bribery and related offenses;
2) co-operating with law enforcement authorities;
3) developing and implementing standards and procedures designed
to ensure ethical business conduct;

The Russian Ministry of Labor and Social Protection has prepared
and published a series of documents of an advisory nature on anticorruption matters, including recommendations on measures for
preventing and countering corruption in companies. These advisory
documents contain the ministry’s overview of the standards applicable
to corporate compliance programs, based on Russian, international
and foreign experience, as well as practical recommendations on the
introduction of corporate compliance programs.
As practice shows, Russian courts are some way from a unified
approach to assessment of guilt of companies when considering
cases under Article 19.28. However, we observe certain positive
developments in this area in the court practice of 2018-2019..

4) Courts hold companies liable despite anti-corruption measures
taken by them.

Approach of the courts to evaluating guilt
of companies: 295 cases
2018 - 168 cases (57%)
2019 - 140 cases (53.8%)
issue was not investigated
2018 - 79 cases (26.9%)
2019 - 51 cases (19.6%)
cited article 2.1. / 13.3

4) adopting a code of ethics and professional conduct for all employees;
5) implementing a means for identifying, preventing and resolving
conflicts of interest; and

2018 - 50 cases (17%)
2019 - 56 cases (21.5%)
measures not taken or taken measures insufficient

6) preventing the creation and use of false and altered documents.

2018 - 50 cases (17%)
2018 - 13 cases (5%)
strict liability

Allocation of cases among these categories, in our view, could indicate
both the level of legal drafting skills of Russian magistrate’s courts
and the existence of a proper understanding by these courts of the
mechanisms of corporate anti-corruption legislation.
In 2019, as before, in more than half of all cases there is no mention of
the guilt of the legal entity as a necessary element of corpus delicti.
In part, this can be explained by the fact that often in such cases
companies admit their guilt, which makes a legal analysis of this
aspect unnecessary. It can also be partially explained by the generally
not very high standard of legal drafting of court rulings in Russian
magistrates’ courts.
Nevertheless, in and of itself the absence in many court rulings of the
proper legal analysis of the guilt of the legal entity could establish
prerequisites for the court practice to move in the direction of holding
companies liable without guilt.
Cases in which the courts cite Article 2.1 of the Administrative Code
and/or Article 13.3 of the Federal Law “On Countering Corruption”
are around one out of five cases. It is a cause for guarded optimism
that courts recognize that measures taken by a company could serve
as a basis for relieving it of liability under Article 19.28. However,
it appears that these qualifications are largely of a purely formal
character as the court rulings do not contain any further analysis of
how this law is relevant to the circumstances of the case and whether
the company took all possible measures to avoid corruption.
In one out of five cases the courts did conduct such an analysis,
stating that the company did not take appropriate measures (i.e.
confirming the absence or inadequacy of corporate compliance
program) and should thus be considered guilty.
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We also observe cases in which the courts held companies liable
despite the compliance measures they had taken. In these cases,
courts normally indicate that anti-corruption measures taken by the
company have no relevance to its guilt or establish inadequacy of the
corporate compliance program based on the mere fact of the offence
(“an offence would have never occurred, if the company took all
possible anti-corruption measures”). In 2019, the number of such cases
was only a third of the number the year before, which we consider to
be a positive trend.
Another positive trend of 2019 is a five-times increase (as compared to
2018) of cases where courts assessed anti-corruption measures taken
by companies. In our view, this trend illustrates an improvement in
courts’ understanding of the need to assess this issue.
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Available information

Available information

260 cases
information available

58 cases
no information

81.8%

18.2%

Arguments used

248 cases
information available

70 cases
no information

27

78%

22%

236 cases
argument not used]

12 cases
argument was used
but was not properly
evaluated by court

95.2%

4.8%

Approach of the courts to evaluating guilt of companies on cases
under Article 19.28 in 2018-2019:

We managed to find only 5 cases in which the courts stated that
the measures taken by a company to prevent corruption were
insufficient. Court judgments under Article 19.28 make us suspect
that most companies prosecuted thereunder do not have corporate
compliance programs. This could be the reason why cases like this are
very rare. Specifically, companies argued that they took all possible
measures to prevent corruption in only 12 cases in 2019. In 2018 we
found only 9 such cases..

We admit that in some cases, in the absence of argument on the part
of the company as to its corporate compliance program, the court
could prefer to refrain from assessing this issue on its own initiative.
However, strictly speaking, courts should conduct this analysis even
where companies keep silent on this issue, because guilt is one of the
essential elements of an offence under Russian administrative law,
which provides for no strict liability.
Use by companies of argument that they took measures to prevent
corruption in 2019:

The current statistics, as earlier, are cause for alarm. Insufficient
attention of courts to the issue of guilt could lead to the formation
of consistent court practice devaluing the introduction of compliance
control systems. Should such an approach become prevalent, the aims
of Article 19.28 and Article 13.3 of the Federal Law “On Countering
Corruption” would be practically impossible to achieve.
The review of Article 19.28 enforcement published by the Supreme
Court in summer 2020 did not discuss the significance of measures
taken to prevent corruption in ascertaining the guilt of a company. It
appears that the court system does not see the necessity for a change
in its approach in this area.
It is therefore difficult to assert that the presence of an effective
and well documented compliance control system can help companies
demonstrate their lack of guilt under Article 19.28 or reduce liability.
In the absence of a uniform court practice on the matter, chances of
success would normally depend on the opinion of a particular judge
considering the dispute and on credibility of the company’s defense.

However, other potential defense arguments (e.g. the absence of
a formal link between the company and a bribe-giver, acts of the
briber-giver in his own interest, etc.) in our experience turn to be even
less efficient.
Nevertheless, as follows from the above, there are reasons for
cautious optimism. Among these are the noticeable reduction in 2019
in the number of cases with strict liability and a reduction in the
number of cases in which the question of guilt was not addressed at
all by the court. This could indicate the gradual, albeit rather slow,
formation of uniform and positive practice on this issue.

RUSSIA: CORPORATE ANTI-CORRUPTION ENFORCEMENT TRENDS

29

XI. Fines
As indicated above, the majority of bribes in Article 19.28 cases are less than 1,000,000
rubles. This limits the fines that could be imposed to a range of 1,000,000 to 20,000,000
rubles (part 1 Article 19.28 of the Administrative Code).

Furthermore, courts often reduce the size of the penalty to below the
lower limit envisaged by Article 19.28. However, as the infographic
below shows, there were significantly fewer such cases in 2019 than
the year before.

Quite often, the courts reduce fines due to the dire financial condition
of the company charged, and also sometimes in observance of the
principle of proportionate punishment. We did not find any cases in
2019 in which the court agreed to reduce the fine to below the lower
limit due to anti-corruption measures taken by a company.

Available information in 2019

Amount of administrative fine

297 cases
information available

2018 - 124 cases (50.8%)

93.4%

2019 - 130 cases (43.8%)
Less than 1,000,000 rubles
2018 - 105 cases (43%)
2019 - 149 cases (50.1%)
from 1,000,000 to 9,999,999 rubles

21 cases
no information

6.6%

2018 - 15 cases (6.2%)
2019 - 18 cases (6.1%)
more than 10,000,000 rubles
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