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Q&A
End-of-Year
Performance Evaluations
Advancing the needs of the business while limiting potential exposure
Interview with Dove A. E. Burns
Employers nationwide are knee-deep in end-of-year review processes. Most employers recognize
the importance of performance evaluations and are increasingly appreciating the need for
documenting with regard to employee performance all year. However, few really consider why they
are completing these evaluations, the various purposes they serve and how to ensure that they
are furthering business needs. Dove A.E. Burns, Co-Chair of Goldberg Segalla’s Employment and
Labor Practice Group and a lecturer on employment matters, addresses common pitfalls and best
practices to maximize the benefit of performance evaluations.

Q:

Why is it so important for employers to give employees
written performance evaluations?

A: Performance evaluations serve numerous purposes. At the most basic level, written evaluations give

valuable feedback to employees, identifying areas where they are exceling and where improvement is
needed. The same evaluations can also serve as a tool in helping employers establish legitimate, nondiscriminatory reasons for alleged adverse employment actions raised in the context of litigation. However,
short of litigation, they also serve a number of other purposes. They can provide the necessary basis for
employee promotions, discipline, and terminations. We frequently get calls from employers looking to
discipline or terminate a particular employee. However, without documentation sufficient to substantiate
such actions, including yearly evaluations, it can be too risky to take the desired actions. Performance
evaluations can also be used to justify pay disparity amongst employees. For example, if a group of
female employees brings a claim alleging pay inequity, being able to establish the performance of those
employees versus the relevant comparators will be vital to a defense of such a claim. Finally, evaluations
can be used to substantiate future business decisions such as promotions, layoffs, reorganizations, etc.

Q:

What training should employers provide to employees who will be
completing performance evaluations?

A: Supervisors must receive training that emphasizes the importance of frank performance evaluations. We find

that most supervisors are too afraid to “rock the boat” by raising genuine performance issues in the written
evaluation. All too often, our clients explain the long-term performance issues they had with a particular
employee who has now initiated litigation. However, upon receipt of the former employee’s personnel file,
we find only positive performance evaluations. Supervisors must understand that sugar coating evaluations
will only hinder their ability to take appropriate action against employees and the company’s ability to defend
against future litigation. Similarly, management must be specific about accolades that relate to the strategic
initiatives of the organization in order to support questions regarding bonuses, promotions, and pay raises. It
is also important that supervisors are trained to draft evaluations with accuracy and specificity. General terms
are problematic. Stay away from phrases like “great job” and “improvement needed” as they do not give
employees any specific feedback upon which to act for the coming year.
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Q&A
Q:

In addition to positive feedback and constructive criticism, what else
should be included in a performance evaluation?

A: Clearly set forth the employees’ goals for the coming year and a plan as to how they can be achieved. Give
specific, concrete suggestions of actions that can be taken to improve performance, as well as discrete
benchmarks upon which future performance will be judged. Employers should not assume that employees
know what to do next. If further training is advised, provide suggestions on how to obtain it.

Q:

The evaluation was written and the review was held; now what?

A: It is important to not simply put the evaluation in the drawer until its time to write another review next year.

Consult with state, federal, and municipal laws to determine whether the jurisdiction in which the employee
works requires disclosure of written evaluations to the employee. Additionally, supervisors should
frequently consult the evaluation to assess whether the employee is meeting their established goals and
to ensure the employee’s performance is consistent with the business needs as clarified in the evaluation.
Feedback throughout the year is crucial. Employees should never be completely surprised by end-of-year
feedback. Thus, it is important that the evaluation is both a culmination of the prior year and the start of an
ongoing conversation throughout the upcoming year.

Q:

What is the number-one pitfall you see employers making with regard
to performance evaluations?

A: Failing to have any oversight over the evaluations prepared by supervisors. We see numerous employers
who ask supervisors to write evaluations, with little to no guidance or training, and then simply pass
those evaluations on to the employees without first reviewing them. As set forth above, evaluations serve
numerous business purposes, many of which may not be apparent to supervisory employees. Thus, it is
imperative for employers to ensure that the evaluations are being performed accurately and consistent
with the business’ needs and future plans.

Q:

What is one last thing you would like employers to know about
performance evaluations?

A: While performance evaluations are vital, they can also form the basis for future employment litigation.

Thus, it is imperative that employers ensure that the evaluation itself cannot be seen as discriminatory
or retaliatory. Evaluations should be free of phrases that could be construed as stereotypes. Examples
include saying that someone is “too emotional,” which can be seen as a possible pretext for gender
discrimination; or saying that someone is “set in their ways,” a possible pretext for age discrimination. In
a recent case, in an attempt to provide a possible explanation in a written evaluation for the employee’s
inability to meet sales goals, the employer noted that it was “possibly due to his frequent absences.”
As the absences were due to a physical disability, that comment was seen as direct evidence that the
subsequent termination for poor performance was motivated by the employee’s disability. Employers
must be mindful that choice of language matters when crafting evaluations.
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Insight
Prejudgment Interest or
Long Term Annuity
By Eric S. Cohen
Nine percent! Or in legal parlance
“nine percent (9%)” is the statutory
rate of prejudgment interest in New
York state attaching to contract
cases and/or cases involving acts
or omissions which interfere with
another’s possession or enjoyment
of property. It accrues from the
“earliest ascertainable date of
the cause of action existed” until
the verdict or decision is reached. Across the country
statutory prejudgment rates range from 5 to 10 percent
in California, and even 12 percent elsewhere. You don’t
need CNBC’s Jim Kramer to tell you that those returns
are amazing. And, assuredly, plaintiffs are aware!
Imagine, a construction defect case where the
plaintiff Board of Managers is suing the developer,
and the developer sued its general contractor, and
the contractor its subs and so on, for negligence/
contribution and breaching their respective contracts
resulting in property damage to the plaintiff. The cashstrapped board commences its lawsuit just shy of the
expiration of the relevant statute of limitations, followed
by innumerable adjournments and extensions until

finally all third parties have appeared. Indeed, by the
time the first deposition takes place, a full five years
of compounding interest might have accumulated.
No exaggeration. Even the attorneys hoping to avoid
contact with math cannot ignore the reality that the
aforementioned hypothetical ballooned in value by
more than 50 percent. Succinctly, plaintiff (depending
on the actual claims), has little incentive to push
its case and many jurisdictions apply this interest
regardless of who’s at fault for the procedural delays.
Despite that math, it is, incredibly, still the defendants
who are notoriously typecast as procrastinators. But,
while defendants like to hold their money and have
it work for them until a judgment ordering payment is
rendered, smart business dictates that there is little
— excluding present market performance — that will
offer the defendant a rate of return which is sufficient
to offset compounding interest rates at 9 or 10 percent,
or higher. Consider also the difficulty in explaining to
a defendant client how it owes this money despite its
good faith efforts to move the case. Indeed, in a case
with questionable liability, the defendant is punished
for losing and then punished for advocating despite
the perceived legitimacy of its arguments. Worse yet,
a defense win overturned on appeal can also involve
prejudgment interest.
I will defer the good fight to another day and instead
briefly offer some responses to plaintiffs’ use of
prejudgment interest as an annuity. Like a vaccine,
the remedy here can perhaps be found in the ailment.
Ironically, the contract at the heart of your lawsuit can
prescribe a rate of interest other than the statutory
rate or even that no prejudgment interest accrue at
all. This emphasis on contractual freedoms must also
be understood as a stern warning to the fact that
contractual extra-statutory rates will also be enforced.
(cont. on page 7)
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Happy Holidays

From our family to yours.

Reading the digital version of Professional Liability Magazine? Tap this box to see our full holiday greeting.

Demonstrating again the power of contracts, parties
are also advised to at least consider entering into a
tolling agreement of the prejudgment interest. Caution,
however, that absent an express tolling of prejudgment
interest, those numbers will continue to accrue despite
agreements which might toll other statutory obligations,
i.e., statutes of limitation.
Another option is CPLR §3219 or FRCP Rule 68, which
establishes a system of “deposit and tender” whereby
the defendant concedes liability but not the value of
damages. This rare approach cuts off interest if the
plaintiff recovers less than that amount offered by
the defendant. This is similar to an accepted Offer of
Judgment and might be worthy of consideration.
The tools available to toll prejudgment interest are
despairingly few and largely unappealing. Moreover,
December 2017

they do little to thwart the laggard plaintiff with dollar
signs in his or her eyes. In response, we’ve begun to
proactively memorialize those instances of plaintiff’s
dilatory and non-complaint behavior and note them
repeatedly to the court and in our files. While many
statutes take the discretion of the application of
prejudgment interest out of the court’s hands, some
jurisdictions have exercised sound judgment holding
that defendant’s consent to plaintiff’s requested
adjournments will toll the accrual of interest while other
jurisdictions have refused to punish defendants for
plaintiff’s unjustified delay in commencing its lawsuit.
Prejudgment interest is costly to ignore and both
attorneys and clients are wise to focus both on the
factual and legal merits of their cases, but also the
impact of the “routine” adjournments and delays which
present during litigation.
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Insight
Tis the Season…
for Ethical Breaches?
By Seth L. Laver
It is the season of giving, when it
is common for friends, colleagues,
and even clients to exchange
gifts. Many look forward to the
opportunity to express gratitude
and appreciation in the form of a
gift. While often well-intentioned,
an attorney’s spider sense should
tingle whenever a client seeks to
gift something to counsel. There
is a difference between paranoia and careful attention
to the ethical rules governing attorneys and with that
in mind, we will explore the ethical question: can an
attorney accept a client’s gift?

According to the commentary to the model rules,
an attorney may accept “ordinary” gifts from a client
“such as a present given at a holiday or as a token
of appreciation.” However, an attorney must be wary
of accepting anything “more substantial” due to the
“doctrine of undue influence.” The rule is based upon
concerns about overreaching and imposition on the
client. According to an opinion reached by the New
Hampshire Bar Association Ethics Committee, “the
substantiality of a gift is determined by its size relative to
both the client’s estate and the recipient’s estate.” Could
an outsider interpret the gift as an attempt to alter the
attorney-client relationship or, perhaps more importantly,
create a sense of obligation by attorney to client?

Don’t forget that attorneys are professionals providing
a service to clients in a time of need, often at a difficult
crossroad in their personal and/or professional life.
Clients may feel grateful to their attorney and want to
express that gratitude in the form of a gift. Depending
on the form and circumstance of the gift, an attorney
may accept with caution or make the decision to
graciously decline.

Although there is no bright line governing the size or
substance of the gift, there can be no debate that an
attorney cannot solicit any client gifts.

The model rules of professional conduct under the ABA
provide guidance on this quandary in the form of rules
governing conflicts of interest. As a general principle,
all transactions between client and lawyer should be
fair and reasonable to the client. A gift exchange is
considered a “transaction” under the rules. Rule 1.8(c)
prohibits a lawyer from accepting “any substantial gift
from a client.” Of course, as is too often the case, there
is room for interpretation and debate. In other words,
it depends. The ethical rules governing client gifts
are somewhat discretionary and permit an attorney to
subjectively define the line between a year-end “thank
you” and something substantial which could lead to an
ethical violation.

Much of the case law addressing client gifts exists
in the context of wills and estates. Notably, there are
many reported incidents of attorneys who are set to
benefit from a testamentary document they drafted on
behalf of their client. Although this type of transaction
is not presumptively invalid, it certainly may raise
red flags which call into question the transaction.
Whenever a client is prepared to bequeath a gift to
counsel, the best practice is to insist that the client
engage an unaffiliated third-party attorney to draft the
proposed document in order to avoid the appearance
of impropriety under the conflict rules.
The lesson for attorneys is to use their best judgment.
If a client gift feels a bit rich, it probably is and
should be rejected graciously. On the other hand,
counsel should feel free to accept token, modest
gifts from their satisfied and grateful clients. This
risk management tool should help to keep the client
relationship merry and bright.
Originally published in the Fall 2017 issue of AttPro Ally
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Spotlight

Understanding how customized
policies can expose insurance
agents and brokers to errors and
omissions liability claims.

Strategies for Defending the
Insurance Agent/Broker E&O
Claim and Application
By Peter J. Biging
Portions of the content of this article will appear in the American Bar Association TIPS Journal Year in Review spring
edition article covering professional liability, as well as the winter/spring edition of the PLUS Journal.
Defending the insurance agent/broker E&O claim can present a number of both challenges
and opportunities. On the negative side of the ledger, the fact is that while it remains a
recognized obligation on the part of the insured to read his/her policy in most if not all
jurisdictions in the United States, the prevailing view is that the failure to read policy
documents does not present a bar to claims for negligent failure to procure, or failure to
advise. The failure on the part of the insured to read his/her policy can be raised as a defense
based on a comparative fault analysis. But only in a handful of remaining states can it be
cited as an absolute bar to the making of such claims.
Additionally, in the vast majority of jurisdictions, an agent/broker is not viewed as a fiduciary,
owing a duty to advise the insured as to what types of insurance to purchase, at what limits, absent a “special
relationship” or “special circumstances.” But the terrain has shifted on this as well. Cases addressing when a
special relationship or special circumstances exist giving rise to a duty to advise have evidenced an increasing
willingness on the part of the courts to accept as a foundation of its analysis that insurance policies are inherently
complicated, and that agents/brokers are often retained precisely for their expertise in assisting their customers
in identifying insurance risks specific to their circumstances or business operations, and helping them tailor their
insurance to protect them against the same.
10
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On the plus side of the ledger, courts continue to
recognize that brokers are not guarantors of the
risks faced by their customers, who are much better
equipped to understand the value of their holdings, the
impact a particular type of loss could realistically be
anticipated to have on their business operations, their
risk tolerance, and what they can afford and would be
willing to pay to protect themselves against risk. In
light of this, it is generally recognized that it would be
unfair to charge agents/brokers with the responsibility
to provide advice and guidance absent a truly special
relationship or special circumstances. Further, it is not
simply the obligation of the insured whose coverage
fails to respond to a loss in whole or in part to point
to the alleged failings of the agent/broker in order to
establish liability on the agent/broker’s part for the
uninsured loss. It remains the responsibility of the
insured in proving its entitlement to relief to show that,
but for the alleged negligence on the part of the agent/
broker, the loss would have been covered under the
policy in question. And to the extent the plaintiff had no
coverage in place whatsoever, it is the burden of the
insured to prove that insurance coverage for the loss
would have been available, and if offered the insured
would have been willing and able to pay for the same.

a certain limit, or that it would not have been offered
or available given the risk involved, the insured’s loss
history, or the specific circumstances of the insured’s
situation that would have been taken into account
during the underwriting of the risk.

Assuming proximate causation can be generally
established, other arguments can be made to limit
the value of the claims. For example, if an argument
could be made that the claim would have been covered
but for the agent/broker’s negligence, but the claim
would have been treated as multiple claims with
multiple deductibles, this can be an effective way
to substantially limit the recoverable damages. As
another example, if the coverage the insured claims
should have been purchased would have actually
been purchased, it may be valid to argue that the
policy would have been far more expensive. The
additional premiums would have to be subtracted
from the value of the claim, as there would have been
no coverage save for the purchase of this coverage
and the payment of these premiums. If the plaintiff
insured is claiming that the coverage should have been
purchased at the outset of the parties’ relationship and
the relationship goes back several years, the saved
premiums over that entire period can arguably be
applied to reduce the recovery.

A recent California appellate court decision highlights
the arguments available to the broker to combat agent/
broker E&O claims, and how these issues can play
out in real time. Some other recent decisions provide
further evidence of how these issues and arguments
can play out, and the increasingly expansive view of
the potential range of parties who were impacted by
the agent/broker’s alleged negligence who may be
viewed as having standing to sue the agent/broker.
The following is an analysis of the California appellate
court decision, and the lessons that can be drawn from
it, followed by a brief summary of some other recent
agent/broker E&O decisions of note, and conclusions
that can be drawn from these decisions.

While these defense arguments can be used in
many cases to effectively blunt agent/broker E&O
claims, it is important to note that they have to be
deployed thoughtfully and with care. Sometimes
the agent/broker will have a viable argument that
notwithstanding the poor advice given with regard to
the placement of coverage, or the inclusion of policy
language via endorsement, the insured is nonetheless
wholly unable to establish a credible link between the
agent/broker’s negligence and the damages asserted.
However, while it can seem reasonable to point to
a lack of clarity in connecting the dots, point to the
insured’s burden to prove proximate causation, and
declare that for this reason the insured’s E&O claim
must fail, proof of loss can sometimes be complicated
by the nature of the loss, and courts will take this into
consideration. What might seem a sure fire proximate
causation defense argument may not necessarily yield
an early dispositive ruling.

(cont. on page 12)

As still another example, it is possible that an expert or
an underwriter at the carrier involved in providing the
policy that is missing an endorsement adding coverage
the insured claims he/she asked the agent/broker to
procure may be able to show that any such coverage
would not have been offered without being capped at
December 2017
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Case Study: The Agent/Broker’s
Defenses as Applied

In Performance Team Freight System, Inc. v. Arthur
J. Gallagher & Co., the insurance broker Arthur J.
Gallagher (Gallagher) was sued for professional
negligence and breach of contract by its customer, a
company engaged in the business of providing trucking
and warehousing services (Performance Team), after
a claim for over $1.4 million under crime insurance
coverage was challenged by its insurers, and the claim
was ultimately settled for just $500,000.
The claim was made after it was determined
that drivers hauling customer merchandise were
systematically opening packages, stealing portions of
the merchandise, and then re-sealing the packages
before delivery. The nature of the thefts made it hard
to confirm everyone who might have been involved in
the scheme. Accordingly, while a number of drivers
were terminated after the investigation, they were
not terminated on the grounds that they had been
implicated in the thefts. And it was impossible to track
each piece of stolen merchandise to the specific driver
believed to have stolen it. The drivers involved in the
scheme apparently were all making use of a fencing
operation, and the issue only came to light after stolen
merchandise had been fenced.
The drivers involved were independent contractors, and
the fidelity and crime coverage in issue provided that
only thefts by “employees” would be covered. However,
a policy endorsement negotiated by Gallagher defined
employees in such a way that they could be deemed
employees for the purposes of the coverage.
After commencing a lawsuit against the insurers
asserting inter alia claims for declaratory relief and
breach of contract, Performance Team ultimately
settled their claim for the deeply discounted $500,000
figure. In its suit against Gallagher, Performance
Team alleged that they were compelled to settle for far
less than the actual value of the stolen merchandise
because of Gallagher’s negligence in procuring
coverage, and specifically its alleged negligence
in regards to the crafting of the language defining
in what circumstances independent contractors
would be deemed employees. Specifically, while
the endorsement defined “employees” to include
independent contractors in the regular service of
Performance Team’s ordinary course of business, it
limited such coverage to those contractors performing
services for Performance Team pursuant to a written
contract between a “natural person independent
contractor” and Performance Team for such services.
12

The problem that developed was that in the course of
investigating and considering the claims, the insurers
raised questions about whether coverage would apply
only with respect to thefts by drivers who each had
individual written contracts with Performance Team.
Not all did. Additionally, the insurers questioned
whether some portion of the thefts might have occurred
after delivery, as there was no definitive evidence that
the thefts occurred prior thereto. They had also raised
questions about whether there was sufficient evidence
to determine the drivers involved in the thefts had all
conspired and colluded with others, thus making it a
single claim with a single deductible, or multiple claims.
As noted above, after settling with its insurers,
Performance Team sued Gallagher, claiming it was
compelled to settle for such a discounted amount
because of Gallagher’s negligence in regards to the
inclusion of the endorsement on the policy concerning
covered “employees.” After taking discovery, Gallagher
moved for summary judgment. The theory presented
was that Gallagher could not prove “causation”
because Performance Team had not identified
which drivers involved in the thefts fell outside the
policy’s definition of employees. Thus, it was argued,
they could not prove what portion, if any, of the
reduced payment was caused by this. Additionally,
Gallagher argued that Performance Team could not
establish that, but for Gallagher’s alleged negligence,
Performance Team’s claim would have been fully
covered. The argument in this regard was based on
the fact that there were other issues that had not been
resolved, including whether there definitively was
collusion among the drivers, or not, and thus whether
one or more deductibles would have applied. Lastly,
and relatedly, Gallagher argued that Performance
Team had failed to prove actual damages flowing
from Gallagher’s alleged negligence. Gallagher’s
argument in this regard prevailed at the trial court,
and Performance Team’s claims were dismissed on
summary judgment.
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On appeal, the judgment was reversed. As grounds for
reversal, the appellate court pointed out that:
Performance Team’s complaint was not limited
to the theory that Gallagher was negligent in
negotiating and agreeing to Endorsement No.
6 because it was too narrow. The complaint
also alleged Gallagher’s breach was in
failing to procure “full and complete crime
coverage” for the risk of driver theft and by
failing to advise Performance Team there
was a gap in the company’s crime coverage.
This theory is that Gallagher breached its duty
by failing to ensure that Performance Team’s
crime coverage would encompass theft by
any of the independent contractors driving for
Performance Team, irrespective of whether
the driver was a “natural person” or whether
there was a written independent contractor
agreement. Under this theory, had Gallagher
procured such coverage, it would have been
unnecessary for Performance Team to show
the insurer anything other than that truck
drivers performing services for Performance
Team committed the thefts. Endorsement No.
6 gave Federal an opportunity to challenge
coverage based on the status of the drivers.
Performance Team argues that had Gallagher
procured the “full and complete” coverage
for driver theft the company wanted, Federal
simply could not have argued there was no
coverage for the theft losses because of
the nature of the drivers’ employment, or
because of a lack of proof of driver status.
As to the argument raised with respect to the fact that
there were other reasons having nothing to do with the
“employee” endorsement that were raised concerning
the claim, the appellate court noted that Performance
Team had offered evidence that it had identified the
drivers, by name, that it believed had committed the
thefts and provided this evidence to the lead insurer.
Performance Team also attested, by counsel, that
they had provided Federal with detailed supporting
documentation which identified each specific item
of merchandise that the client claimed was missing
from their shipments. While Performance Team never
specifically accused any drivers of stealing, the
appellate court found this to provide sufficient evidence
to establish the existence of a material issue of fact
precluding summary judgment.
With regard to the collusion issue, the court noted
that while Performance Team had no evidence of

communications between the drivers about planning
and executing the thefts, it had presented strong
circumstantial evidence that there was a common
conspiracy. This evidence included the fact that all of
the drivers implicated were making pick-ups at specific
client warehouse locations, that they all were tied to
the same merchandise shortages involving opened
and re-sealed cartons, and that they all moved the
merchandise through the same fencing operation.
Lastly, the court noted that the fact that Federal had
challenged coverage on multiple bases did not, ipso
facto, negate Performance Team’s assertion that but
for Gallagher’s negligence, it would have been able to
secure a better settlement or recovery against Federal
at trial. The uncertainty created by the application of the
definition of who were “employees” within the meaning
of the endorsement, and thus what portion of the claims
might be covered, was, by itself, a significant reason
why Federal did not accept coverage.
On the damages argument, because the court
concluded that Performance Team’s claims could not
be dismissed on summary judgment on the evidence
before it, the court found that the arguments Gallagher
had raised were not sufficient to dismiss the claim
based on an alleged inability to prove Performance
Team’s actual damages. In so doing, the court noted
that it was insufficient for Gallagher to simply point
to the fact that Federal had multiple reasons for
challenging coverage. On summary judgment, it was
Gallagher’s burden to show that no damages could be
proven because of this.
(cont. on page 14)
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Lessons to be Learned

The significance of this decision is how it highlights
some of the challenges facing brokers today, insofar
as they provide more sophisticated services. In this
case, Gallagher stepped in to try to help its client
resolve an issue that had arisen about when thefts
by independent contractors might be covered. In so
doing, it went beyond purchasing an “off the shelf”
product. And in so doing, it opened itself up to risk in
failing to consider all of the potential theft scenarios
that could arise, and how the language defining
who were to be deemed “employees” or not could
potentially lead to coverage disputes.
The case is also significant in how it highlights a variety
of useful defense arguments available to brokers facing
E&O claims, and what can be done by plaintiffs’ counsel
to try to fend off these arguments. In this instance,
Gallagher ultimately failed to obtain summary judgment,
but the issues its counsel identified, and the manner
in which they were presented, evidenced some very
intelligent lawyering. The fact is that, notwithstanding
the very real and legitimate concerns raised by the
issue regarding which implicated drivers were and
weren’t properly deemed covered “employees,” there
were a number of other coverage issues raised by
Federal in the course of investigating the claim. At the
end of the day, it is the plaintiff’s burden to prove the
damages proximately caused by the broker’s alleged
negligence. This case strongly suggests that a court,
viewing a set of complicated facts such as these,
will not be satisfied to come to the conclusion that
the broker may have acted negligently in procuring
coverage, but because it’s complicated to follow the
threads leading from this negligent conduct to the
injuries incurred as a result, the only rational solution is
to let the broker off the hook.
Proximate cause is a critical issue. But complexity
alone in determining how the broker’s negligence
impacted the customer’s lack of coverage or other
harm will not be sufficient to avoid liability. On
summary judgment, it will be the broker’s responsibility
to show how the harm cannot be attributed to the
broker’s negligence, in whole or in part.

Additional Cases Impacting
E&O Coverage

Quickly surveying some additional miscellaneous
holdings in agent/broker E&O cases in 2017, it is noted
that, in O.P.H. of Las Vegas, Inc. v. Oregon Mut. Ins.
Co., the court held that, absent special circumstances,
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a broker does not owe a duty to monitor the insured’s
payment of insurance premiums.
In J & A Freight Systems, Inc. v. Travelers Property
& Casualty Co. of America, while acknowledging a
duty on the part of an insured to know the import
and meaning of its insurance policy, the court
denied a motion to dismiss the insured’s negligent
misrepresentation claim based on same. The court
held that an insured’s duty to know the contents of his/
her policy does not present an absolute bar to causes
of action brought by an insured against an insurance
agent or broker, as opposed to causes of action by an
insured against an insurer.
And in Moje v. Federal Hockey League LLC, the
court held that a minor league hockey player who
was blinded during a game might have standing
to pursue a claim against the broker who procured
liability coverage for the league in his capacity as a
“proposed insured” to whom the broker owed a duty
of reasonable care. This continues the trend towards
courts being ever more open to the concept of a
broker owing a duty of care flowing out beyond the
customer it is dealing with directly.

2017 Trends

As has been the case in recent years, agent/broker
E&O decisions in 2017 continue to evidence a trend
of courts being more receptive generally to finding
bases for identifying a duty to advise, or at very least
being unwilling to dispose of duty to advise claims on
summary judgment. That said, whether within the realm
of the duty to advise claim or otherwise, there are
numerous viable arguments in the thoughtful defense
lawyer’s/claims attorney’s arsenal upon which to build
strong defenses to the various claims that can typically
be brought against a broker when insufficient coverage
is available to respond to an insured’s loss.
As we move deeper into the digital age, with all the
risks that are presented by the reduced interaction
between human beings on both the broker and the
underwriting sides, and we continue to see courts
become ever more accepting of the premise that
insurance is a complicated field through which the
broker is seen as — and expected to provide —
specialized expertise and guidance, it is important to
continue to keep a close eye on the trends, consider
how the issues and arguments are likely to play out,
and take careful note of what can and must be done to
build out the defense case.
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Top 5
Malpractice at the Movies
By Troy A. Bataille

1

Maybe you bought that new television on Black Friday or perhaps you plan to do some
channel-surfing during your end-of-year break. If you can’t seem to turn off professional
liability, here are five holiday-themed movies with head-scratching decisions that might
make your “malpractice radar” go off.

Miracle on 34th Street

This movie has had litigators jumping out
of their chairs for years. Centered on a
Christmas Eve trial that pits Kris Kringle
— aka Santa Claus — against the State
of New York in a battle to decide Kringle’s
mental capacity and determine whether Santa Claus
is real, the heart-warming nature of the story does
little to overcome the absurd legal strategies of either
party. First, the State of New York, who has the
burden of proof, fails to call any witnesses besides
Kringle. Then, Kringle’s lawyer fails to invoke the
Fifth Amendment despite it being a known fact that
Kringle assaulted a psychiatrist and, generally, could
not be trusted on the stand. The State’s lawyer later
allows his minor son to be called as a witness without
objection. Then, Kringle’s lawyer, who thus far has
ignored all reasonable legal strategy, invokes the
Supremacy Clause to make the nuanced argument
that because the Post Office recognizes Santa Claus,
so must the State of New York. All in all, the only
miracle is that neither lawyer wasn’t brought before
the grievance committee.
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The Santa Clause

This one is for the drafters out there. Tim
Allen stars as Scott Calvin, an ordinary
man who accidentally causes Santa
Claus to fall from his roof on Christmas
Eve. At the request of his son, Calvin
puts on Santa’s suit in order to finish Santa’s work.
Calvin ultimately returns to Santa’s workshop where
he learns that, due to a contract clause written on
a card Calvin found on Santa, in putting on the suit
and entering the sleigh, he has accepted the “Santa
Clause” and has agreed to the responsibilities of that
position, forever. At first, I shudder at the thought of yet
another client in deep trouble over failing to read the
“fine print.” However, on further reflection, the drafters
of this contract would likely have trouble enforcing that
clause in a court of law or proving that an offer and
acceptance occurred. Assuming, of course, that there
exists a court with jurisdiction over magical elves!
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Top 5
National Lampoon’s
Christmas Vacation

This one might not be malpractice in
the traditional sense, but any executive
or officer who cuts bonuses in favor of
the “Jelly of the Month Club” is asking
for employees to go off the deep-end. At the same
time, Griswold should have known that his dimwitted cousin-in-law would take his request seriously,
resulting in Mr. Shirley’s kidnapping. All’s well that
ended well, but this story was full of poor decisions
from start to finish.

4

Gremlins

Another tale about the small print and
following directions. A father wanders
into Chinatown looking for an unusual
Christmas present for his son, Billy, and
finds a furry creature called a mogwai. The
father is sold the animal, but with an explicit warning
to follow three important rules that must never be
broken — do not expose the mogwai to bright lights
or sunlight, do not let it get wet, and never feed it
after midnight. All three rules are broken leading to
the spawn of dozens of destructive little monsters.
Christmas was never so scary.

5

Home Alone

Malpractice can happen at home, too. A
Paris-bound family somehow leaves behind
their eight-year old son, Kevin, as they
travel for the holiday. Kevin initially delights
in being home alone, but ultimately has to
contend with two local burglars. Holiday stress gets to
us all, but leaving a child behind is the ultimate gaffe
that no parent could ever live down.

December 2017
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Case Notes
Independent Contractors
Not Covered Under National
Labor Relations Act
Menard Inc. and Local 153, Office and Professional Employees International Union, AFL-CIO
(National Labor Relations Board, November 17, 2017)
A National Labor Relations Board judge recently
dismissed claims that a national retailer violated
federal labor law after concluding that its delivery
drivers are not employees.
Menards sells home improvement merchandise from its
approximately 300 stores across the United States and
also sells delivery services for this merchandise. The
underlying charges against Menards filed by the Office
& Professional Employees International Union alleged
that the company violated the act by misclassifying its
delivery drivers as independent contractors, and by
maintaining delivery service agreements that contained
a mandatory arbitration clause that prohibited the
drivers from filing class actions.

employees, the judge stated that “the overwhelming
majority of the factors” led to the conclusion that the
drivers are independent contractors.
Having found that the drivers are independent
contractors, the judge then dismissed the arbitrationrelated claim on the basis that the drivers, as nonemployees, were not entitled to the protections of the
National Labor Relations Act.

In finding that the delivery drivers are not employees,
the judge applied the 10-factor test — established
by the United States Supreme Court in Nationwide
Mutual Insurance v. Darden — to assess employment
status. The judge emphasized that the drivers were
not under the control of Menards because they could
work for other clients, and that Menards was not in the
business of delivery services because it sold delivery
services solely for its own merchandise, not that of
other retailers. Noting that only one of the 10 factors
weighed in favor of a finding that the drivers were

IMPACT: This ruling is notable for validating the use of independent contractors to perform
specific functions for employers and also for providing guidance on how courts and agencies
will assess employment status.
— Jonathan Amar
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Case Notes
Survival Action Statute of Limitation
Begins At Time of Death
Dubose v. Quinlan
(Pennsylvania Supreme Court, November 22, 2017)
In this medical malpractice action, the plaintiff’s
deceased was admitted to the defendant hospital
on September 12, 2007 for sepsis. She died on
October 18, 2007. A wrongful death and survival
action was instituted on August 13, 2009. A second
action was instituted on October 7, 2009 against
additional defendants. Both cases were subsequently
consolidated and initially led to mistrial. The second
trial led to a plaintiffs’ verdict.
On appeal, it was argued that the survival action
was barred by the two-year statute of limitations.
Specifically, it was argued a survival action is distinct
from a wrongful death action. A survival action is
merely a continuation of a cause of action that accrued
to the plaintiff’s decedent while the decedent was alive,
and the statute of limitations begins to run when the
decedent is injured. However, a wrongful death action
accrues to the decedent’s heirs when the decedent
dies of such an injury, and its statute of limitations
begins to run at the decedent’s death. Hence, it was
argued that once the statute of limitations expires on
the decedent’s cause of action, it cannot be basis for
a survival action. In addition, the appellate court was
asked to determine whether this action was barred by
the Statute of Repose.

Pursuant to 42 Pa.C.S. § 8302, the court explained a
survival action is not an independent cause of action,
but a continuation of a cause of action that accrued
to the decedent, and the latest time when the
statute of limitations runs is at the decedent’s death.
Hence, the statute of limitations in a survival action
expires two years from the date of death. Likewise,
for survival actions in Pennsylvania, the statute of
repose in medical negligence actions is two years
from the date of death.
The Pennsylvania Supreme Court rejected the
defendant’s argument that the applicable time limits
began to run when the plaintiff-decedent initially
developed pressure ulcers.

IMPACT: The court confirmed that a survival action in a medical negligence action may be brought
within two years from a decedent’s death.
— Matthew R. Shindell
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