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INTRODUCTION

In 2015, Vicinity Centres—a leading Australian real estate group with
holdings that include Sydney's Queen Victoria Building, along with iconic
buildings in other major cities—began a process of identifying their risks
and opportunities in light of climate change. Then, in early 2017, Cyclone
Debbie struck off the coast of Queensland, devastating communities and
damaging one of Vicinity's key assets—the Whitsunday Plaza. 1
Vicinity chose to use this event as an opportunity. With assistance from
Aecom, it integrated lessons learned from that disaster into the climate
resilience checklist it had been developing to identify location and
asset‑specific risks, resilience measures already in place and opportunities
to further strengthen their approach to climate change.
By 2020, the company will have completed these assessments for its
entire portfolio, giving it a much better understanding of how climate
change will impact its businesses, and how it can build itself into a
resilient organisation for the future.

Vicinity is in good company. Leading businesses in Australia and across the globe are now
adopting a framework for identifying and quantifying the risks and opportunities presented
by climate change. Stockland, another AECOM client, has become an industry leader in this
field. Not only does it disclose detailed analyses of its climate risks and opportunities, but
these disclosures tell a good financial story: since 2006, the company has reduced 40 per cent
of emissions across its retail and office/business park portfolios, and has saved more than
$78 million in avoided electricity costs. 2
We are now at the point where the business case and the legal impetus for climate change
disclosures have aligned.
The following discussion paper provides a brief consideration
of these questions. Because the impacts of climate change
will be specific not just to each industry, but to each
company, this paper is an overview, intended as a primer for
business leaders who wish to begin the process of designing
and implementing a framework that will allow for the
establishment of resilient businesses while also protecting
directors from potential liability with respect to their duties
under Australian companies law.
For those who wish to engage in a more tailored exploration
of these issues, Baker McKenzie, AECOM and Ndevr
Environmental are available to conduct onsite client
workshops. Please contact us should you wish to arrange a
workshop for your organisation.
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IT’S TIME FOR COMPANIES TO GET SERIOUS
ABOUT DISCLOSING CLIMATE RISKS AND
OPPORTUNITIES
Following last November's boardroom briefings held by
Baker McKenzie, Ndevr Environmental and AECOM on the
recommendations from the Task Force on Climate-related
Financial Disclosures (TCFD), we are pleased to provide
you with the following discussion paper on how business
leaders can meet their legal obligations to assess and
disclose the financial risks and opportunities linked to
climate change.
Since we held those briefings, the landscape relating to
climate risk and opportunities has continued to change
rapidly, with several significant developments:


In late November, the Australian Labor Party
announced an energy platform that would see
massive new investments in renewable energy,
along with more aggressive targets for reducing
greenhouse gas emissions on a shorter timeframe
than current policy would indicate, and even faster
than Australia’s commitments under the Paris
Agreement.3



In January, the Federal Court of Australia said that
a case against a superannuation fund for failing
to disclose climate risk, including failure to comply
with the TCFD recommendations, “appears to
raise a socially significant issue about the role of
superannuation trusts and trustees in the current
public controversy about climate change”.4



In early February, the NSW Land and Environment
Court delivered a landmark decision on new mines, in
which the court took into consideration the proposed
mine’s expected greenhouse gas emissions, including
scopes 1, 2, and 3, and assessed these emissions
against the framework of the remaining “carbon
budget” that sets out how much more carbon
dioxide can be emitted into the atmosphere while
still limiting warming to less that 2 degrees Celsius
above pre-industrial levels. In assessing the supposed
economic benefits of the mine, the court appeared
to favourably view evidence that demand for new
coal could decline as countries shift to clean and
renewable sources of energy.5
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In the same month, the Australian Securities
Exchange (ASX) and the Australian Accounting
Standards Board released guidelines that
included for the first time a clause requiring
directors of listed companies to follow the
recommendations of the TCFD, and the
UNPRI (Principles for Responsible Investment)
reported that TCFD-based reporting will
become mandatory for PRI signatories
in 2020. 6



Also in February, Glencore—Australia’s largest
coal miner—announced that it will cap future
coal production at this year’s levels.7



In March, the Reserve Bank of Australia 8
joined the Australian Prudential Regulation
Authority9 and the Australian Securities and
Investments Commission10 in recognising
climate change as a material economic risk
to the Australian economy, and strongly
endorsing “the need for businesses, including
those in the financial sector, to implement
the recommendations of the Task Force for
Climate-related Financial Disclosures.”

In this rapidly moving space, it is paramount
that corporate directors and officers inform
themselves of what is required under Australian
law in relation to disclosing climate risk. Doing so
requires, in turn, a practical working knowledge
of the leading framework for thinking about,
measuring, and reporting such risk—that is, the
2017 recommendations published by the TCFD
at the request of the G20 Finance Ministers and
Central Bank Governors.11
Organisations can reduce their vulnerability to
climate change related risks by understanding
the climate impacts on their operations, assets,
and customers, and by strengthening their
governance to minimise these impacts, and to adapt.
Effective management of climate change risks and
opportunities will help meet the board’s obligation
to generate value for the company’s stakeholders.

In the short time since those recommendations were
published, they have made a significant impact in the
approach to assessing, managing and reporting risk
by leading global and ASX companies.12 By September
2018, 513 companies had signed on as “supporters” of
the initiative. The recommendations have also spurred
a broader conversation about how businesses will be
affected by climate change; it’s a shift in lens from even
a few years ago, when the focus was mostly on how the
climate was being affected by business.

REGULATORS ARE WATCHING COMPANIES’
CLIMATE DISCLOSURES
Yet, recent research confirms what we are hearing
from the market: the majority of companies are still
falling short of their legal obligations with respect
to disclosure of climate risks. In September 2018, the
Australian Securities and Investment Commission (ASIC)
published the results of a study it had undertaken to
determine whether companies were, as ASIC put it,
“complying with the law” that requires them to disclose
material risk, which may include climate change. ASIC
reviewed climate risk disclosures by 60 companies in the
ASX 300, 25 recent initial public offering prospectuses,
and analysed 15,000 other annual reports, and found
that while the majority of companies appeared to have
considered climate risk, their disclosures fell far short
of what would be desired. ASIC recommended that
companies: consider climate risk; develop and maintain

strong and effective corporate governance; comply
with the law (section 299A(1)(c) of the Corporations
Act 2001 (Cth)); and disclose useful information to
investors.13 In its report, ASIC also noted that the
Australian government has welcomed the TCFD
report, and recommended that “listed companies
with material exposure to climate risk consider
reporting under the TCFD framework.” 14
In our view, it is noteworthy that regulators have
demonstrated a willingness to proactively initiate
these kinds of investigations, particularly following
the Royal Commission into the banking industry,
which has left regulators emboldened and newly
assertive.
Despite a growing awareness that companies
must take climate change into account, there is a
substantial knowledge and compliance gap when it
comes to understanding what risks and opportunities
need to be assessed; how to assess and manage
them; where to disclose them; and the consequences
associated with failure to manage and disclose.
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WHAT ARE
THE TCFD
RECOMMENDATIONS?
The recommendations are contained within the 74-page report
published by the TCFD in 2017.
They are broken into four categories:
•
•
•
•

Governance;
Strategy;
Risk management; and
Metrics and targets.

Each of these categories, in turn, is tied to specific recommended disclosures as
set out in the diagram on page 5.15
The report also contains recommendations on where these disclosures
should be made, generally concluding that companies should comply with all
applicable legal requirements, but should also ideally make these disclosures
in publicly available reports, such as annual reports, or where that is not
applicable, in reports to investors.16 The TCFD recommends that the disclosures
be specific to the company, not general in nature; in its 2018 review of
disclosures, the TCFD found that general disclosures were not “decision-useful”
and also encouraged companies to report climate risks in one place, not in a
“fragmented” manner where information was disclosed in different ways, and
to different degrees, in different reports that could not be easily pieced to
together and assessed by potential investors or regulators. The TCFD developed
seven principles for disclosure, which hinge on high-quality, objective data.

Implicit in all of these recommendations is the assumption that boards and companies know how to identify,
assess and manage climate risk and opportunities. In reality, this is neither a simple nor obvious exercise. However,
through skilful use of scenario analysis and physical risk assessment, it is likely that directors can simultaneously
satisfy their legal obligations, substantially enhance their understanding of how climate change will impact their
business—both in terms of challenges and opportunities—and enhance their strategies to address those impacts.

HOW DOES THE TCFD CONCEPTUALISE “RISK AND OPPORTUNITY”
The TCFD divided climate risks and
opportunities into two buckets:
physical risks arising from climate change,
which can be acute (such as floods, fires,
storms, heatwaves etc) or chronic (changes
to rainfall patterns, increased heat stress on
workforces, etc.); and transition risks and
opportunities arising from the rapid transition
to a low-carbon economy.

Over the past year, leaders in the corporate climate risk
space have emphasised that we are now seeing transition
risk and physical risk occur simultaneously, with the
pace of climate change occurring faster than predicted,
e.g. increased frequency and intensity of catastrophic fire,
storms, floods and droughts across the globe, as well as
an accelerated trend for countries and subnational players
to take action to curb greenhouse gas emissions while
supporting clean energy uptake.
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Below is an abbreviated version of the table of climate risks and opportunities set out in the TCFD report. 17
TABLE 1

RISK BY CATEGORY

EXAMPLES

Transition
»» Policy & legal

Reduced demand for products and services.

»» Technology

Write-offs and/or increased operating costs where incentives increase cost of
fossil fuel use and/or technology advances make clean energy much cheaper
than fossil fuels.

»» Market
»» Reputation

Physical
»» Increased frequency and
severity of extreme weather
such as storms, floods, fires,
droughts (acute)
»» Heatwaves, spread of
disease (acute and chronic)
»» Rising sea levels (chronic)
»» Rising mean temperatures
(chronic)

The Australian Institute for Disaster Resilience18 found that losses from
disasters totalled $171.5 billion during the period 1967 to 2013. The average
annual loss from these disasters in this period was $3.65 billion. Severe storms
were the most costly of all disaster types, contributing $49.6 billion or 32 per
cent of total losses. Floods (28 per cent of total loss) caused a similar level of
damage. Cyclones (19 per cent) and bushfires (17 per cent) also contributed
significantly.
Insurer Suncorp has reported that natural hazards cost the group $580 million
in 2018—some $220 million more than the group had earmarked for events
such as floods, fires, and Sydney’s severe December hailstorm.19 The company
reported a drop in annual profit of 43 percent.
Abrupt and unexpected shifts in energy costs.
Long term erosion of asset values.
Workforce stress due to chronic heatwaves.

Opportunities
»» Resource efficiency

Reduced operating costs e.g. through efficiency gains and costs reduced.

»» Energy source

Reduced exposure/dependence on fossil fuels and therefore reduced exposure
to price volatility.

»» Products and service
»» Markets
»» Resilience

Reduced greenhouse gas emissions and therefore reduced sensitivity to
changes in cost of carbon.
Increased revenue through new and emerging markets and demand for lower
emissions products and services.
Enhanced value of fixed assets (e.g. through highly rated energy efficient
buildings).
Longer life of fixed assets due to higher levels of resilience to physical risks.
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SCENARIO
ANALYSIS ‒ THE
BEST SOLUTION
AVAILABLE
To identify these risks and opportunities, the TCFD urges companies
to use scenario analysis, because “the efforts to mitigate and adapt to
climate change are without historical precedent.”20 The nature of scenario
planning—which constructs several versions of a possible future and then
tests a company’s resilience against each of those scenarios—best lends
itself to planning in the context of multiple levels of uncertainty. 21
On the point of uncertainty, until recently, discussions of climate risk
tended to include the effects of climate change as a point of uncertainty.
It is crucial for business leaders to understand that there is no longer
any serious doubt remaining around whether the predicted results of
climate change will occur.22 While the question of precisely when these
phenomena will occur does remain, scientists agree that the expected
effects are occurring sooner than predicted. For this reason, the TCFD
stresses that scenarios should be based on the best available science
relating to climate change and its impacts on the environment.
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The TCFD distilled five reasons for preferring a scenario analysis approach to climate disclosures:
1.

Scenario analysis, through articulating and exploring a range of possible futures, is best suited to planning
in high-uncertainty contexts. This is especially true of climate change where, while the occurrence of both
physical and transition risks is almost certain, there is great uncertainty as to the specific nature and timing
of how those risks will unfold.

2.

Scenario analysis can enhance organisations’ strategic conversations about the future.

3.

Scenario analysis can lead to more robust strategies.

4.

Scenario analysis can help organisations identify indicators to monitor and map those indicators to their
various strategies, leading to greater adaptability and resilience.

5.

Scenario analysis can assist investors in understanding the robustness of organisations’ strategies and
financial plans in relation to climate change risk.

The recommendations say that organisations should develop “a set of scenarios (not just one) that covers
a reasonable variety of future outcomes, both favourable and unfavourable. In this regard, the Task Force
recommends organisations use a 2 degree or lower scenario in addition to two or three other scenarios most
relevant to their circumstances, such as scenarios related to Nationally Determined Contributions (NDCs), physical
climate-related scenarios, or other challenging scenarios.” 23

HOW TO DEVELOP AND USE SCENARIO ANALYSIS
As the TFCD notes, to be useful, scenario analysis must be detailed and specific to the particular company that is
undertaking the task. The physical risks of climate change, for instance, will be specific to each company or entity,
and will likely have uneven business impacts on different locations and industries.
In general terms, the process around scenario planning can be seen in the following diagram.
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Depending on the particular company, the exercise may require varying levels of data.
By way of example, companies may need to identify, measure, assess and disclose:

TRANSITION RISKS


Increasing price placed on greenhouse gas emissions and/or policies that require greater offsets from emitters.
»» A fundamental step in assessing climate risk is to understand the current and projected emissions resulting from
direct and indirect operations.
»» Scenario analysis can generate clear and actionable data that can be used to begin specific strategic planning
with respect to managing and mitigating emissions, along with providing a foundation for predicting costs of
offsetting in light of those emissions strategies.

PHYSICAL RISKS


More frequent and severe cyclones (acute risk)
»» Assessment of which assets are particularly vulnerable to storms, taking into account likely damage to buildings,
infrastructure, and the need to adapt for severe weather, e.g. through use of different construction methods and
materials, and the availability of back-up sources of power.



Sea level rise (chronic risk)
»» Assessment of vulnerability of physical assets, e.g. identification of how many days per year particular buildings,
sites, or infrastructure could be inundated, and the associated costs/losses.

Knowing which questions to ask at the outset will enable a company to prepare to engage in a scenario analysis
process. All of this requires assistance from those with expertise in the law and science surrounding climate change.
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For companies that seek to understand the impacts of climate change on their organisations and are at an early
stage of maturity when it comes to managing climate risk it is best to begin by understanding the physical
impacts of climate change.
The TCFD recommendations note that is important to explore a range of possible future climate scenarios when
assessing the implications of climate change on an organisation, and there is considerable variability between
the four emission pathways (RCPs) identified by the Intergovernmental Panel on Climate Change (IPCC). When
considering how best to understand physical climate risks, an appropriate scenario is RCP8.5. This is the most
challenging scenario in terms of physical risk, with limited drivers to curb the continued use of fossil fuels and a
projected increase in the frequency and intensity of extreme events. Over the past decade, observed emissions
have been tracking close to this most extreme emission scenario. In addition, over the next 15 years this trajectory
is unlikely to change significantly, suggesting that the most extreme emissions scenario is more likely to occur in
the short term.
RCP 2.6, conversely, can be used to understand transition risks. RCP2.6 represents the pathway most closely
aligned with delivering against the Paris Agreement targets. It represents the most disruptive scenario with
regards to transitioning to a low carbon economy led by policy drivers, market transformation, legal risk and
technological change and is considered to be the only scenario likely to limit warming to below 2 degrees Celsius,
as acknowledged by the TCFD. 24
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BUILDING
RESILIENCE TO
PHYSICAL CLIMATE
RISKS
In September 2018, ASIC released a report that examined the 2017
annual reports of 60 companies in the ASX 300, of which just 17 per cent
disclosed climate change as a “material risk”. “In some cases, the review
found climate-risk disclosures to be far too general and of limited use
to investors. Outside of companies in the ASX 200, there was very
limited climate risk disclosure by listed companies,” ASIC said.25
By understanding where a company’s vulnerabilities lie both in terms
of physical and transition risks, leaders are better able to bolster
their ability to react to those challenges, e.g. by adapting buildings,
infrastructure and supply chains to better withstand extreme
weather events, and to diversify investment portfolios in response to
anticipated regulatory and legal changes to energy policy.
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Adaptation in the context of climate change can
involve adjustments to climate change effects and
impacts. Done well, adaptation can lead to climate
resilience, which is the capacity of organisations to
survive, adapt, and grow no matter what kinds of
climate-related chronic stresses and acute shocks
they experience.
Resilient companies are also looking to adapt their
products and services to survive and thrive in a
low-carbon world. The more resilient a company,
the lower its climate risks.
While there is an understandable tendency to
focus on the threat posed by climate change,
business leaders have also recognised the inherent
opportunities presented in the process of climate
adaptation and resilience, both in terms of how
companies can improve internal and external
performance. At a minimum, the process can allow
leaders to identify areas of existing inefficiencies
with respect to energy consumption, and to realise
cost-savings through improved efficiency and/
or swapping to alternative energy sources. But
companies can also use the framing of adaptation
and resilience to develop new products, services
and markets.

It is important to take an integrated approach
to identifying and implementing climate change
adaptation and mitigation measures. An integrated
approach has several benefits. It reduces the
risk of implementing adaptation measures that
exacerbate the root problem by increasing carbon
emissions, for example building a concrete flood
wall to protect against increased risk of flooding.
It also opens opportunities for efficiencies, i.e.
measures that both reduce carbon emissions and
build resilience to extreme weather, for example
using a nature-based solution such as mangroves as
flood protection.
Finally, an integrated approach helps protect
investments in adaptation from becoming
worthless. Coral reefs are a case in point: the
recent IPCC Report on 1.5 degrees Celsius of
warming, confirms that the worlds’ coral reefs will
not survive 2 degrees of warming and will suffer
extensive damage with 1.5 degrees of warming. Any
meaningful approach to help coral reefs adapt to
climate change must involve climate mitigation.
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LEGAL
CONSEQUENCES FOR
FAILING TO DISCLOSE
CLIMATE RISK
Like the climate itself, the law relating to climate change is shifting
rapidly. As Table 2 shows, in the past four years alone, the duty of
Australian company directors to disclose climate risks—certainly
directors of publicly listed companies—has crystallised from a
somewhat amorphous set of recommendations into a clear legal
obligation, with an understanding that “Australia’s current corporate
disclosure legislation is compatible with the adoption of the TCFD
recommendations.”26 This duty is already starting to spread to
decision-makers and trustees in other types of institutions.
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Indeed, litigants in Australia and elsewhere have wasted no time in using these
newly solidified laws as a springboard to sue those who appear to have failed
to fulfil their disclosure obligations. 27
For directors, the consequences of failing to adequately assess and disclose
climate risk are potentially severe, including personal liability as well as the
chance that they could be prohibited from managing a company. 28
As Emma Herd, CEO of the Investor Group for Climate Change, said recently,
in confronting these risks, “the best approach is to have rock solid internal
governance around climate change.”
Together, Baker McKenzie, Ndevr Environmental and AECOM bring to the table
leading global experience and expertise in assessing and disclosing climate
risk. Please contact us should you wish to arrange an on-site workshop to
discuss how to arrange and conduct scenario analysis in order to meet your
legal and other obligations.

Legal recognition that climate change is a material risk

2015

2016

2017

Possibly,
but inchoate

High
probability.
Prudent
companies
would assess
climate risk,
and disclose
appropriately.

Duty to assess
and disclose
climate risks
appears to be
spreading to
more entities.
Duty is
solidifying.

2018

2019

There is no longer any real doubt
that Australian companies must
assess and disclose climate risks.
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TABLE 2

Year

Event

2015
April

G20 Finance Ministers and Central Bank Governors ask the Financial Stability Board at the Bank
for International Settlements, in Basel, Switzerland, to “convene public- and private-sector
participants and review how the financial sector can take account of climate-related issues.”29

December

Paris Agreement signed

2016
October

A legal opinion commissioned by Centre for Policy Development (CPD) on Australian Director’s
Duties in relation to climate change, concludes:
“Company directors certainly can, and in some cases should be considering the impact on their
business of climate change risks – and that directors who fail to do so now could be found liable
for breaching their duty of care and diligence in the future.”
The lead author, Mr Noel Hutley SC, said, “it is likely to be only a matter of time before we see
litigation against a director who has failed to perceive, disclose or take steps in relation to a
foreseeable climate-related risk that can be demonstrated to have caused harm to a company.” 30
(Emphasis added).

November

Paris Agreement enters into force (November). Countries begin submitting commitments to lower
greenhouse gas emissions, knows as nationally determined contributions (NDCs).

2017
April

Senate Economics References Committee released the “Carbon Risk: a burning issue”31 report
which acknowledged that the risks associated with climate change present material risks to
Australian businesses.

June

TCFD publishes recommendations in its final report.

August

Legal opinion on duties of trustees of superannuation funds to disclose climate risk concludes
“trustee directors should source, consider and weigh relevant information relating to climate
change risk and record their decision making processes, including any considerations of climate
change risk.” 32
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Year

Event

2018
June

ASIC Commissioner, John Price, delivers a speech in which he endorses the CPD opinion, saying,
“in our view, the opinion appears legally sound and is reflective of our understanding of the
position under the prevailing case law in Australia in so far as directors’ duties are concerned.”33

July

First lawsuit filed against a superannuation fund, REST Super, by a member on the basis that
trustees failed to incorporate TCFD standards into their climate risk assessment and disclosures.
The plaintiff, Mark McVeigh, later amends pleadings to make specific reference to the TCFD
recommendations, arguing that “[a]t no material time has REST set in place processes or taken the
steps necessary to enable its officers to inform its Board of Directors, or the Board’s Investment
Committee, about REST’s climate change business risks in accordance with the recommendations
of the TCFD.”34

September

ASIC publishes a report on climate risk disclosure by Australian listed companies, finding that
while some were reporting climate risk, most were not, and sending a clear message to the
market:
“ASIC encourages listed companies and their directors and advisors to:
»» adopt a probative and proactive approach to emerging risks, including climate risk;
»» develop and maintain strong and effective corporate governance which helps in identifying,
assessing and managing risk;
»» consider how best to comply with the law where it requires disclosure of material risks; and
»» disclose meaningful and useful climate risk related information to investors—the voluntary
framework developed by the Taskforce on Climate-related Financial Disclosures can assist in
this regard.”35

October

IPCC publishes “1.5 degree” report, concluding that the impacts of global warming will be
substantially worse at 2 degrees Celsius above pre-industrial levels, than warming of 1.5 degrees.36

2019
January

Centre for Policy Development publishes new research concluding that directors of statutory
authorities are likely subject to even more stringent duties than directors of private companies.
Federal Court says in early proceedings in REST Superannuation case that the “case appears
to raise a socially significant issue about the role of superannuation trusts and trustees in the
current public controversy about climate change.”37

February

NSW Land and Environment Court hands down landmark decision calling into question the
likelihood of new coal mines gaining approval in NSW based on their total greenhouse gas
emissions.38
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