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Case Round Up
Lien Tran and Paul Tonkin review the recent case law Morgoed Estates Limited and others v Lawton
Rowntree Ventures Ltd v Oak Property
Partners Ltd [2016] EWHC 1523 (Ch)

Court exercises discretion against administration
order for hotel owner
Oak Property Partners was the freehold owner of two
hotels, whose business model involved selling long leases
of individual hotel rooms to investors. The applicants
were the leaseholders of the hotel rooms. They were
entitled to require Oak to repurchase the long leases
within two years after serving notice on Oak.
The applicants were dissatisfied with their investments
because the projected returns had not emerged.
They alleged that Oak had misrepresented the quality
of the investments by making reckless and misleading
promises of a guaranteed return. The applicants served
notice on Oak requiring them to repurchase the long leases.
Once the notices were served, they applied to court for the
appointment of an administrator over Oak.
Under the Insolvency Act 1986, two preconditions
must be satisfied in order to appoint an administrator.
The first is that the court must be satisfied that the company
is, or is likely to become, unable to pay its debts. The second
is that an administration order must be reasonably likely
to achieve the purpose of administration.
The court found that, despite being cash flow solvent,
Oak was balance sheet insolvent and likely to become
fully insolvent in the future due to the lease repurchase
obligations. To finance these, it would need to recover
a doubtful debt and resell the leases for at least the
same value very quickly after repurchasing them.
Both of these assumptions were deemed unrealistic.
The court also held that administration would
achieve a better result for the company's creditors than
a winding up. However, the court has a residual discretion,
which it exercised against ordering an administration.
It decided that an administration order was premature and
that the company ought to be given an opportunity to see
its way through its current difficulties. In the court's view,
the company would have better prospects for creditors
and the company itself by staying out of any insolvency
procedure. The court noted that its decision would have
been different had there been any firm evidence that the
company had misappropriated assets.

and others [2016] UKUT 395 (TCC)

Rentcharge leases upheld despite being
a disproportionate remedy
Historically, rentcharges were a popular method for
landowners to gain additional income from the sale
of land to developers. Rentcharges are fixed, annual
payments owed by the purchasing freeholder to the
original landowner.
When a rentcharge remains unpaid for 40 days,
there are various remedies available for recovery
of the arrears. The owner of an unpaid rentcharge
can, for example, grant a lease of the burdened
land to a trustee to recover arrears. Such leases may
be granted without giving notice to the freeholders
and the freeholders have no right to terminate the
leases even if they pay the arrears.
Morgoed Estates was a company which bought
and managed rentcharges. The defendants were the
freeholders of various residential properties which
were subject to rentcharges in sums of between £6 and
£15 per annum. When they fell into arrears Morgoed
granted 99-year leases out of the defendants' properties
to its directors and applied to register them with the
Land Registry. The existence of the leases meant
that the defendants were unable to sell their freehold
properties and they argued that the leases should not
be registered at the Land Registry.
The Upper Tribunal (Tax and Chancery) expressed
discomfort at Morgoed's conduct and observed that the
grant of a rentcharge lease was a disproportionate remedy
for the nominal arrears in question. Nevertheless, the
judge held that the leases were valid. Therefore the leases
should be registered at the Land Registry.
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Stodday Land Ltd v Pye [2016]
EWHC 2454 (Ch)

Kateb v. Howard de Walden Estates Limited
and Accordway Limited [2016] EWCA Civ 1176

Notices to quit must be served by
registered proprietor

Competent landlord's agreement binds
intermediate landlords in lease extensions

Stodday was the registered proprietor of farmland
in Lancashire, which Pye rented.

Howard de Walden was the freehold owner of a block
of flats on Harley Street in London. Kateb was the
intermediate landlord of the flats. A tenant of one
of the flats served notice on Howard de Walden
(as the competent landlord) seeking a 90-year lease
extension. Kateb was entitled to a portion of the
premium payable under the lease extension and
she served a notice of separate representation.

In 2013, Stodday sold part of the land to an associated
company called Ripway. Following the sale, Ripway
wrote to Pye to confirm that there had been a change
of landlord and to demand payment of rent. Ripway
then served notice on Pye, seeking possession of the
sold land on the basis that it was needed for nonagricultural use. Stodday served a separate notice
on Pye seeking possession of the retained land on the
grounds that Pye was in arrears of rent. At the time the
notices were served, the transfer of the sold land had
not been registered at the Land Registry and Stodday
remained the registered proprietor.
Pye disputed the validity of the notices on the grounds
that they had not been correctly served. In respect
of Ripway's notice, it had not been served by the legal
owner because Ripway had not yet been registered
as proprietor. As for Stodday's notice, Pye argued
that it had not been given in relation to all of the land
comprised in the holding. Ripway contended that it
could serve a valid notice because the person entitled
to the rents is entitled to take advantage of the lease
terms and an unregistered buyer should, therefore,
be able to exercise the powers of the legal owner.
The High Court held that the notices were invalid.
The notice could only be served by the legal (rather
than equitable) owner of the land. Although
a person is entitled to exercise the owner's powers
if he is entitled to be registered as proprietor, the
court did not consider under the general law that
it enabled such person to serve an effective notice
to quit. Ripway's subsequent registration could not
retrospectively validate the notice.

Howard de Walden and the tenant reached
agreement on the amount of premium payable
to the freeholder and intermediate landlord and the
apportionment between them. Kateb disagreed with
the apportionment. As she had chosen to be separately
represented, she argued that the First-tier Tribunal
should determine the issue.
The Court of Appeal held that the intermediate
landlord's election to be separately represented did
not qualify the competent landlord's absolute authority
to conduct the negotiations and reach agreement
on a new lease with the tenant. The competent
landlord's agreement should bind all intermediate
landlords and the tribunal does not have any residual
discretion. The intermediate landlord does, however,
have recourse to court if the competent landlord
fails to reach agreement with the tenant and a right
to damages if he breaches his statutory duty of care.
The Court of Appeal concluded that the interference
with the intermediate landlord's right of direct
access to court was proportionate from a human
rights perspective.

Real Estate Quarterly Spring 2017

Elmfield Road Ltd v Trillium (Prime)
Property GP Ltd [2016] EWHC 3122 (Ch).

Court applies literal interpretation to rent
review clause
Elmfield Road was the landlord of office premises
in Bromley which it let to Trillium. The parties
entered into a reversionary lease of the premises
in 2005, as part of a complex series of transactions.
The reversionary lease was due to commence in 2010
and contained an unusual calculation of the initial rent,
which was defined as the highest of three alternative
calculations. The rent review paragraph stated that the
annual rent was to be determined by reference to the
initial rent under the lease and the increase in the RPI
index from 2005. Trillium argued that the calculation
contained an obvious mistake as the rent review clause
should have indexed the much lower rental figure
from 2005 rather than the passing rent under the
reversionay lease. This they said, resulted in double
counting and did not achieve the general purpose
of a rent review clause.
The commercial purpose of a rent review clause
is to enable the landlord to obtain a market rent
as if the premises were let on the same terms on the
open market at the review dates. The aim is to reflect
changes in the value of money and increases in the
value of the property. The court held that this principle
is applicable to reviewing rent by reference to RPI
as well as to market rents.
Here, however, the unusual facts reflected a carefully
structured bargain between the parties where each
party made some gains and some losses. The court held
that it was not clear that there was a mistake in the
rent review wording, nor that the arrangement was
commercially absurd.
The court found that there was no difficulty
in giving the rent review clause a literal interpretation.
There was no obvious mistake and the rent review
paragraph made sense on its own.
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Millgate Developments Limited and another
v Smith and another, Re: Exchange House,
Woodlands Park Avenue, Maidenhead [2016]
UKUT 515 (LC)

Developer in breach of restrictive covenant
successfully relies on public interest argument
Millgate was a developer who owned land which was
subject to a restrictive covenant that prevented building
on the land or using it for any purpose other than a car
park. The covenant benefited the Alexander Devine
Children's Cancer Trust, which was building a hospice
on the neighbouring land for terminally ill children.
Millgate built 13 properties intended for social housing
on the burdened land in full knowledge that it was
in breach of covenant. The developer applied to court
to modify or discharge the covenant under Section 84
of the Law of Property Act 1925.
The Upper Tribunal held that the restrictive covenant
should be modified, in spite of the fact that it provided
a practical and valuable benefit as the land had been
private and secluded prior to Millgate's development.
However, the covenant was contrary to the public
interest because there was a pressing need for social
housing and it would be an unconscionable waste
of resources if the properties were unoccupied.
Money would be adequate compensation to mitigate
the loss of privacy, as trees could be planted along
the boundary which would cost between £37,000
and £70,000.
The Upper Tribunal warned prospective developers
that it was "not inclined to reward parties who
deliberately flout their legal obligations". In these
circumstances, however, it considered that the public
interest outweighed the benefit of the covenant to the
hospice such that it should use its discretion to order
modification. Millgate was ordered to pay £150,000
to the hospice trustees as compensation for loss of the
benefit of the covenant.
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James Allan Thornton v The Commissioners
for Her Majesty’s Revenue & Customs [2016]
UKFTT 767 (TC)

Surrender premium for dilapidations is taxed
as capital receipt
Thornton owned a block of 18 flats and let them out
to a tenant company under a standard repairing and
insuring lease. Despite being responsible for the
upkeep of the properties, the tenant failed to keep
them in repair and they became unfit for habitation.
Thornton entered into negotiations with the tenant
to take back possession of the flats and secured
a surrender of the lease. During the negotiations,
Thornton had proposed a figure equivalent to six
months' rent as a surrender premium. However, a sum
of £250,000 was eventually agreed in "full and final
settlement of all issues associated with the lease".
The final figure was a "simple compromise" to dispose
of the matter rather than being attributed to any
particular issues. The receipt of the funds was included
in Thornton's balance sheet as a credit but was not
included in the profit and loss account. Thornton
invested the funds back into the properties to repair
the damage caused by the tenant's neglect.
Upon investigating Thornton's tax returns, HMRC
decided that the settlement payment should have been
taxed as an income receipt because it was in respect
of loss of rental income. Thornton argued that it should
be treated as a capital receipt because the funds had
been invested solely in repairing the flats.
The First-tier Tribunal held that the payment should
be regarded as a capital receipt. The judge found that
no part of the settlement payment was attributable
to rent. The properties had suffered a permanent
diminution in value largely due to the tenant's failure
to comply with its repairing covenants. The entire
£250,000 had been used to make good that loss
by repairing the properties and there were no residual
funds to attribute to loss of rent.
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Hautford Limited v Rotrust Nominees Limited
[2016] (unreported)

Landlord unreasonably withheld consent for
planning application for change of use
Hautford was a tenant who applied to its landlord,
Rotrust, for consent to make a planning application
for change of use of part of its premises.
Hautford sublet the property to Romanys Limited
who wished to let out the upper floors of the building
to residential tenants. The lease permitted residential
use and Romanys had fitted out the floors accordingly.
Two of the floors required planning consent for change
of use. However, Hautford had covenanted under its
lease not to apply for planning permission without the
landlord's consent not to be unreasonably withheld.
When Hautford sought Rotrust’s consent it refused
because it wanted to keep control of the property for
estate management purposes. It was also concerned that
granting consent might enable Hautford to acquire the
freehold of the property under the Leasehold Reform Act
1967. This would have a detrimental effect on both the
reversion and the value of its wider estate.
The County Court held that Rotrust had unreasonably
withheld consent. The purpose of the tenant's covenant
was to protect the landlord from potential enforcement
action in the event of a breach of a planning obligation.
The covenant's objective was not to restrict the
property's permitted residential use. As Hautford had
paid a premium when it acquired the lease, the court
considered that the sum would have been negotiated
in light of the permitted residential use and it should
not be restricted. The court also observed that the lease
was granted after the 1967 Act was passed. At the time
of grant, Rotrust would have known that there was
a real prospect that a qualifying tenant could make
a successful claim to enfranchise and should have
taken this into account.
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