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Editors' Note
We are pleased to share with our clients, friends, colleagues, and readers across the world
the December 2020 issue of the Private Wealth Newsletter, a publication of
Baker McKenzie's Global Wealth Management Practice Group.
As you may have noticed, this edition of the
newsletter is published in a unique and
visually-pleasing format following other exclusive
thought leadership efforts of the firm, and we are
excited to launch the next generation of our
newsletter on this platform. The interactive version of
this newsletter can be accessed by clicking here.
Special thanks go to our dedicated publications team,
in particular Luk Zetrenne, Paolo Marco
Restituto,Christina Magill, and Alfredo Escandon, as
well as our in-house design team responsible for the
internal and external features of the new format.
Whilethe newsletter look and feel has changed, our
mission—to showcase our truly global and world class
private wealth team—remains the same.
As we send this edition to publication, we see
continued uncertainty and discord that will continue to
impact families, private wealth, and the institutions
that serve them. The US presidential and congressional
elections have passed; however, the medium term
impact on tax policy and the global markets remains
unclear to say nothing of the short-term aftermath of
the results and seemingly illegitimate disputing of
those results.
Elliot Murray

Managing Editor
Geneva
Tel: +41 22 707 98 39
elliot.murray@bakermckenzie.com
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We also see many of our clients, colleagues, and
friends affected by extended or renewed measures to
address the second (or third) wave of COVID-19
infections spreading across much of Europe, the Middle
East, and North and South America. Governments
everywhere are dealing with the effects in expected
and novel ways, as our feature article on moves by
Russia, India, and other countries to renegotiatedouble
tax treaties.
Nevertheless, legislative, administrative, and
regulatory developments at the national and global
level continue apace with Brexit rapidly approaching
and the OECD continuing its efforts to introduce global
solutions to perceived deficiencies in national tax
systems.
We hope you find something interesting, informative,
or thought provoking in this edition, whether it be one
of our representative articles or topical summaries of
relevant and important cases or legislative
developments from across the world.
Feel free to reach out to us, or any of the authors listed
throughout the newsletter if you have any questions.
Stay safe, and Happy Holidays!

David Berek

Editor
Chicago
Tel: +1 (312) 861 8184
david.berek@bakermckenzie.com
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Feature:

Russia, India, and Others Revise Tax Treaties to
Fund COVID Relief
Facing an economic recession due to the COVID-19
pandemic, national governments worldwide are
looking for new sources to finance their increased
budgetary costs. Consequently, a number of countries
have taken an increasingly stronger approach to
countering the abuse of double tax treaty benefits.

Russia revises popular DTTs with
Cyprus, Luxembourg and Malta
On 25 March 2020, the Russian president announced
an increase in withholding tax from 5% and 0% to 15%
on dividends and interest respectively payable
abroad"to offshore jurisdictions." As the Russian
Ministry of
Finance clarified later, the proposed measures
targeted Cyprus and other "transit" jurisdictions used
to transit funds with simultaneous application of
reduced withholding tax rates, and were not intended
to affect payments on eurobonds, the bonds of
Russian issuers, or foreign bank loans.

order to reduce the risk of tax benefits' abuse, with
Cyprus being the first jurisdiction to receive the
relevant notification from Moscow.
This action by Russia prompted the two countries to
sign a protocol 1 to their tax treaty to increase
withholding tax rates up to 15% on dividends and
interest payments applying as of 1 January 2021. 2 The
same process has been initiated with Malta, and has
led to a new protocol also implementing 15%
withholding tax rates. 3
The examples of Cyprus and Malta are already serving
as a basis for renegotiating tax treaties with other
jurisdictions that enable Russian taxpayers to fully or
partially exempt income from Russian taxation. The
Russian Ministry of Finance has sent official notices to
Luxembourg (the draft protocol has been published 4)
and the Netherlands; discussions are also underway to
start negotiations with Hong Kong and Switzerland.

Five days later, on 30 March 2020, Russia initiated the
1

Agreement between the Government of the Republic of Cyprus and the
Government of the Russian Federation for the Avoidance of Double
Taxation with respect to Taxes on Income and on Capital, signed 5
December 1998.

3

Press release of the Russian Ministry of Finance dated 1 October 2020.
https://minfin.gov.ru/ru/press-center/?id_4=37210rossiya_i_malta_podpisali_protokol_ob_izmenenii_nalogovogo_soglashen
iya_mezhdu_stranami

2

Press release of the Russian Ministry of Finance dated 8 September
2020. https://minfin.gov.ru/ru/press-center/?id_4=37175rossiya_i_kipr_podpisali_protokol_ob_izmenenii_nalogovogo_soglasheniy
a_mezhdu_stranami

4

Press release of the Government of the Russian Federation.
http://government.ru/news/40555/
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Treaties with Russian strategic partners, such as
Germany, Italy, France and China, would remain
unchanged and retain the 5% rate for dividends.

India and other countries revise DTTs
with Mauritius
In other parts of the world, many tax treaties are also
being amended or renegotiated to plug perceived
revenue leakages. For example, the extensive network
of tax treaties in Mauritius makes it an attractive
jurisdiction for holding companies investing in Asian
and African regions.

the negative impact that Mauritius's status as a tax
haven was having on the developing economies of the
region. Zambia also terminated its tax treaty with
Mauritius; the two countries are currently
renegotiating the treaty. It is expected that any new
versions of the tax treaties between the respective
jurisdictions and Mauritius will increase the
withholding tax rates and will include anti-abuse
provisions in order to prevent the benefits of the
double tax treaties with Mauritius being used solely to
avoid tax.

Conclusion

In July 2019, the International Consortium of
Investigative Journalists published the Mauritius Leaks
— an investigative report suggesting that
multinational companies are using Mauritius to avoid
paying taxes in developing countries. 5

At first view, the current global trend to revise tax
treaties reflects an understandable and predictable
process of protecting the financial interests of source
jurisdictions, as well as a means of raising funds to
cover budgetary costs due to the coronavirus crisis.

India 6 and the United Kingdom 7 were the first
jurisdictions to revise their double taxation
conventions with Mauritius. Their example was
followed by Kenya. After the double tax treaty
between Kenya and Mauritius was annulled by the
High Court of Kenya on 15 March 2019, on the grounds
that the ratification of the 2012 treaty was
unconstitutional, both parties finalized the text of a
new double tax treaty. 8 Against the background of the
negative publicity surrounding Mauritius tax treaties,
the withholding tax rates were increased, and the
taxation of disposals of investments and the
definition of permanent establishments were
amended to increase home country taxation.

However, it may also have significant negative
consequences. These measures may sharply increase
the tax burden on payments to foreign companies,
lead to the double taxation of certain types of passive
income, and create the risk of dual tax residency for
companies and individuals.

Senegal and Zambia have followed this trend. Senegal
tore up its tax treaty with Mauritius in 2020 9 due to

5

6

7

5

Treasure Island: Leak Reveals How Mauritius Siphons Tax From Poor
Nations to Benefit Elites.
https://www.icij.org/investigations/mauritius-leaks/treasure-islandleak-reveals-how-mauritius-siphons-tax-from-poor-nations-tobenefit-elites/
Protocol to the Double Taxation Convention between Mauritius and
India, signed 10 May 2016.
https://www.mra.mu/download/GN156of2016DTCIndiaAmendmentReg2016.pdf
Protocol to the Double Taxation Convention between Mauritius and the
United Kingdom, signed 28 February 2018.

Moreover, the increase in withholding tax rates in
respect of any foreign resident contradicts the current
practice of providing tax benefits to companies that
have created real economic substance in the country
of their residence. The revision of tax treaties may
undermine the good faith expectations of foreign
investors for stable tax laws in the source country,
which is likely to increase the outflow of foreign
investment.

https://assets.publishing.service.gov.uk/government/uploads/system/u
ploads/attachment_data/file/727483/2018_MauritiusUK_Protocol_to_the_1981_Double_Taxation_Convention___in_force.pdf
8

Press release of the Government of Kenya.
http://www.govmu.org/English/News/Pages/Mauritius-KenyaExpansion-of-the-Double-Taxation-Avoidance-Agreement-(DTAA)network.aspx

9

Press release of the Government of Mauritius.
https://www.mra.mu/index.php/taxes-duties/internationaltaxation/double-taxation-agreements
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Issue Highlights
OECD releases their 'blueprint' on Pillar
One and Two
Pillar One
The Report on the Pillar One Blueprint regarding tax
challenges arising from digitalization was approved by
the member jurisdictions of the OECD/G20 Inclusive
Framework on BEPS on 12 October 2020. It reflects
extensive technical work that has been done to define
a sustainable taxation framework to reflect the
increasingly digitalized economy. However, no
agreement has been reached by the members at this
point and further significant work will be required to
gain any consensus on many of the fundamental
potential principles covered.
In summary, Pillar One seeks to expand the taxing
rights of market/user jurisdictions where there is an
"active and sustained participation of a business in the
economy of that jurisdiction through activities in, or
remotely directed at, that jurisdiction." It also seeks to
improve tax certainty through dispute prevention and
resolution measures. The three basic elements of Pillar
One are a new taxing right for market/user
jurisdictions based upon a share of a business's
residual profits ("Amount A"), a fixed return for
certain distribution and marketing activities physically
in a market/user jurisdiction ("Amount B"), and
dispute prevention and resolution processes to
improve tax certainty.

8
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Some of the particular issues that will need to be
focused on at a political and technical level before
Pillar One can be finalized and implemented include:


what businesses should be in scope — the
Blueprint proposes that certain automated digital
services and consumer-facing businesses would be
potentially impacted



what size thresholds businesses should meet
before they are impacted



whether Pillar One should apply on a mandatory
basis based upon activities tests or if it should be
elective



what portion of residual profit should be allocated
to market/user jurisdictions as Amount A and the
measures on which it should be calculated



how to deal with businesses that have segments
that are targeted by the new taxing rights but
other segments that are not



how to eliminate double taxation in a multilateral
setting



how to take into account and simply deal with the
taxation of businesses that also have a physical or
legal presence in market/user jurisdictions under
Amount B



how to achieve tax certainty over acceptance of
Amount A in a simple and coordinated way



how to implement the Pillar One solution, for
example, potentially through a multilateral
convention process that would supersede all
bilateral treaties on the points covered in the
convention

Pillar Two

Interaction with Pillar One

The OECD also released the Blueprint for its Pillar Two
proposal on 12 October as part of its two-pillar
package to deal with the increasing digitalization of
the economy.

Pillar Two is essentially independent of Pillar One. The
only real material interaction is that taxes borne by
virtue of new taxing rights granted under Pillar One
are taken into consideration when calculating the
effective tax rates (ETRs) of the jurisdictions in which
multinational enterprise groups ("MNE Groups")
operate.

The premise behind the Pillar Two proposal is simple: if
a state does not exercise their taxing rights to an
adequate extent, a new network of rules will
reallocate those taxing rights to another state that
will.
This would be achieved through both of the following:


a new global minimum tax regime ("GloBE")
that aims to ensure a minimum effective tax rate
across all jurisdictions



imposing a minimum level of taxation on certain
payments between connected persons ("Subject
to Tax Rule")



Pillar Two is the second prong of the OECD's
Inclusive Framework plan to realign the
international tax framework to adequately
address the challenges of an increasingly
digitalized economy and the first thing you
should know is that it has nothing to do with
digitalization.

Whereas Pillar One seeks to identify business models
that are perceived to slip between the cracks of the
existing international tax framework, Pillar Two is
concerned about low-tax outcomes. How those lowtax outcomes are achieved is, on the whole, largely
irrelevant.
The shipping industry appears to be the only sector
that may be granted a carve-out as it is largely taxed
through tonnage taxes that do not neatly align with
corporate income tax principles upon which the GloBE
regime is based (although it may still be within the
scope of the separate Subject to Tax Rule). Likewise,
the usual tax-advantaged investors with special status
should also be carved out (sovereign wealth funds,
pension funds, charities, etc.).
However, all other sectors are in the scope of Pillar
Two.

9
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Therefore, in theory, Pillar Two is capable of being
implemented without agreement on Pillar One. Pillar
One is arguably the more politically challenging as it
entails states ceding existing taxing rights to so-called
market jurisdictions, whereas Pillar Two would set a
floor on acceptable ETRs (whether jurisdictions like it
or not).
However, states keen to reach agreement on Pillar
One may play hardball on Pillar Two to ensure the two
come together as a package. The political calculus may
only be just beginning.

GloBE and the Subject to Tax Rule
The initial public consultation on Pillar Two in late
2019 revealed that the proposal would be framed
around four rules: an income inclusion rule (IIR), an
undertaxed payment rule (UTPR), a switch-over rule
(SOR) and a Subject to Tax Rule.
The OECD has now added substantial technical detail
to the proposal and it has set out how the rules
interact with one another. Though requiring 248 pages
of detailed technical analysis and examples in
its Blueprint document, once digested, the proposal is
reasonably straightforward to understand at a high
level (though it remains to be seen whether the details
with be equally straightforward ).
Pillar Two comprises two proposals that essentially
operate independently of each other to ensure
minimum levels of taxation of MNE Groups:


a global minimum tax regime (the "GloBE Rules"
applied through the IIR and UTPR, with support
from the SOR as required)



a minimum level of tax on certain payments
between connected parties that are perceived to

carry heightened base eroding potential
(the Subject to Tax Rule)
The only interaction between the two is that the topup tax imposed under the Subject to Tax Rule is taken
into consideration in calculating ETRs under the GloBE
Rules. As such, while the GloBE Rules take up the bulk

View the full OECD report on Pillar One and Two.
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Brexit — last chance saloon
The completion of Brexit is imminent, with the
end of the Brexit transition period on 31
December 2020. Regardless of the current
uncertainty surrounding the possibility of a "
no-deal" scenario, the implications for individuals
looking to relocate to the UK will be great.
Given this looming deadline and the impact of
COVID-19, individuals wishing to relocate should
act now.
1.

Immigration

Until 31 December 2020, EU, European Economic Area
(EEA) and Swiss nationals will continue to be free to
live and work anywhere in the EU (including the UK)
without the need to obtain a visa or other permission.
However, from 1 January 2021, the UK government
intends to implement a new points-based system
(PBS), which will treat both EU and non-EU migrants in
the same way. As a result, EU, EEA and Swiss nationals
(and their family members) arriving in the UK on or
after 1 January 2021, with the intention of living and
working in the UK, will need to obtain a work visa
under the PBS. Further, the new system will require
individuals coming to work in the UK to satisfy certain
requirements to obtain points, with visas being
provided to individuals who obtain a sufficient
number of points. The government aims to create a
system where "it is workers' skills that matter, not
which country they come from." As a result, an
individual's skill level will be one of the key criteria
assessed under the new system. Further guidance
from the Home Office on the new PBS is due to be
released soon.
The new PBS should not apply to EU, EEA and Swiss
nationals who are in the UK on or before 31 December
2020. These individuals will be able to continue
working in the UK provided they apply under the EU
Settlement Scheme for pre-settled or settled status by
30 June 2021. We recommend that any EU, EEA and
Swiss individuals who have not already applied under
the EU Settlement Scheme apply as soon as possible.
11
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Pursuant to the EU Settlement Scheme, EU, EEA and
Swiss nationals (and their families) can live in the UK
for up to five years with pre-settled status, following
which they are able to apply for settled status. This
scheme currently operates as an alternative route for
EU, EEA and Swiss nationals to relocate to the UK
without having to comply with the visa/immigration
requirements applicable to non-EU nationals.
There are a number of options available for
immigration to the UK. Typically, non-EU and non-EEA
or Swiss high-net-worth nationals will apply for a Tier
1 (Investor) visa, should they wish to reside in the UK,
provided they satisfy certain requirements, including
having the funds available to invest at least GBP 2
million in the UK. The Tier 1 (Investor) visa allows
temporary residency in the UK for the investor and
their family for three years and four months, with the
possibility of extending the visa for a further two
years. After two, three or five years of remaining in
the UK, the Tier 1 (Investor) visa provides the
possibility of applying to settle or obtaining
"indefinite leave to remain" in the UK provided an
investment (of either GBP 10 million, GBP 5 million or
GBP 2 million, respectively) is made. The position
regarding the Tier 1 (Investor) visa should remain
unchanged following the end of the Brexit transition
period save that EU, EEA and Swiss nationals will now
be able to take advantage of this option. There may
be benefits to applying sooner rather than later as the
UK, government previously announced a suspension of
the Tier 1 (Investor) visa in December 2018. While this
suspension was almost immediately revoked, the
Home Office stated at the time that it remained
committed to reforming this route.
There is also scope to apply for British citizenship
under the various immigration options referred to
above. If an individual remain in the UK for 12 months
after obtaining indefinite leave to remain in the UK
(for example, through the Tier 1 (Investor) visa route)
or after obtaining settled status (through the EU
Settlement Scheme), they may be eligible to apply for
British citizenship. Further, the UK government has
recently announced that it will create a visa for British
National (Overseas) citizens (BNOs), allowing an
additional route for some Hong Kong residents to

work and study in the UK. After five years of residence
in the UK, BNOs may be eligible to apply for settled
status and, after a further 12 months, British
citizenship (similar to the current route available to
EU, EEA and Swiss nationals through the EU
Settlement Scheme).
2. Resident non-domiciled (RND) tax regime
Regardless of the Brexit outlook, the UK remains an
attractive jurisdiction for high-net-worth individuals
looking to relocate. In particular, where you or your
clients have become UK tax resident or if you are
considering obtaining UK tax residence, it is still
possible to benefit from the advantageous RND
regime. The default position for UK tax residents is
that they are taxable on their worldwide income and
gains. However, an individual who is UK tax resident
but not domiciled in the UK can elect to be taxed on
the remittance basis of taxation (pursuant to the RND
regime) until they have been resident in the UK in 15
out of 20 tax years.

If you or your clients are considering becoming UK tax
resident, it is important to consider the number of
days spent in the UK for immigration purposes, as it
may be necessary to evidence this when applying for
pre-settled or settled status or British citizenship.
However, the number of days spent in the UK should
also be managed to defer UK tax residence to the
following UK tax year. This provides a valuable
opportunity to undertake key pre-arrival planning,
including creating clean capital to fund living in the UK
(without incurring an additional UK tax liability).
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The remittance basis of taxation can be hugely
beneficial to high-net-worth individuals holding assets
and cash outside the UK, provided the correct planning
is undertaken. Broadly, an RND individual will be
taxable on money or other property remitted to the
UK by them or a "relevant person" (i.e., spouse, civil
partner, minor children or grandchildren, any company
controlled by the aforementioned or the trustees of
any trust of which they are a beneficiary and a body
connected with such a trust).
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Like father, like son:
The UK's largest ever divorce case continues
with satellite litigation between family
members (Akhmedova v. Akhmedov and
others [2020] EWHC 1526 (Fam))
Summary
This judgment of the Family Division of the High Court
of England and Wales is the latest development in the
long-running and dramatic divorce case between
Tatiana Akhmedova and her oligarch ex-husband
Farkhad Akhmedov. In 2016, the English court ordered
Farkhad to pay Tatiana approximately GBP 453 million
upon their divorce — widely reported to have been
the largest ever divorce award made by the English
court.
Nevertheless, some four years later, Tatiana has
recovered just GBP 5 million of the award due to a
sophisticated web of structures created by Farkhad
and his associates to obstruct and frustrate his exwife's enforcement of the court's judgment. The
court's latest judgment in this ongoing saga contains
important decisions regarding the participation of
litigation funders in family court proceedings and the
circumstances in which the court may restrict the
media's ability to report on such proceedings.

The applications
As noted above, in 2016, the English court ordered
Farkhad to pay Tatiana approximately GBP 453 million
by way of financial remedies following their divorce.
Farkhad's assets include a GBP 350 million superyacht,
which he purchased from Roman Abramovich in 2014;
modern art valued at approximately GBP 110 million;
and cash and securities worth approximately GBP 490
million. Essentially, all of these assets have been
dissipated through the use of trust structures and
shell companies, such that Tatiana has recovered just
GBP 5 million to date.
Following the original 2016 judgment, Tatiana joined
her son Temur Akhmedov to the proceedings, alleging
that he had acted as her former husband's
"lieutenant" in devising and executing schemes to
frustrate that judgment, including the transfer of
13
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substantial cash sums from father to son by way of an
unspecified "generalised financial provision" and the
transfer of beneficial ownership in valuable Moscow
properties to Temur in 2018. Tatiana therefore sought
relief directly against her son in respect of certain
assets to which she said she was entitled to recover
under the 2016 judgment.
Temur has denied any impropriety and has brought
counterclaims against his mother. In particular, Temur
brought a counterclaim that Tatiana should be
injuncted from funding the proceedings with monies
advanced by Burford Capital ("Burford"), a firm of
litigation funders, on the ground that such funding
arrangements were alleged to be contrary to the
public policy against champerty.
Champerty is a somewhat unusual principle of English
law that provides that a person may have acted
improperly if they financially support litigation — in
which they have no legitimate interest — without just
cause or excuse (until 1967, champerty was a crime in
England, but even today it remains a principle of
public policy). Essentially, Temur alleged that allowing
litigation funders to control the conduct of family
proceedings, in which by necessity a litigation funder
could never have a direct interest, would jeopardize
the purity of justice. This argument, if successful,
would have profound implications on the litigation
funding industry. Temur also sought ancillary
disclosure of documents that would allow him to
scrutinize his mother's funding arrangements.
Temur also applied for reporting restrictions to be
imposed in respect of the proceedings and for an
order preventing Tatiana from disclosing certain
documents to her legal advisers, Burford and the
press.

The court's decisions
Temur's litigation funding counterclaim and disclosure
application

Tatiana applied to strike out Temur's counterclaim in
relation to the funding of the proceedings, on the
basis that: (a) there was nothing improper or
champertous about her funding arrangements; and (b)

even if there were, Temur had no standing to seek any
relief in respect of those arrangements in any event.
For the reasons explained below, the court granted
Tatiana's strike out application.
First, the court found that Temur had failed to
demonstrate that there were reasonable grounds to
suggest that Tatiana's funding arrangements were
champertous. Over recent years, the English courts
have adopted a supportive attitude toward litigation
funding, such that it is typically perceived by the
courts to be in the public interest. In this case,
although Burford was consulted on the conduct of the
proceedings and unsurprisingly had a financial interest
in its outcome, Tatiana expressly retained control of
the proceedings and was the person giving
instructions to her solicitors. The court also did not
accept Temur's argument that the prohibition on
solicitors entering into conditional fee arrangements
for family law cases should apply by analogy to
funding arrangements (in any event, the court took
the view that these were no longer pure family law
proceedings and they had shifted in emphasis to
enforcement proceedings).
Second, the court accepted Tatiana's submission that
— even if the funding arrangements were
champertous — this would not entitle Temur to any
relief on the basis that (even when champerty was a
crime) the courts would not grant injunctive or other
relief because of it and so there was no ground for the
court to do so here either.
For these reasons, the court struck out Temur's
counterclaim in relation to litigation funding. In light
of this, Temur's funding-related disclosure application
fell away.
The court has therefore delivered a firm endorsement
of litigation funding and has indicated that there are
no specific restrictions on the use of litigation funding
in family proceedings (an argument that the court
noted Temur's counsel had come "perilously close" to
suggesting). The court also urged caution against
"undesirable satellite litigation to investigate funding
arrangements in circumstances where the claim is

14
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bona fide and the inquiry into funding arrangements
would afford no defense to the claim."
Temur's application for a Reporting Restriction Order

Temur also applied for an order preventing the press
from reporting on a wide range of details relating to
the case, including his home address, financial affairs
and related matters. This application was opposed by
certain media organizations, including the Guardian,
the BBC, the Financial Times and the Press Association.
The court refused to grant the majority of the relief
sought by Temur, noting that the public interest in
reporting on proceedings taking place in open court
(particularly proceedings relating to the use of
complex structures to frustrate the enforcement of an
English court order) outweighed the limited prejudice
that would be suffered by Temur if the majority of the
information he sought to restrict was published.
However, the court did grant limited relief preventing
the publication of Temur's home address, bank
account details and other similar information.
Temur's application to prevent the disclosure of
documents to third parties

Temur also sought an order prohibiting the disclosure
of various claim documents (including applications,
pleadings and witness statements) to members of the
parties' legal teams, to Burford and to the press on the
basis that these materials contained Temur's private
information.
The court rejected this application entirely. In respect
of nondisclosure to the press, this would have
represented a disproportionate interference with the
principle of open justice and the media's ability to
report proceedings in which there is a legitimate
public interest. In respect of nondisclosure to legal
teams, this would have been impractical and it should
only be contemplated by the court in exceptional
cases. In relation to Burford, the court noted that it
would need to be able to review these documents to
perform the duties expected of it as a reasonable
litigation funder and so it should not be prevented
from accessing them.

Commentary
The court has once again indicated its support for the
participation of litigation funders in English
proceedings and has rejected arguments that it would
prima facie be improper for disputes in the family
courts to be funded in such a manner. The court has
also cautioned litigants against engaging in satellite
disputes regarding funding issues in circumstances
where those issues have no bearing on the substantive
dispute before the court. The court's firm ruling on
this issue will no doubt be of significant reassurance
to practitioners in family law and litigation funding.
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The court has also confirmed it will be slow to impose
reporting restrictions or similar measures unless there
is clear evidence that the public interest in open
justice is outweighed by the prejudice that would be
suffered by the party seeking such restrictions.
The saga of the Akhmedovs' divorce continues. Any
further developments of note, of which there will
doubtless be many, will be the subject of future
articles in this newsletter.
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How the ATO wins by losing —
considerations from Greig v.
Commissioner of Taxation
On 8 July, the Australian Taxation Office (ATO)
released its Decision Impact Statement (DIS) on the
Full Federal Court (FFC) decision Greig v. Commissioner
of Taxation [2020] FCAFC 25.
Andrew Greig was certain that his investment in Nexus
Energy Limited ("Nexus") was going to pay off.
Despite declining share prices, he made 65 separate
acquisitions of Nexus shares, expending over AUD 11.8
million, in the hope that the market would eventually
recognize Nexus' value. Unfortunately for Greig, the
market never would. In 2014, Nexus was placed into
administration and his shares were transferred for nil
consideration.
Although Greig's faith in Nexus may have been
misplaced, his persistence in the ensuing dispute with
the tax office was eventually rewarded. The FFC found
that Greig, an ex-mining executive investing for his
retirement, held Nexus shares on revenue account and
he was entitled to deductions for their cost.
Significant individual shareholders could be forgiven
for their concern at this point, in particular, where
hopes of claiming the capital gains tax discount are
cast into doubt.
The FFC referred to the principle, articulated in
Commissioner of Taxation v. Myer Emporium Ltd
("Myer"), that gains from isolated business
transactions constitute income where the property
giving rise to the gain is acquired in a "business
operation or commercial transaction" for the "purpose
of profit-making" by the means actually giving rise to
the gain. The corollary of this principle is that
expenses will be deductible where incurred in the
same circumstances.
Much of the FFC's decision was spent unpacking the
meaning of the words used in Myer. This was a simpler
task as it related to the condition that property might
be acquired for the "purpose of profit making." The
court was satisfied that Grieg was possessed of that
intention when acquiring Nexus shares, largely
16
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because there was no evidence to suggest the he
intended to derive gains otherwise than by sale at a
profit. In particular, there was no evidence to suggest
that he anticipated any dividend income. The potential
for dividend income (or, rather, the lack thereof) was
also viewed as significant in the later decision of XPQZ
& Ors v. FCT in which the Administrative Appeal
Tribunal (AAT), citing Greig v. Commissioner of Taxation,
found proceeds from the sale of shares by a closely
held trust to be ordinary income.
When addressing the meaning of the terms "business
operation or commercial transaction," the court
weaved its way back to 1985, the year in which Sydney
University Emeritus Professor Ross Wait Parsons
published "Income Taxation in Australia: Principles of
Income, Deductibility and Tax Accounting." In it,
Parsons discusses the expression "business deal" as
used in a series of decisions that preceded Myer and
that considered the former Section 26(a) (about profitmaking undertakings). Ultimately, Parsons concluded
that a transaction will qualify as a "business deal" if it
is "the sort of thing a business person, or person in
trade, might do."
The FFC equated the concept of a "business deal" with
the concept of a "business operation or commercial
transaction," as developed and referred to in Myer.
Having established that Grieg was a sophisticated
investor, with significant knowledge and experience
of the mining industry, and having regard to the
frequency of his share purchases, the FFC found that
Grieg's investment in Nexus was the sort of thing a
business person might do. As such, the FFC found that
the conditions in Myer were satisfied and Grieg's
investment was held on revenue account.
In one view, the court's conclusion is quite
unremarkable; Greig certainly doesn't match the
description of the average private investor. He even
spent over AUD 500,000 in legal fees seeking to
prevent that compulsory transfer of his Nexus shares
under the Deed of Company Arrangement. However,
the commissioner's decision not to appeal to the High
Court of Australia could be motivated by more than
just the strength of Greig's arguments. Exposing a
greater number of private investors to revenue

taxation has the potential to restrict the availability of
the capital gains tax discount, which could mean more
tax dollars collected from share trading and other
investment activities.
As if still deciding whether to mourn or celebrate the
Commissioner's loss, the ATO's DIS on Greig v.
Commissioner of Taxation is relatively ambiguous. The
DIS notes that the FFC's decision is not "inconsistent
with existing advice and guidance" but that, despite
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this preliminary view, the ATO will be reviewing TR
92/3 Income tax: whether profits on isolated
transactions are income and TR 92/4 Income tax:
whether losses on isolated transactions are deductible.
In the interim, founders, significant individual
shareholders and those applying industry skill and
experience to undertake share trading on a periodic
basis should seek advice regarding the availability of
the capital gains tax discount and carefully consider
whether investment expenses are deductible.
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Major development in the UAE tax
litigation landscape
On 14 October 2020, the United Arab Emirates
(UAE) Federal Supreme Court passed its judgment
on an appeal filed by the UAE Federal Tax
Authority (FTA) in relation to the Court of Appeal's
judgment concerning the imposition of penalties
resulting from a voluntary disclosure. The case
was handled by a UAE local law firm on behalf one
of the UAE's largest financial institutions.
The Court of Appeal's decision had followed the
established position (since the beginning of 2019) that
the UAE Tax Procedures Law distinguishes penalties
for late payment of tax as shown in submitted returns
or notified assessments, from fines and penalties
applicable to voluntary disclosures.
However, and in a very significant twist, the Federal
Supreme Court took a different position and decided
the following:
i.

Late payment penalties should also apply to
voluntary disclosures (up to 300% of the tax due).

ii. Late payment penalties apply from the due date
of the tax return and not from the date of the
voluntary disclosure.
iii. The voluntary disclosure penalties specified under
Item 11 of the Schedule of Penalties attached to
Cabinet Resolution No. 40 of 2017 apply to
voluntary disclosures (in addition to late payment
penalties: 50% or 30%, or 5% of the tax due
(depending on the timing of the submission of the
voluntary disclosure)).
For ease of reference, the full reasoning of the court is
set out in the Annex hereto.
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In brief, based on this judgment, taxpayers submitting
voluntary disclosures could be subject to penalties of
up to 356% of the tax due. The Federal Supreme
Court's judgment reverses the position that had been
established over the past 18 months, by virtue of
which the penalties payable by taxpayers had been
adjudged by the courts to be limited to administrative
penalties as mentioned in point (iii) above. The Federal
Supreme Court takes the view that voluntary
disclosures are merely amended tax returns in nature.
It is also worth noting that the Federal Supreme
Court's judgment also decided, "to refer the lawsuit
to the Abu Dhabi Federal Court of Cassation for
adjudication de novo (anew) with a different
panel." We will continue to observe how the Court of
Appeal will handle the case based on the Federal
Supreme Court's direction.
This is a major development in the UAE tax landscape,
as the Federal Supreme Court's judgment may affect
upcoming decisions to be issued by the various tax
dispute resolution committees (TDRCs) and federal
courts. We expect that this judgment will have a
significant impact on critical business sectors involved
in transactions in respect of which the interpretation
of VAT or excise tax under the UAE law and regulations
is at best unclear and uncertain, resulting in huge
financial exposures.
The UAE Constitution states that Federal Supreme
Court judgments are binding and conclusive. However,
this does not preclude the Federal Supreme Court's
position to change or offer more flexibility in the
interpretation/application of certain law provisions.
This latest judgment confirms the necessity for
taxpayers to adequately consider appropriate
strategies to adopt before or when pursuing tax
challenges before the TDRCs and federal courts.
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the investment activities of which are
managed by such affiliated management
person of the private fund, so long as this
person has been doing this for at least 12
months

SEC adopts amendments to the
'accredited investor' definition
On 26 August 2020, the US Securities and
Exchange Commission (SEC) adopted amendments
that expand the definition of "accredited
investor" under the Securities Act of 1933, as
amended ("Securities Act"). These amendments
are designed to modernize the definition of
"accredited investor" and, among other things,
open private offers under Regulation D to a wider
group of sophisticated investors.
Changes to Regulation D, Rule 501(a)
Individuals: Previously, individuals had to have a net
worth of at least USD 1 million excluding the value of
their primary residence or income of at least USD
200,000 (USD 300,000 for couples). The adopted
changes now allow individuals to qualify based on
their credentials, which include professional
knowledge, certain certification or the individual's
relationship with the issuer. Some of the types of
individuals now meeting the accredited investors
definition include, but are not limited to the following
(regardless of income or assets):






Limited liability companies: Regulation D Rule
501(a)(3) allows partnerships, Internal Revenue
Code Section 501(c)(3) organizations,
Massachusetts or similar business trusts and
corporations to qualify for accredited investor
status if they have total assets in excess of USD 5
million and were not formed for the specific
purpose of acquiring the securities being offered.
The amendment adds limited liability companies
to this list.



Foreign and other entities: Native American
tribes, labor unions, governmental bodies and
funds, and entities organized under the laws of a
non-US jurisdiction have not been previously
addressed as accredited investors. To remedy this
the SEC has adjusted the definition to include
entities that own "investments" in excess of USD 5
million, which is not formed for the purpose of
acquiring the securities being offered. Again, the
SEC is pulling a definition from the ICA, so in this
context "investments" will include real estate,
commodity interests, physical commodities and
non-security financial contracts held for
investment purposes, cash and cash equivalents.



Family offices and family clients: Family offices
are entities established by families to manage
their assets, plan for their families' financial future
and provide other services to family members.
Family clients generally are family members,
former family members and certain key
employees of the family office, as well as certain
charitable organizations, trusts and other types of

an executive officer, director, trustee, general
partner, advisory board member or person
serving in a similar capacity of the private
fund or an affiliated management person of
the private fund
an employee of the private fund or an
affiliated management person of the private
fund (other than an employee performing
solely clerical, secretarial or administrative
functions with regard to the fund or its
investments) who, in connection with their
regular functions or duties, participates in the
investment activities of the private fund,
other private funds or investment companies
www.bakermckenzie.com

Spousal equivalents: Joint income and assets
may be included as spousal equivalents when
calculating qualification under the accredited
investor financial tests described above. The SEC
views a spousal equivalent as a cohabitant
occupying a relationship generally equivalent to
that of a spouse.

Entities: With this amendment, the SEC adjusts the
accredited investor definition to add several
categories of entities, including, but not limited to:

Knowledgeable employees: anyone who is a
"knowledgeable employee" of a private fund. For
a definition of this term, the SEC reached through
to the Investment Company Act of 1940 (ICA).
Employees of private funds will qualify if they are:
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entities. Both of these definitions largely mirror
their counterparts in the Investment Advisers Act
of 1940. For a family office to qualify as an
accredited investor, it must: (i) have at least USD 5
million in assets under management; (ii) not be
formed for the specific purpose of acquiring the
securities offered; and (iii) be directed by a person
who has such knowledge and experience in
financial and business matters that the family
office would be capable of evaluating the merits
and risks of the prospective investment. Family
clients of a family office that meet the
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requirements above are also considered
accredited investors.


Qualification through owner status: Under
Regulation D Rule 501(a)(8), an entity can qualify
as an accredited investor so long as all of the
owners are accredited investors. In some cases,
the entity seeking to be an accredited investor is
owned by another entity. The SEC has added
language clarifying that for the purposes of this
test all of the entities in the chain may be looked
through to the ultimate owners to determine
accredited investor status.

Final and proposed regulations issued
for GILTI and Subpart F high-taxed
income: observations for individual US
shareholders
Introduction
On 23 July 2020, the US Department of the Treasury
("Treasury") and the Internal Revenue Service (IRS)
published final regulations providing guidance with
respect to the high-tax exception, which excepts
certain 'high-taxed' income from being otherwise
taxed as global intangible low-tax income (GILTI). In
conjunction with these final regulations, the Treasury
and the IRS issued new proposed regulations
conforming aspects of the Subpart F high-tax
exception with the newly finalized GILTI high-tax
exception, and providing for a single high-tax
exception election.
Additionally, on 9 July 2020, the Treasury and the IRS
released final regulations under Section 250 related to
the deductions offsetting income that is taxed as
foreign-derived intangible income (FDII).

Background
Subpart F: an overview. Every person who is a "US
shareholder" (i.e., a US person who owns (directly,
indirectly or constructively) 10% or more of the vote or
value) of controlled foreign corporation (CFC) must
include in gross income the US shareholder's pro rata
share of the corporation's Subpart F income for such
year ("Subpart F Regime"). A CFC is any foreign
corporation where more than 50% of the vote or value
is owned (directly, indirectly or constructively) by US
Shareholders. Subpart F income generally includes
insurance income and foreign base company income,
the latter of which generally includes passive income
as foreign personal holding company income.
However, insurance income and foreign base company
income does not include any item of income received
by a CFC if a taxpayer establishes that the income was
subject to an effective rate of income tax imposed by
a foreign country greater than 90% of the maximum
US corporate income tax rate ("Subpart F High-Tax
Exception").
22
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Prior to the Tax Cuts and Jobs Act of 2017 (TCJA), if
income earned by a CFC fell outside the Subpart F
Regime (i.e., it was not Subpart F income), such income
generally would not be currently includable to a US
shareholder and instead would be deferred until said
income was actually distributed as a dividend by the
CFC to the US shareholder.

GILTI: basic mechanics and individual tax planning
considerations
The TCJA, introduce GILTI as a new category of taxable
income earned by US Shareholders - of a CFC
("GILTI Regime") and at the same time added Section
250, which permits domestic corporations a deduction
with respect to their GILTI and FDII. Effectively, the
GILTI Regime seeks to currently tax income that
previously fell outside of the Subpart F Regime.
Although GILTI frequently affects multinational
corporations, individual US shareholders of CFCs can
also be impacted and should be aware of the rules and
planning opportunities that can mitigate unnecessary
US tax liabilities.
In general, GILTI functions as an anti-base erosion
measure to discourage multinational enterprises from
shifting income out of the US. Under these GILTI
provisions, a US shareholder is taxed on the active
operating income of a CFC that otherwise would have
been deferred income under pre-TCJA law. Corporate
and individual shareholders are taxed on their share of
GILTI at applicable US federal income tax rates, which
currently are 21% for corporations and up to 37% for
individuals. In addition, domestic corporations are
entitled to a 50% deduction for GILTI under Section
250 and, furthermore, domestic corporations may
offset any US federal income tax liability with indirect
foreign tax credits. Thus, with the benefit of the
Section 250 deduction and foreign tax credits,
domestic corporations can potentially eliminate any
US federal income tax attributable to GILTI. Individual
shareholders, on the other hand, are not eligible for
the Section 250 deduction or the indirect foreign tax
credits. In this way, Congress has put individual US
shareholders at a distinct and significant disadvantage
under the GILTI Regime.

To achieve some US tax parity, individuals may own
their interest in a CFC through a domestic corporation.
Alternatively, an individual may file a Section 962
election to be treated as a domestic corporation for
the purposes of the Subpart F and GILTI Regimes.
Specifically, Section 962 allows an individual to be
treated as a domestic corporation for the purposes of:
(i) including Subpart F income and GILTI at corporate
tax rates; and (ii) claiming foreign tax credits for
corporate taxes paid or accrued by the CFC. With a
Section 962 election in place, the final regulations
under Section 250 now makes clear that the individual
becomes eligible to offset GILTI income with the
Section 250 deduction and eligible to offset any
residual US federal tax liability with indirect foreign
tax credits.
Similarly, by owning shares of a CFC through a
domestic corporation, an individual US shareholder can
ensure that their share of GILTI qualifies for the
favorable deductions and credits afforded only to
corporations. Note, however, that a thorough
comparison between filing a Section 962 election and
interposing a domestic corporation involves additional
US tax and compliance considerations, which are
beyond the scope of this discussion.

GILTI high-tax exception and final regulations
In 2019, the IRS and the Treasury released proposed
regulations establishing rules for an elective high-tax
exception to GILTI ("GILTI High-Tax Exception").
Similar to the Subpart F High-Tax Exception, individual
and corporate taxpayers may exclude from GILTI
certain high-taxed income earned by a CFC. For this
purpose, GILTI is deemed to be high-taxed if it is
subject to an effective foreign tax rate in excess of
90% of the maximum US corporate income tax rate.
With a current US corporate income tax rate of 21%,
this equates to an 18.9% threshold for high-taxed
income. The final regulations maintain the same 90%
threshold for the GILTI High-Tax Exception but notably
revise other rules applicable to the election and for
determining the effective foreign tax rate imposed on
the tested income earned by a CFC.
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For instance, if a CFC is a member of a domestic
controlling shareholder group ("CFC Group"), a hightax election or revocation of election made with
respect to that CFC would apply to all members of
the CFC Group or no members of the CFC Group.
For the purposes of calculating the effective foreign
tax rate on tested income, gross tested income is
determined for each "tested unit," which is a welcome
change from the proposed regulations that applied a
qualified business unit (QBU) by QBU approach. A
tested unit can include a CFC, certain interests held by
a CFC or certain branches (or portions thereof) whose
activities are carried on by a CFC. All tested units of a
CFC that are located within the same country, other
than certain nontaxed branch tested units, are treated
as a single tested unit.
Separate books and records generally must be
maintained for each tested unit. If such records are not
maintained, however, then the taxpayer can simply
determine any items that would otherwise be
reflected on separate books and records of the tested
unit.
An election into the GILTI High-Tax Exception is filed
by the controlling domestic shareholder(s) of the CFC
for each applicable inclusion year, whereas the earlier
proposed regulations provided that such an election
was binding on all shareholders for at least five years.
A revocation of an election is also filed by the
controlling domestic shareholder(s) of the CFC. An
election into the GILTI High-Tax Exception (and
revocation of an election) is binding on all US
shareholders of a CFC, and the controlling domestic
shareholders must provide notice of election or
revocation to each US shareholder that is not a
controlling US shareholder.
Effective dates. The final regulations for the GILTI
High-Tax Exception under Section 951A apply to
taxable years of foreign corporations beginning on or
after 23 July 2020, and to taxable years of US
shareholders in which or with which such taxable
years of foreign corporations end. However, taxpayers
may choose to apply the new rules retroactively to
taxable years of corporations that begin after 31

December 2017, provided they consistently apply the
new rules to all following years. If taxpayers wish to
apply the new rules retroactively, they may file an
election or revocation of election on an amended
federal income tax return that is filed within 24
months of the unextended due date of the original
return only if all US shareholders of the CFC file
amended returns.
Observations. Although the Treasury and the IRS
declined to reduce the 90% high-tax threshold as
hoped, the GILTI High-Tax Exception remains a useful
planning tool for US individuals who directly own
operating CFCs in high-tax jurisdictions. With this
exception, individuals may relieve their US tax burdens
without having to interpose a US corporation as a
holding company for the CFC or make a Section 962
election. Nevertheless, in circumstances where the
GILTI High-Tax Exception does not apply, individuals
still have the option to make a Section 962 election
with respect to their ownership of CFCs or they may
contribute their interests in such CFCs to a domestic
corporation.
As compared to the proposed regulations, the final
regulations offer more flexibility by allowing US
shareholders to elect into the high-tax exception on
an annual basis, rather than locking in shareholders for
five years. Moreover, the final regulations ease the
documentation burden by giving taxpayers a
workaround to maintaining separate books and
records, which is especially helpful for individual
shareholders who otherwise would have to deal with
exhaustive and cumbersome records.

Ultimately, some key planning points for US
individuals are as follows:


The GILTI High-Tax Exception applies to GILTI
earned by a CFC that is subject to foreign income
tax at a rate greater than 18.9%.



Individual US shareholders of CFCs located in hightax jurisdictions can use the GILTI High-Tax
Exception as a means to eliminate GILTI income
without having to file a Section 962 election or
add a domestic holding corporation to their
structure.
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In circumstances where the GILTI High-Tax
Exception does not apply, individuals should
consult their tax advisers to determine whether a
Section 962 election or a domestic corporation can
help reduce their US federal income tax liability
with respect to GILTI.



With respect to the all-or-nothing rule for CFC
Groups, individuals with interests in multiple CFCs
that comprise a CFC Group should carefully
analyze whether an election into the GILTI HighTax Exception will provide an overall benefit.



Individuals who are domestic controlling
shareholders should be cognizant of the US
shareholder notice requirements that apply with
an election or revocation.

Subpart F High-Tax Exception and proposed
regulations
In response to the June 2019 proposed GILTI
regulations, many taxpayers and practitioners
commented that the GILTI High-Tax Exception should
better conform to the long-standing Subpart F HighTax Exception. Instead, in a clear case of "be careful
what you wish for," the Treasury and the IRS did the
exact reverse and issued proposed regulations
bringing the Subpart F High-Tax Exception closer to
the GILTI High-Tax Exception discussed above.
For instance, whereas the prior Subpart F High-Tax
Exception generally allowed a US shareholder to
exclude from Subpart F income of a CFC income that
was high-taxed on an item-by-item basis, the
proposed regulations requires that the Subpart F HighTax Exception be applied on a "tested unit" basis akin
to the GILTI High-Tax Exception. Further, under the
proposed regulations, the GILTI and Subpart F HighTax Exceptions will be a single election under Section
954(b)(4) that must be made (or not made) for all CFCs
in a CFC Group annually and on a consistent basis.
Under the proposed regulations, there are other
additional technical changes that would be made to
the Subpart FHigh-Tax Exception, including
requirements to have certain contemporaneous
documentation, alteration of the earning and profits
limitation, and changes in the application of the full
inclusion rule.

The proposed regulations are to be effective for
taxable years of CFCs being after the date the
proposed regulations are finalized and taxpayers may
not currently rely on the proposed regulations.

Conclusion
Overall, the final regulations under the GILTI High-Tax
Exception provided a mixed bag of changes from the
proposed regulations. On the one hand, the "all-ornothing" election for an entire CFC Group and the link
between the GILTI and Subpart F High-Tax Exception
to make it a single election are generally viewed as
unwelcome changes. In addition, the changes under
the proposed regulations making the Subpart F HighTax Exception more akin to the GILTI High-Tax
Exception, as opposed to the other way around, are
not well received by most.

US individuals with interests in CFCs should discuss
these changes with their
US tax advisers to better understand how to optimize
the tax efficiency of their structures under these new
regulations.
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On the other hand, the change from the QBU-by-QBU
method of calculation to the tested unit method for
the purposes of the GILTI High-Tax Exception and the
reduced documentation requirements are both
favorable modifications. Further, the clarification
under final regulations for Section 250 that an
individual making a Section 962 election becomes
eligible to offset GILTI income with the Section 250
deduction and eligible to offset any residual US
federal tax liability with indirect foreign tax credits is
also very welcome guidance for US individuals.

www.bakermckenzie.com

Partner
Miami
robert.moore
@bakermckenzie.com

Reform of Japanese Inheritance Law
Reform of the Inheritance Law
To solve issues related to inheritance, the Civil Code
stipulates basic rules, including on who will be the
heir, what the legacy will be and how the rights and
obligations of the decedent will be succeeded. The
part in the Civil Code that contains these provisions is
referred to as the Inheritance Law (Sozoku Ho).

spouse will not have a right to dispose the house or
lend the house to others at their discretion. As the
value of a spousal residence right is lower than that of
a full ownership right, the spouse may be entitled to
more assets at the time of division of the estate,
ensuring their subsequent financial stability.
2. Relaxation of the requirement to write by
hand the assets lists for holograph wills
(effective from 13 January 2019)

There has been no major reform to the Inheritance
Law since 1980. Recently, the law was amended for
the first time to address issues related to the aging
population in Japan and other changes in social
circumstances.

Previously, for a holograph will, it was necessary for
the testator to prepare the assets list in handwriting.
The assets list may now be prepared in other ways,
(e.g., using a personal computer or attaching a copy of
a bankbook).

The main elements of this amendment to the
Inheritance Law are as follows.

3. Retention of holographic wills at the Legal
Affairs Bureau (effective from 10 July 2020)



the new spousal residence right



relaxation of the requirement to write by hand
the assets lists attached to a holograph will



retention of holograph wills by the Legal Affairs
Bureau



compensation for family members who
contributed to the care or nursing of the decedent

1.

Spousal residence right (effective from 1 April
2020)

The spousal residence right allows the spouse of the
deceased to use a house owned by the deceased free
of charge for the spouse's entire life or for a certain
period of time if the spouse was living in the house at
the time of the death of the deceased.
Where there is more than one heir with regard to a
house, the regime enables a spouse to acquire the
spousal residence right and an heir other than the
spouse to acquire onerous ownership rights at the
time of division of the estate. The spousal residence
right does not give rise to full ownership rights; the
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Holograph wills are often kept at home, where they
may be lost, abandoned or rewritten. In order to
prevent inheritance disputes arising from these
problems and to make it easier to use holograph wills,
the Legal Affairs Bureau will retain holograph wills.
4. Compensation for family members who
contributed to the care or nursing of the
decedent (effective from 1 July 2019)
In some cases, non-heir relatives (e.g., a spouse of a
child) may have been involved in taking care of or
nursing the decedent. Before the reform of the
Inheritance Law, it was not possible to distribute
inherited property to such non-heir relatives.
In order to eliminate such inequities, non-heir relatives
can now claim compensation from the heirs if the nonheir relatives contributed to the care and nursing of
the decedent free of charge or made a special
contribution to the maintenance or increase in value
of the decedent's property.
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New Canadian trust reporting and
disclosure rules are coming into force in
2021



the settlor of the trust



each of the trustees



each of the beneficiaries

New Canadian trust reporting and disclosure rules
will come into effect in 2021. In brief, the new
rules will impose a filing obligation on certain
trusts that currently do not have a filing
requirement.



anyone with the ability to exert control or
override trustee decisions over the appointment
of income or capital of the trust (e.g., a protector)

They apply to nonresident trusts that currently have
to file a T3 Return (defined below) and certain trusts
that are resident in Canada. Such trusts will be
required to report the identity of all trustees,
beneficiaries and settlors of the trust, as well as
anyone with the ability to exert control or override
trustee decisions over the appointment of income or
capital of the trust (e.g., a protector).

Background
The new rules were introduced in the 2018 federal
budget with the aim to improve the collection of
beneficial ownership information in relation to trusts
and to help the Canada Revenue Agency assess the tax
liability for trusts and its beneficiaries.
Currently, a trust is generally required to file an annual
income tax return — T3 Trust Income Tax and
Information Return ("T3 Return") — if the trust has
tax payable or if it has distributed any of its income or
capital to its beneficiaries. A trust that has no activity
during the year and no tax payable is generally not
required to file a T3 Return.

The new rules
Starting from the 2021 taxation year, the new rules
will require nonresident trusts that currently have to
file a T3 Return and certain express trusts (generally a
trust created with the settlor's express intent) that are
resident in Canada to file a T3 Return to provide
additional information, including the name, address,
date of birth (for individuals), jurisdiction of residence
and taxpayer identification number (TIN) of the
following:
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The required information has to be filed as a new
schedule along with the T3 Return. It cannot be filed
on its own.
The following Specific trusts (including mutual fund
trusts, trusts that are pension plans or savings plans,
and trusts that qualify as non-profit organizations or
registered charities) may be exempt from the new
disclosure obligations.
Failure to file the T3 Return including the new
schedule could result in a penalty of CAD 25 per day of
delinquency (with a minimum penalty of CAD 100 and
maximum penalty of CAD 2,500). If such failure is
made knowingly, or if there is gross negligence, an
additional penalty of 5% of the maximum fair market
value of the trust's assets (with a minimum penalty of
CAD 2,500) could be imposed. Existing penalties in
relation to the T3 Return will continue to apply.

Takeaway
As a result of the new trust reporting and disclosure
rules, trusts that had no reporting and disclosure
obligations on the basis that they had no tax payable
and no activity during the year will soon be caught
under the new rules and required to file a T3 Return.
Trustees should be prepared for the new rules with a
full understanding of the scope and reporting
obligations. These new additional reporting
requirements should also be taken into account in
determining whether and how a new trust should be
set up, as well as any variation of an existing trust
from a Canadian perspective. Finally, the penalty of 5%
of the value of the trust's assets for the deliberate
failure or grossly negligent failure to disclose is
significant. Trustees would be well advised to take
appropriate steps to ensure that this penalty does not
apply to any trusts under their administration.
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Court in Steuer affirms California
taxation impacted by residency of
trustee
California, full of riches yet isolated by the Pacific
Ocean and the deserts and mountains of the American
West, is not shy about taxing those connected to its
fair lands. California has some of the most aggressive
residency laws and enforcement in the 50 states.
Trusts are unsurprisingly subject to California income
tax on California source income. Less well known is
that the California residency of a trustee or noncontingent beneficiary subjects a trust to worldwide,
and not simply source, taxation in California.
In Steuer v. Franchise Tax Board, a California appellate
court had to resolve the question of California's share
of taxation of the Paula Trust, a discretionary trust
with a sole California resident beneficiary and one
California resident trustee and one Maryland resident
trustee. Overruling a trial court's decision endorsing a
confused reading of the California Revenue and
Taxation Code, the appellate court held that the trust
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was subject to California taxation on California source
income and on one-half of non-California source
income, as an apportionment based on the number
and residence of trustees. The appellate court also
held that a contingent beneficiary resident in
California would not subject the trust to worldwide
taxation in California.
The court in Steuer did not break new ground, but did
flag an issue that is sometimes overlooked. Imagine a
trust without any California source income, and an
individual trustee resident in Reno, Nevada or a noncontingent beneficiary resident in northern Mexico. If
the trustee or beneficiary is careless about spending
time in California (or record keeping!), California might
assert that the individual is a California resident and
thus the trust is subject to California taxation on all its
income. Alternatively, imagine if a trustee's son or
daughter enrolls in a public university in California and
establishes and claims California residency to get a
tuition break. Residency of one's children is one of
many soft factors in determining California tax
residency.

Around the World
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Around the World
certain rules concerning the capital gains of
foreign residents in Division 855 of the ITAA 1997

Asia Pacific



Australia: capital gains tax on trustees
distributing capital gains to nonresidents

Under Section 855-10, foreign residents are to
disregard capital gains or losses from a CGT event if
the CGT event happens in relation to a CGT asset that
is not TAP. The court in Greensill found that this did
not apply to disregard the capital gain made in this
case as the word "from" required a direct connection
between the capital gain and the CGT event. A capital
gain that is received by a beneficiary because of a CGT
event in relation to a CGT asset that is owned by a
trust does not form the requisite nexus and it is not "a
capital gain from a CGT event." As a result, the
beneficiary was liable for CGT on the capital gain on
the sale of shares.

The recent Federal Court decision in Peter Greensill
Family Co Pty Ltd (trustee) v. Commissioner of Taxation 10
("Greensill") supports the imposition of capital gains
tax (CGT) on trustees distributing capital gains to
nonresidents, even where the gains related to assets
that were not taxable Australian property (TAP). The
decision confirms the ATO's recent draft Taxation
Determination TD 2019/D6 and has major implications
for nonresident beneficiaries of Australian
discretionary trusts.
Facts: The trustee of an Australian discretionary
family trust (Peter Greensill Family Co or PGFC) made
capital gains on the sale of shares that were not TAP
over several income years. PGFC distributed 100% of
the capital gains to Mr. Greensill, who was a foreign
resident and beneficiary under the discretionary trust.
He argued that he was not liable for CGT.
Findings: The court considered the interaction of the
following provisions:


taxation of trusts in Division 6 and Subdivision 6E
of the Income Tax Assessment Act (ITAA) of 1936



certain rules about trusts with net capital gains in

10

[2020] FCA 559.
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Had the capital gains been made by the beneficiary
directly (i.e., if Mr. Greensill had held the shares that
were disposed of and made a gain), or through a fixed
trust, Mr. Greensill would have been exempt from
taxation.
The key takeaways are:


CGT can be imposed on capital gains distributed to
nonresident beneficiaries of Australian
discretionary trusts even where the gains relate to
assets that are not TAP.



The case dispels the notion that a beneficiary's tax
position is to be determined as if they had been
the one to make the capital gain. Had a

nonresident beneficiary made the capital gain in
their own right, no CGT would be applicable.


Individuals should carefully consider the use of
discretionary trusts with nonresident beneficiaries
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in the context of asset management and estate
planning due to the uncertainty raised by this
case and TD 2019/D6.
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Japan: Exit tax (effective 2020)
Under Japan's 2015 tax legislation, which was passed
by Japan's Diet and promulgated on 31 March 2015, a
new "exit tax" came into effect. Under the new tax
regime, which applies to both expatriating Japanese
nationals and certain long-term foreign residents, an
individual subject to the exit tax must pay tax on the
deemed gain realized on the sale of assets at
applicable individual income tax rates. The exit tax
applies where: (a) the individual has financial assets
with a total aggregate value of JPY 100 million or
more; and (b) the individual has maintained their place
of residence or place of abode in Japan for five years
or more during the 10-year period immediately prior
to departure from Japan.
In order to determine whether the JPY 100 million
threshold is met, the law considers assets such as
certain securities, as defined under the Income Tax
Law (including foreign stocks and bonds and stock
option certificates), interests held in a silent
partnership (i.e., a Tokumei Kumiai) contract, unsettled
credit transactions or when-issued transactions, and
unsettled derivatives.With respect to foreign
nationals, the five-year period does not include time
spent in Japan under a visa status specified under
Table 1 of the Immigration Control and Refugee
Recognition Act, which includes work status visas such
as intracompany transferee visas or business
investor/manager visas, under which expatriate
employees are typically assigned to Japan. It will apply
to non-Japanese persons present in Japan under a visa
status specified under Table 2 of the Immigration
Control and Refugee Recognition Act, including
permanent residents and spouses of Japanese
nationals.
The persons subject to the above law include those
who: (a) own certain assets with a combined value of
JPY 100 million at the time of the inheritance; and (b)
have had a principal place of residence (jusho) or
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temporary place of residence (kyosho) in Japan for at
least five out of the last 10 years, as of the date before
the inheritance.
It should be noted that the Japanese exit tax and
inheritance tax work in tandem at the time of the
death of a person, where applicable. Specifically,
where certain residents of Japan have certain assets at
the time of their passing worth JPY 100 million or
more (i.e., they are subject to the exit tax), and a
nonresident receives through inheritance all or some
of such assets, the assets will be deemed to have been
transferred as of the inheritance date and the
decedent will be assessed for income tax on any builtin gain in such assets. Thus, the estate of the decedent
would be subject to exit tax on the expatriation and
the recipient subject to inheritance tax on the same
assets.
The law was promulgated with respect to nonJapanese nationals to apply prospectively; thus, the
five-year count for foreign nationals began in July
2015, such that the five-year period will not come into
effect until (at the earliest) July 2020 for foreign
nationals resident in Japan with a permanent resident
or similar visa status. As a practical matter, the
prospect of being taxed on capital gains on securities
and similar assets has caused a number of long-term
residents to expatriate from Japan prior to the
effective date of the exit tax. Likewise, another
strategy to avoid the effect of the tax is for an
expatriate currently in Japan on a "permanent
resident" or spousal visa to relinquish such visa status
and switch to a work visa.
In any event, the upcoming effective date of the law
as it applies to non-Japanese nationals should be
considered with respect to any Japan expatriation
planning going forward and should be considered
prior to a move to Japan by either a Japanese national
or non-national.
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Singapore: Ernest Ferdinand Perez De La Sala
One of the largest trust law cases heard in Singapore,
this case concerns an underlying suit brought against
Ernest Ferdinand Perez De La Sala ("Ernest") by several
related family companies ("Companies") on the
grounds that Ernest had wrongfully, and in breach of
his fiduciary duties, transferred USD 600 million from
the Companies to his personal account.
Pursuant to the underlying suit, the Court of Appeal of
Singapore ("Court of Appeal") had earlier granted: (i)
a worldwide Mareva injunction over assets in Ernest's
name; and (ii) a proprietary injunction compelling him
to procure the transfer of USD 250 million to the
Companies.
The present case concerned Ernest's application to
vary the proprietary injunction so that the assets held
in trust by the Companies could be released in the
amount of USD 60,000 per week for his living
expenses and a lump sum of USD 6 million for legal
expenses. To this end, Ernest relied on Section 56 of
the Singapore Trustees Act (Cap. 337) ("Trustees Act")
and/or the inherent jurisdiction of the court. Section
56(1) of the Trustees Act allows the court to empower
trustees to perform an act, otherwise unauthorized by
the trust instrument, if the act is, in the court's
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opinion, expedient in the management or
administration of a trust.
The Court of Appeal dismissed Ernest's application.
First, it found that Section 56(3) of the Trustees Act
only provides trustees or beneficiaries of the trust
with locus standi to apply for relief under Section 56.
Since Ernest neither was a trustee nor adjudged a
beneficiary of the trust, he had no standing to apply
for relief under Section 56 of the Trustees Act.
Secondly, it also held that its inherent jurisdiction to
vary a trust only fell within narrow and established
classes of cases. Since the facts did not concern such
scenarios, the court declined to exercise its inherent
jurisdiction.
In sum, the Court of Appeal judgment helpfully
elucidates the circumstances in which a defendant can
rely on the Trustees Act and the court's inherent
jurisdiction to withdraw funds seized under a
proprietary injunction for living, legal and other
expenses. With the court's interpretation of the
Section 56(1) of the Trustees Act and its exegesis of
the common law position on its inherent jurisdiction
to vary trusts, it would appear that a relief of the type
sought by Ernest would have little prospects of
success under these two legal grounds.
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Taiwan: Taiwan wills — ascertaining capacity
Chang Yung-Fa was a very wealthy individual who
founded the Evergreen Group, including Evergreen
Marine Corporation, which was one of the biggest
maritime transportation companies in the world, and
EVA Air, one of the largest airlines in Taiwan. According
to Forbes' list of billionaires in 2008, Chang was the
17th wealthiest person in Taiwan with a net worth of
USD 1.3 billion.
An inheritance battle began between the children of
his two families after he passed away in 2016. Chang
had two wives and four children with his first wife
("First Family") and one child with his second wife
("Second Family"). After Chang's passing, the First
Family took over the management of the Evergreen
Group by corporate action, and the child from the
Second Family, Chang Kuo-Wei, was excluded from the
management and went on to found StarLux Airlines in
2018.
However, the inheritance battle did not end there.
Two years before Chang died, he prepared a will on 17
December 2014 stating that all his savings and shares,
as well as the real estate, were to go to Chang KuoWei, the youngest son. The First Family disputed the
legality of Chang's will and sued.
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In March 2020, the Taiwan District Court ruled in
Chang Kuo-Wei's favor. This case might be appealed.
According to the Taiwan Taipei District Judgment 2018
Jung-Jia-Ji-Su-Tz No. 18, the court focused on the
following two legal issues: did Chang have capacity
when he made the will and did the will comply with
the legal requirements under the Taiwan Civil Code?
The court determined that, although the hospital
records showed that Chang had some mental
problems, they did not result in him having no legal
capacity to make a will. Moreover, witnesses testified
that Chang was still capable of speaking and writing.
Therefore, the court ruled that Chang had the capacity
to make the will.
This case reveals how a court enquires into the
capacity of a testator and how it weighs the evidence
of the testator's medical history and the testimony of
witnesses. It is also a reminder that executing a will,
while important, is not of itself sufficient because the
testator should also take into consideration the actual
ownership of controlled companies and other assets,
and whether there is an overall estate plan that can be
carried out legally and practically.
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introduced it in 2018 and Bahrain in 2019. The
executive regulation is expected to be published soon.

EMEA
Oman: current status surrounding VAT
On 12 October 2020, it was announced that Oman will
introduce a VAT at a standard rate of 5%, which will
come into effect 180 days after the publication of
the Royal Decree No. 121/2020 in the Official Gazette
No. 1362 of 18 October 2020 (on this basis, VAT is
expected to be introduced in April 2021).
Oman is the fourth Gulf Cooperation Council country
to introduce VAT after Saudi Arabia and the UAE
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Based on the FAQ published by the Oman Tax
Authority, there will be an exemption for financial,
healthcare, educational and local passenger transport
services, among other things. The supply of medicines,
medical equipment and certain food items will be
subject to the zero rate of VAT. Businesses with
operations in Oman should start considering how the
introduction of VAT will affect their activities and their
financial position.
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Russia: new protocol to Russia-Cyprus tax treaty
increases tax rates

the existing holding structures involving Cypriot
companies.

Russia and Cyprus signed a protocol to their tax
treaty 11 to increase withholding tax rates up to 15% on
dividends and interest payments. 12 The new rates will
apply as of 1 January 2021 and they will affect most of

As restructuring steps may take considerable time to
implement, international groups should prepare well
in advance, especially considering delays that may be
caused by remote work or other factors.

Arseny Seidov

Kirill Vikulov

Partner
Moscow
arseny.seidov
@bakermckenzie.com

Partner
Moscow
kiril.vikulov
@bakermckenzie.com

Sergei Zhestkov

Partner
Moscow
sergei.zhestkov
@bakermckenzie.com

11

Agreement between the Government of the Republic of Cyprus and the
Government of the Russian Federation for the Avoidance of Double
Taxation with respect to Taxes on Income and on Capital, signed 5
December 1998.
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12

Press release of the Russian Ministry of
Finance from 8 September 2020.

Russia: individuals can voluntarily qualify as tax
residents in only 90 days in 2020

exceptions. The OECD also noted the global nature of
this "stranded persons" problem.

Individuals who have been outside of Russia during
the COVID-19 pandemic may voluntarily obtain Russian
tax resident status. To become a Russian tax resident,
an individual must spend at least 90 days in Russia
between 1 January and 31 December 2020, and file a
letter of request with the Russian tax authorities no
later than 30 April 2021.

The amendments (Federal Law No. 265-FZ of 31 July
2020) are intended to solve this problem by entitling
such individuals to be voluntarily recognized as
Russian tax residents as long as they have already
spent or will spend at least 90 days in Russia in 2020
and file a letter of request to the Russian tax
authorities by 30 April 2021.

This issue has become relevant in light of the COVID-19
pandemic. Due to the imposed restrictions, many
individuals, including Russian citizens and foreign
employees of European companies in Russia, have
been unable to return to Russia. Currently, such
individuals face the risk of not being able to spend 183
days in Russia in 2020 to retain their Russian tax
resident status and they may fall under the residence
rules abroad if they do not benefit from the special
rules on "exceptional circumstances" and other similar

The amendments do not include a mirror provision to
exclude days spent in Russia by individuals who were
unable to leave Russia due to COVID-19 restrictions
and who may spend more than 183 days in Russia in
2020, and, therefore, may be recognized as Russian tax
residents on general grounds. The status of such
individuals, as noted by the Russian Federal Tax
Service, should also be determined based on
the DTA provisions and they can be recognized as
residents of foreign jurisdictions where they were
residents before.
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Russia: wealthy residents may opt to pay
individual income tax on fixed CFC
A new bill simplifying the taxation of CFCs has passed
the Russian State Duma. Under the new rules, instead
of determining tax on a CFC's profits based on its
financial statements, Russian tax resident individuals
will have the option to pay tax on an imputed "fixed"
income of RUB 38.46 million for 2020 and RUB 34
million starting from 2021 ("Fixed Amount"). This
results in an annual tax of RUB 5 million, regardless of
the number of CFCs or their financial performance.
To apply the new tax regime, an individual should file
a special notification with the Russian tax authorities

For the full alert on Insight Plus, click here.
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by 31 December. The regime will be applicable as of 1
January of the year when the notification is filed. For
2020, the filing deadline for the notification has been
set as 1 February 2021. Taxpayers may be interested in
the new regime if their CFC profits consistently exceed
the imputed Fixed Amount. They should also be aware
that this new regime could be only temporary, as it
may contradict the current OECD initiatives on a "new
global minimum tax regime" and top-up taxation in
source countries (see details in this Baker McKenzie
report). If the new tax regime results in low-tax
revenues, it may prove to be short-lived.
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Saudi Arabia: latest tax updates
VAT

As of 4 October 2020, certain real estate transactions
in Saudi Arabia have been exempted from VAT.
Transfer of ownership or the right to use/dispose (as
owner) of residential, commercial and agricultural
developed/undeveloped land is now VAT-exempt. The
lease of commercial real estate remains subject to the
standard rate of VAT, while the lease of residential real
estate remains exempt from VAT. Businesses
conducting supplies that are now exempt from VAT
should consider how their VAT position will be
affected by this change. Input tax incurred to make
VAT-exempt supplies is not recoverable.
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Real estate transaction tax

Further to the above, the government of Saudi Arabia
has levied a real estate transaction tax (RETT) of 5% on
the value of real estate that is disposed of. It applies
to any legal disposition alienating the ownership or
possession of the property (with respect to its
ownership or ownership of it usufruct). For this
purpose, real estate properties include completed
properties, properties under construction or off-plan
properties. A number of transactions are exempt from
RETT.
Tax penalty amnesty

The tax penalty amnesty, which applies to all taxes,
has been extended until 31 December 2020. Visit
the General Authority of Zakat and Tax (GAZT)
website for more details.
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Spain: Amendments to regulations in Spain
change the tax regime of life insurances
Last October, the Spanish government announced the
anti-tax evasion bill, which includes new provisions
regarding life insurances.
As in the past, life insurance will be calculated at the
surrender value when the tax is accrued. The new
feature is that if the policyholder does not have the
power to exercise the full surrender right on the date
on which the tax accrues, the insurance will be
calculated at the value of the mathematical provision
on that date on the policyholder's taxable income.
However, if the holder of the economic rights is a
person other than the policyholder, in that case, it will
be calculated on the taxable income of the beneficiary
or holder of the economic rights. It will therefore no
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longer be possible to argue that if the policy has no
surrender value on 31 December, it should not be
included in the tax base.
Additionally, Catalonia approved other measures
regarding life insurance policies for Inheritance and
Gift Tax purposes. As reference, the tax rates
applicable in Catalonia for Gift Tax purposes (assuming
certain requirements are met, i.e., public deed and
specific degree of kinship) are 5%, 7% and 9%. In this
sense, the amendment approved last March excludes
beneficiaries of life insurance policies who are not the
policyholder from the benefit of these reduced tax
rates. As a consequence, the surrender amount
received will be subject to general tax rates (i.e., up to
32% above EUR 800,000), which can be increased
depending on the pre-existing heritage of the
beneficiary.
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Spain: Evolution of Spanish "Tax Havens" list
The regulation of tax havens in Spanish law started
back in 1991, with the approval of Royal Decree
1080/1991, of 5 July. Rather than expressly defining a
"tax haven" or establishing the requirements that a
state had to fulfil in order to be considered a tax
haven, Spain designated a "black list" of 48
jurisdictions approved by the abovementioned decree.
The list was controversial, as it was a classification
based not on the fulfilment of criteria but solely on
the inclusion of the particular state or territory on the
list. In this regard, certain no-tax or low tax
jurisdictions were not included, while some
jurisdictions whose on-shore regimes lead to similar
levels of taxation as in Spain were considered tax
havens.
Inclusion on the list is a very relevant issue for tax
purposes since the countries concerned are deemed to
be non-cooperative jurisdictions, such that a set of
anti-abuse measures is applied to transactions
between Spanish resident companies and individuals
or companies resident in these jurisdictions.
In 2003, Spanish tax legislation was amended in order
to adapt the list of tax havens to the changing
circumstances of the different jurisdictions and their
relationship with Spain. This was done by adding a
new provision excluding two groups of countries from
the list ̶ those that had signed with Spain a Tax
Information Exchange Agreement (TIEA) and a Double
Taxation Agreement (DTA) that includes an exchange
of information clause. This has led to gradual
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reduction in the number of countries on the list, as
Spain enters into more TIEAs and DTAs, and the list of
non-cooperative low tax jurisdictions currently
includes 32 territories.
Barbados, Cyprus, Hong Kong, Jamaica, Luxembourg,
Malta, Singapore, Sultanate of Oman, Panama,
Trinidad and Tobago, and The United Arab Emirates
have signed or modified its Double Taxation
Agreements to include an effective information
exchange clause. On the other hand, Netherlands
Antilles, Andorra, Aruba, Bahamas and San Marino have
signed Information Exchange Agreements and are no
longer considered tax havens by the Spanish Tax
Authorities.
The Spanish government announced on 13 October
2020 that the anti-tax evasion bill would be presented
to the Parliament for its approval. This bill changes the
concept of the list from tax haven to "non-cooperative
jurisdiction." As a result, the following will be
considered as tax havens:


territories that facilitate the existence of offshore
companies to attract profits without real
economic activity



those where there is opacity and lack of
transparency



territories that have no effective exchange of
information with the real owner of the goods or
rights



territories where there is low or no taxation



preferential tax regimes that are harmful,
established in territories that facilitate fraud
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acting in a similar capacity; and/or (iii) beneficiaries to
the extent they are Argentine residents.

Americas
Argentina: reporting obligations of Argentine
and foreign trusts
A. General Resolution (AFIP) No. 4769, financial
and nonfinancial trusts established in the
country and abroad, modifications to annual
reporting regime and recording of
transactions, established by General
Resolution (AFIP) No. 3312
General Resolution (AFIP) No. 4769 ("Resolution")
establishes, as an exception, the obligation to comply
with the annual reporting regime established by
General Resolution (AFIP) No. 3312 corresponding to
year 2019 according to the following dates:

The information of the trusts as of 31 December of
each year should be furnished on an annual basis
according to the following schedule:
Tax Identification
No. ends in:

Filing date

0 or 1

No later than 27 July inclusive

2 or 3

No later than 28 July inclusive

4 or 5

No later than 29 July inclusive

6 or 7

No later than 30 July inclusive

8 or 9

No later than 31 July inclusive

Tax Identification
No. ends in:

Filing date

B.II Transaction registration regime

0, 1, 2 and 3

No later than 28 October 2020
inclusive

The following transactions are to be recorded no later
than 10 business days following the implementation
thereof.

4, 5 and 6

No later than 29 October 2020
inclusive

7, 8 and 9

No later than 30 October 2020
inclusive

Below please find a summary of General Resolution
(AFIP) No. 3312.
B. General Resolution (AFIP) No. 3312
General Resolution (AFIP) No. 3312, published in the
Official Gazette on 19 April 2012, issued regulations
setting forth the duty to inform all trusts created in
Argentina and abroad.
B.I. Annual reporting regime
With regard to trusts set up in Argentina, trustees are
bound to comply with the duty to inform them on an
annual basis.
Notice of those trusts created in a foreign country
must be given by: (i) trustees or any others acting in a
similar capacity; (ii) trustors/settlors or any others
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a) B.II.i. Trusts created in Argentina initial creation of
trusts
b) admission and discharge of trustors and/or
beneficiaries
c) transfers or assignments, either gratuitous or for a
valuable consideration, of interests or rights in
trusts
d) delivery of assets to trusts after the creation
thereof
e) amendments to original trust indenture
f)

allocation of benefits

g) termination of trust indentures
The duty to record transactions referred to above in
(a) to (g) is applicable to Argentine residents acting as
trustees.
Moreover, Argentine residents acting as sellers,
assignors, purchasers and assignees of interests in
trusts created in Argentina only with regard to
transfers or assignments, either gratuitous or for a

valuable consideration, of interests or rights in trusts
will also be bound to record them.
B.II.ii. Trusts created abroad
a) initial creation of trusts
b) admission and discharge of trustors and/or
beneficiaries
c) transfers or assignments, either gratuitous or for a
valuable consideration, of interests or rights in
trusts
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d) delivery of assets to trusts after the creation
thereof
e) amendments to original trust indenture
f)

allocation of benefits

g) termination of trust indentures
The duty to record transactions referred to above in
(a) to (g) is applicable to Argentine residents acting as
trustees.
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Mexico: new mandatory disclosure rules in
Mexico — 'reportable schemes'
Mexico has introduced new provisions into its
domestic tax law that may be considered the Latin
American version of the Council Directive (EU)
2018/288 of 25 May 2018 ("DAC 6"), deriving from the
Mandatory Disclosure Rules under Action 12 of the
OECD BEPS Project in an attempt by the Mexican
Treasury to know what taxpayers are doing in terms
of tax planning and to tackle aggressive transactions
having a tax avoidance or abuse component.
Consequently, the Mexican Federal Tax Code (FTC) now
sets forth the obligation (starting 1 January 2021) for
tax advisers or, alternatively, taxpayers to disclose
information about "reportable schemes" to the Tax
Administration Service (SAT) in cases where such
schemes, when entered into by taxpayers, directly or
indirectly, result in a tax benefit in Mexico.
Key considerations

These new reporting rules are embodied in Articles 197
through 202 of the FTC, become effective as of 1
January 2021 and apply to either tax advisers or
taxpayers, regardless of the taxpayers' tax residency.
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The obligation to report will lie solely on taxpayers in
the case of transactions and/or structures entered into
and/or implemented by the taxpayer before 2020,
provided that they represent a continuous tax benefit
during 2020 and onward.
For the avoidance of doubt, the FTC expressly defines
the concept of "tax adviser" and the concept of the
term "scheme," and distinguishes generic schemes
from personalized schemes. However, unlike DAC 6
(which clearly establishes references to elements of
transactions that present a strong indication of tax
avoidance or abuse, referred to as "hallmarks," from
which exceptions for reporting may apply), the FTC
contains a list referring to specific schemes that, upon
meeting certain characteristics, will be deemed
reportable, with no exceptions.
Nevertheless, the SAT is yet to issue administrative
guidelines and certain exception thresholds that
should be helpful for taxpayers and help determine
whether a given scheme is reportable or not in terms
of this new reporting obligation.
For the full alert on Insight Plus, click here.
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United States: US Department of Justice releases
Cryptocurrency Enforcement Framework avowing
authority to prosecute individuals located inside
and outside of the US
Introduction

On 8 October 2020, the US Department of Justice
(DOJ) released the Cryptocurrency Enforcement
Framework ("Framework") authored by the attorney
general's Cyber-Digital Task Force. The Framework is
the second detailed report authored by the CyberDigital Task Force addressing cryptocurrencies. The
Framework provides a self-described comprehensive
overview of what the DOJ considers to be emerging
threats and enforcement challenges associated with
cryptocurrencies. The Framework also details the
collaboration that the DOJ has built with regulatory
and enforcement partners both within the US
government and around the world. Further, the
Framework outlines the DOJ's response strategies.
The Framework insinuates some skepticism about the
cryptocurrency industry. While the Framework
mentions some of the "potential" or "claimed"
legitimate uses of cryptocurrencies as avowed by
"proponents" or "advocates" of cryptocurrencies, the
Framework sets forth a more expansive discussion of
the illegitimate uses of cryptocurrencies. Above all
else, the Framework makes clear the DOJ's intent to
monitor and prosecute cryptocurrency-related crimes.
This point is underscored by the 1 October indictment
of founders and executives of offshore cryptocurrency
derivatives exchange Bitmex for violations of the US
Bank Secrecy Act, and the 15 October indictment of 20
members of the transnational criminal organization
QQAAZZ involved in a money laundering scheme that
incorporated cryptocurrencies.
Who should pay attention to the Framework

Within the Framework, the DOJ sets forth business
models and activities that may facilitate criminal
activities:


cryptocurrency exchanges



P2P exchangers



cryptocurrency ATMs/kiosks
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virtual currency casinos



use of anonymity enhanced cryptocurrencies
(AECs), tumblers, mixers or chain hopping

All of these businesses must consider, among other
issues, licensing and registration requirements, and
ensure compliance with anti-money laundering (AML)
and know your customer (KYC) obligations. The
Framework also specifically calls out cryptocurrencies
Monero, Zcash and Dash, avowing that the use of AECs
is "a high risk activity that is indicative of possible
criminal conduct." Similarly, the Framework
emphasizes that tumbler, mixing and chain hopping
activities pose a high risk of liability for money
laundering because they are "designed specifically to
'conceal or disguise the nature, the location, the
source, the ownership, or the control' of a financial
transaction."
The DOJ asserts that it has "robust authority to
prosecute [virtual asset service providers] and other
entities and individuals that violate US law even when
they are not located inside the United States."
Crimes with cryptocurrency

The DOJ stresses that criminals leverage
cryptocurrencies for a variety of unsavory practices.
The Framework identifies three different categories of
criminal behavior that exploit the advantages of
cryptocurrencies and the cryptocurrency marketplace:
The use of cryptocurrencies to engage in financial
transactions that are associated with a crime. The
DOJ cites a variety of examples ranging from
buying and selling drugs, weapons, child abuse
material, financial support of terrorist activities
and blackmail schemes.
The use of cryptocurrencies to engage in money
laundering, i.e., obscuring the origin of proceeds
from illegal activities, or otherwise shield
legitimate activity from tax, reporting or other
legal requirements.
Crimes committed directly in the cryptocurrency
marketplace, such as theft of cryptocurrency
through hacking exchanges or using the promise
of cryptocurrency to defraud investors.

What to expect from the DOJ

The Framework sets forth in broad terms what the
public can expect from the DOJ.
First, the DOJ emphasizes that it will aggressively
conduct investigations and prosecutions of individuals
who use cryptocurrencies to commit, facilitate or
assist in concealing crimes. Exchanges currently in
operation should expect to receive requests from the
authorities for transaction records or other types of
data. It is critical that exchanges have a functioning
and up-to-date compliance program to facilitate these
requests and demonstrate active due diligence
measures. Again, the DOJ avows broad authority to
prosecute individuals and businesses located outside
the US.
Second, the DOJ will be training law enforcement
about cryptocurrency technology. The DOJ states that
it has already dedicated resources to existing
initiatives and it is considering proposals to
legislatures to close gaps in enforcement authority.
Third, the DOJ will also increase cooperation with US
state-level and federal law enforcement and
regulatory agencies such as the FBI, Financial Crimes
Enforcement Network, the Securities Exchange
Commission, the Internal Revenue Service and the
Office of Foreign Assets Control. The DOJ will also
continue to pursue additional partnerships with nonUS law enforcement and regulatory agencies. These
partnerships will facilitate the sharing of information
and support regulatory measures that promote the
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adoption of consistent regulations across jurisdictions
to prevent criminals from arbitraging inconsistent
regulatory schemes. The DOJ is intent on repeating
recent successes with international coalitions that
traced bitcoin transactions leading to the recent
takedown of the largest child abuse material website in
the world and arrests of over 300 users.
What should operators of crypto-related businesses
do?

The Framework is a clear expression to the world that
the DOJ is focused on cryptocurrency-related crimes
and, through its various partnerships, it will
investigate and seek enforcement actions regardless
of where an individual or company is based.
Individuals and companies that engage in
cryptocurrency-related businesses or use AECs (e.g.,
Monero, Zcash and Dash), tumblers or mixers —
wherever they are located — must assess the extent
to which their activities involve US-based customers
or otherwise fall under the purview of US federal and
state-level laws and regulations. If a US nexus exists,
these individuals and companies need to consider
whether they are obliged to register or obtain a
license for their activities. Furthermore, the
implementation and maintenance of proper AML
programs may be necessary among other compliance
obligations. To the extent that individuals and
companies have not fulfilled their obligations, they
should act swiftly to rectify those deficiencies.
Ignorance of these obligations will not be an
acceptable defense.
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Venezuela: the Venezuelan tax administration
modifies the guidelines for filing the tax return
for the high-net-worth tax
In July 2019, the National Constituent Assembly
(ANC) approved the Constitutional Law that Creates the
High-Net-Worth Tax. 13 The law created a 0.25% tax on
the assets of individuals and legal entities
that the National Integrated Customs and Tax
Administration Service (SENIAT) has designated special
taxpayers and whose net worth has a value greater than
or equal to 150 million tax units. On 16 August 2019, the
ANC, through an official notice, ordered the reprinting of
the law mentioned in the Official Gazette due to a
"material error." 14 The fiscal year closes on 30 September
of each year and taxpayers must file the return between
1 October
and 31 October of each year, although according to the
Special Taxpayers Calendar for 2020, the deadline may be
as late as 18 November in some cases.
In 2019, the General Management of Information
Technology and Communications of the SENIAT
published guidelines for the tax return. In September
2020, the aforementioned management
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published updated guidelines. Among the most
relevant changes, the guidelines indicate that the tax
return form incorporated: (i) the item "Cash on hand"
within the section of current assets; (ii) the option
"other banks" (in cash at banks in foreign currency)
indicating that "the conversion of the amount,
expressed in bolivars, must be made at the official rate
of the day"; and (iii) the section "Registration of other
current assets." For further information, please consult
the guidelines here.
The guidelines clarified no practical aspects regarding
the limitations and restrictions taxpayers face due
to COVID-19 and they established no clarifications on the
methods for the valuation of assets (real estate
property, inventories, etc.) or the documentation to
support the declared values. Although those parameters
must be established by law, to date there is no statutory
rule regulating them. Therefore, determining the value
of the net worth continues
to be a great challenge for taxpayers.
Contact the authors with questions about the
guidelines.
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14

Background and related information on Baker McKenzie's The
Venezuelan National Constituent Assembly approved a new tax of
0.25% on high net worth, consulted on 8 October 2020.
Baker McKenzie's The National Constituent Assembly
substantially modified the Law that created the
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high net worth tax in Venezuela, unconstitutionally
establishing its retroactive application, consulted
on 8 October 2020.
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