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Plaintiffs Margarita Delgado, William Sheppard, Naihuai Xu, Geraldine Mahood, Kevin
Chowning, Lya Chowning, Paul Emmert, Carolyn Toth, Brian Rafacz, Jennifer Hendricks,
Cynthia Beniwal, Kimberly Kayes, Justin Wisnewski, Laurie Cheamitru, Dale Zimmer, Michael
Benhamu, Meghan Fox, Dan Wilkinson, Kent Collier, Barbara Lightcap, William Lightcap,
Theresa McCullough, Ben Elliott, Jason Abt, Melanie Borthwick, Nathan May, Cami Peloza,
and Terry Oliver, (“Plaintiffs”), by their undersigned attorneys, Wittels Law, P.C., The Roth Law
Firm, PLLC, Cowan, Liebowitz & Latman, P.C., and Chimicles & Tikellis LLP, sue in their
individual and representative capacity on behalf of a class of persons defined below, against
Defendant Ocwen Loan Servicing, LLC, (“Ocwen”), Defendant Cross Country Home Services,
Inc., (“Cross Country”), and Defendant Sandra Finn (“Finn”), and hereby allege the following
with knowledge as to their own acts, and upon information and belief as to all other acts:
PRELIMINARY STATEMENT
1.

Plaintiffs bring this class action to stop Defendants from continuing to profit from

billing Ocwen’s mortgage customers for home warranty and service plans they never wanted,
authorized, use, or are aware of buying. Plaintiffs also seek the return of more than $35 million
Defendants amassed through their unscrupulous conduct. Borrowing from the playbook of
similar “check solicitation” scams long declared fraudulent by courts and regulators alike,
Defendants Cross Country and Finn teamed up with Defendant Ocwen, the nation’s largest
subprime loan servicer, to implement a check solicitation scheme of their own. The ploy
consisted of Cross Country flooding the mails with millions of small dollar checks designed to
look like a refund or rebate related to consumers’ Ocwen-serviced mortgages. Unbeknownst to
the more than 55,000 homeowners victimized by the scheme, when consumers cashed the checks
Defendants deemed them to have enrolled in Cross Country’s plans. Ocwen then billed for the
plans by adding a small line item to its customers’ mortgage statements, which Class members

1
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unsuspectingly paid when they made their monthly mortgage payments. Ocwen then handed
these “premiums” to Cross Country, who in turn kicked back a percentage to Ocwen as
compensation for its role in the scheme. Despite the fact that as soon as this lawsuit was filed
Defendants immediately suspended further check solicitations, they nonetheless continue to
collect premiums from thousands who still haven’t discovered that they are Cross Country
“customers.” Ocwen even tried to stop billing for the plans, but changed its mind after Cross
Country demanded a $69 million termination fee. Apparently, one of the major reasons for
Ocwen’s decision to keep billing is the fact that it is being fully indemnified by Cross Country
for any judgment, attorney’s fees, and costs arising from this lawsuit. Thus, as a result of
Ocwen’s continuing pact with Cross Country, actual damages in this case have gone from less
than $14 million when the case was filed to now more than $35 million. Worse, in designing and
continuing to perpetrate their scheme, Defendants ignored—and are continuing to ignore—
numerous glaring red flags demonstrating that their checks are deceptive, including:
a. Widespread crackdowns on the practice: Check solicitation schemes have been
shut down in six separate multi-state enforcement actions. Check solicitations
were deemed fraudulent by the United States Court of Appeals for the Ninth
Circuit in a 2006 case brought by the Federal Trade Commission,1 were found
misleading by an Iowa trial court following a full trial in a 2010 case brought by
Iowa’s Attorney General,2 were repeatedly shut down by Attorney Generals
across the country,3 and were explicitly outlawed by the state of Minnesota.4
1

FTC v. Cyberspace.com LLC, 453 F.3d 1196 (9th Cir. 2006) (affirming District Court’s summary
judgment ruling against check marketer Cyberspace and its President).
2

Iowa ex rel. Miller v. Vertrue, Inc., Equity No. EQ 53486 (Iowa Dist. Ct. Polk County Mar. 18, 2010),
aff’d 834 N.W.2d 12 (Iowa 2013).
3

In a case initially filed by California’s Attorney General, marketing firm Trilegiant and Chase Bank
agreed in 2006 to pay 15 states $14.5 million for a check solicitation scheme that misled consumers.
News Release, Washington State Office of the Attorney General available at:
http://www.atg.wa.gov/news/news-releases/mckenna-announces-multi-state-settlement-chase-bank-andtrilegiant. YP.Com settled with 34 states in 2006 as a result of the check solicitations it sent to small
businesses and nonprofits. News Release, Kentucky Office of the Attorney General available at:
Footnote continued on next page.
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b. The New York Attorney General’s Investigation of Ocwen: Ocwen itself was
investigated by the New York Attorney General in 2010 for deceptive check
solicitations it sent out with marketing firm Trilegiant, which the Attorney
General described as follows: “Consumers frequently do not realize that by
cashing these checks, they are enrolling in a membership program with a monthly
fee because the solicitations often create the false impression that consumers are
being provided with the check as a rebate or reward for their past business.” 5 The
checks Ocwen used with Trilegiant are identical to the ones at issue in this case.
c. Other companies’ refusal to engage in check marketing: Defendants ramped
up their check marketing after 2010 despite knowing that no other companies
were willing to use checks following multiple Attorney General crackdowns.
Trying to alleviate concerns about checks being deceptive, Cross Country even
told several potential partners it would call customers who signed checks in order
to make sure they were “aware” of having been enrolled. Yet no calls were made
to any of the 55,000+ customers on whose behalf this class action is brought.
d. Abnormally low usage of the warranty and service plans by check enrollees:
Defendants also know that over 92% of consumers “enrolled” via the checks
never made an attempt to use Cross Country’s plans. Indeed, even among the
approximately 8% of customers who eventually used Cross Country’s plans, the
vast majority told Cross Country that they were unaware of having been enrolled.
As a Cross Country Senior Financial Analyst correctly surmised, “the check
customers don’t file as much because they don’t know about the product.”

http://migration.kentucky.gov/newsroom/aag/internetadvertiser.htm. In 2010, the New York Attorney
General secured a $10 million settlement with Affinion/Trilegiant for tricking consumers into signing up
for discount clubs via methods that included mailing “checks to customers that looked like rebates.”
News Release, New York State Office of the Attorney General, available at: https://ag.ny.gov/pressrelease/cuomo-obtains-10-million-settlements-companies-tricked-consumers-signing-discount. 47 states
and the District of Columbia announced a $30 million settlement in October 2013 with Affinion Group, a
marketer of discount and membership clubs that used two “troubling” practices, one of which was a
solicitation check. News Release, New Hampshire Attorney General available at:
http://doj.nh.gov/media-center/press-releases/2013/20131010-affinion-settlement.htm. The Oregon
Attorney General took court action against check marketers and advised “[c]onsumers, businesses and
non-profit groups wanting more information about check activation scams and other consumer protection
issues [to] call the Attorney General’s consumer hotline.” Oregon AG,
http://www.doj.state.or.us/releases/pages/2009/rel021309.aspx
4

MINN. STAT. § 325F.697 (2014).

5

News Release, New York State Office of the Attorney General, available at https://ag.ny.gov/pressrelease/new-york-state-attorney-general-andrew-m-cuomo-investigating-22-popular-online.

3
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e. Abnormally high enrollment rates and profits: Defendants knew that the
“response rate” (percentage of customers enrolled of those solicited) for checks
was consistently 500% higher than the response rate for Cross Country’s other
direct mail marketing methods. They also knew that check customers are more
than 300% more profitable than direct mail customers because they consistently
pay more in premiums and overwhelmingly never use any aspect of the plans.
Only deception can explain why the marketing method (check vs. ordinary direct
mail marketing) can have such a profound impact on customers’ use of the plans.
f. Abnormally high complaint rates: Defendants received tens of thousands of
complaints from customers who were angry about being tricked. Cross Country
knows that the customers who cashed Defendants’ checks are more than ten times
more likely to dispute having been enrolled than consumers who enrolled in a
plan via all of Cross Country’s other marketing methods combined. Customers
very clearly told Defendants why their scheme was deceptive: for example, in
September 2011, Cross Country received a searing consumer complaint through
the Michigan Attorney General’s office that describes Defendants’ check
solicitation as “an instrument designed to trick the recipient into purchasing a
fraudulent ‘home protection’ plan[,]” which uses Ocwen’s “name and logo to
make it look official.” Indeed, because there were so many complaints,
Defendants even developed customer service training materials bearing titles like
“Unaware.” Cross Country also embarked on a campaign to try and “save” check
customers who called Ocwen to cancel, but abandoned the strategy because check
enrollees were so mad about having been tricked by the checks that they wanted
nothing more to do with Cross Country.
g. Ongoing complaints and cancellations from check customers disputing
enrollment after August 2013 when this lawsuit was filed: Despite 3 ½ years
of additional complaints from thousands of Ocwen customers who unwittingly
cashed the checks, later discovered the fraud, and called Ocwen and Cross
Country to complain, Defendants have continued their fraud and still bill
customers who have never used the plans.
h. Defendants’ full refund policy implemented after the Court denied in large
part their Motions to Dismiss in September 2014 (ECF No. 42): In an
admission that their check scheme is deceptive, Defendants enacted a full refund
policy for any check customers who never used the plans. However, Defendants
have repeatedly refused to notify Class members of their right to a full refund and
oppose the Court authorizing notice to the Class members who endorsed
Defendants’ deceptive checks. Since this class action was filed, Defendants have
continued to collect more than $20 million from thousands of Ocwen customers
who signed the checks and never used any of the plans.

4
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OVERVIEW OF THE OCWEN AND CROSS COUNTRY DEFENDANTS’
UNLAWFUL CHECK SOLICITATION SCHEME AND RICO ENTERPRISE
2.

To deceive homeowners into enrolling in the home warranty and service plans,6

Cross Country and its President Sandra Finn hide themselves behind the Ocwen mantle and mail
Ocwen’s customers checks for $2.50 (or comparable low sums) that a reasonable consumer
thinks is a refund or rebate from their mortgage company. In all instances, the envelopes and
checks fail to contain words like “solicitation” or “marketing materials,” and fail to clearly and
conspicuously disclose that Cross Country, not Ocwen, is the source of the checks.
3.

The check solicitations uniformly fail to make clear that by cashing the check

customers will be enrolled in home warranty and service plan that substantially increase their
monthly mortgage payments.
4.

While Defendants Cross Country and its President Finn are the source of the

deceptive checks, Defendant Ocwen is a willing participant in the check solicitation scheme.
Ocwen lends its name, logo, existing business relationship, and customer lists to Cross Country
and President Finn, thus enabling them to present their checks as if coming from Ocwen. And
through their joint check solicitation scheme, Defendants lock Ocwen’s subprime mortgage
customers into home warranty and service plans costing upwards of $500 a year for services
customers never use because they don’t know they are buying them. Defendants Cross Country
and Finn also don’t provide customers with an agreement or contract to review before
“enrolling” them in a plan.
5.

The architects of the scheme are Cross Country and Ms. Finn, as well as upon

information and belief the two co-owners of Cross Country, former President Howard L. Wolk
6

While not at all apparent from Defendants’ check solicitations, upon information and belief Defendants’
home warranty and service plans purport to extend warranties on home appliances, and provide discounts
for contractors servicing systems such as air conditioning and plumbing.

5
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and Vice President Jeffrey C. Wolk, who oversee the Company’s business and who market Cross
Country’s home warranty and service plans to consumer-oriented financial companies such as
Ocwen that have large customer bases. Cross Country, a self-described “leading provider of
home warranties, home service plans and home maintenance plans,” approaches companies with
the promise of a new joint enterprise that can enhance the bottom line. Ocwen was a perfect
candidate, as it has more than 600,000 mortgage customers in its high-risk loan portfolio worth
more than $125 billion. Having found a willing partner, Defendants Cross Country and Finn
engineered a Trojan Horse stratagem to mail the solicitation checks to homeowners.
6.

The envelopes that show up in homeowners’ mailboxes prominently display only

Ocwen’s logo, making a reasonable consumer think that the $2.50 check is from their loan
servicer. The truth is, however, that Cross Country and its President Ms. Finn are the source of
the checks and warranty plans. Once the consumer cashes the check, Defendants again use
Ocwen and its existing customer relationships for cover. Without identifying Cross Country to
any of the newly enrolled customers, Ocwen bills Cross Country’s plan fees as additional lineitems on the homeowners’ mortgage bills.

This racketeering enterprise – comprised of

Defendants Cross Country, Sandra Finn, and their willing partner Ocwen – culminates with the
companies dividing up the money collected. (Hereafter the “Racketeering Enterprise”).
7.

To compound the wrongdoing, in some instances Ocwen often doesn’t even

charge the amount listed in the check solicitations. For example, in the Delgado Plaintiffs’ case,
the check solicitation represented that Plaintiffs would be charged $44.95 a month for a
“warranty” plan. But in violation of this representation, Ocwen billed Plaintiffs $48.72 a month,
nearly $4 more.
8.

Further, after consumers are enrolled, Defendant Ocwen’s loan notices and

escrow statements disguise the charges for Cross Country’s plans.

6
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Delgado Plaintiffs deposited the $2.50 check, Ocwen sent them a loan notice and escrow
statement that included a $48.72 monthly charge for “optional insurance.” Ocwen’s “transaction
detail” statement provides another misleading example. The statement that was sent to Plaintiff
Mahood states that Cross Country’s plan is “Opt. Ins.” Defendants know that the warranty plans
they are marketing are not insurance, but the Racketeering Enterprise sends out ersatz notices
anyway in order to conceal its unlawful acts and confuse consumers.
9.

Defendant Ocwen also fills its monthly mortgage billing statements with

confusing terminology about the new charges. Ocwen billed the Delgado Plaintiffs on their
monthly mortgage statements for something called “Other - Systems MD Gold,” thus further
ensuring that Ocwen’s customers don’t realize what they’re paying for. Similarly, Ocwen billed
Plaintiffs Xu and Mahood for a “Home Warranty” but did not bother to include any information
on its computer-generated bill that instructs its California customers that the purported “Home
Warranty” was provided by an outside company.
10.

Despite its fiduciary duty to act fairly and honestly with its customers, Defendant

Ocwen makes no disclosure to them about why it is collecting the charges or that it is sharing the
new “plan” fees with an outside company.

Instead, along with the other members of the

Racketeering Enterprise, Ocwen banks on the fact that most of its customers – comprised of
homeowners who may already be teetering on the edge of financial disaster from their subprime
loans – don’t realize what’s happening. The check solicitation scheme is misleading in multiple
ways, including by failing to make adequate disclosures about the reason for the checks or the
financial pitfall that lies ahead for consumers who endorse them.
11.

The Ocwen, Cross Country, and Finn Defendants’ scheme constitutes a classic

fraud that the Racketeer Influenced and Corrupt Organizations Act (“RICO”) is designed to
prevent. Defendants’ conduct also constitutes a consumer fraud in violation of the consumer

7
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protection statutes of seventeen states, and results in unjust enrichment to Defendants. Further,
as a mortgage servicer and escrowee, Ocwen violated its fiduciary duty to Plaintiffs and similarly
situated mortgage clients when it helped to disguise an offer for services as an escrow refund.
12.

The named Plaintiffs are typical of the hundreds of thousands of Ocwen

customers targeted by Defendants’ scheme. Like Ocwen’s other customers, Plaintiffs have been
misled into paying excessive home warranty and service “plan” charges. Plaintiffs seek to
represent Ocwen customers in New York, California, Alabama, Arizona, Colorado, Georgia,
Indiana, Maryland, Michigan, New Jersey, New Mexico, Ohio, Pennsylvania, Tennessee, Texas,
Virginia, and Washington and throughout the country who were enrolled in Cross Country’s
plans through Defendants’ check solicitation scheme.
13.

Only through this class action can Ocwen’s customers remedy Defendants’

wrongdoing. Because Defendants’ home warranty and service plan charges are relatively small
compared to the much higher cost a single customer would incur in trying to challenge
Defendants’ conduct, it makes no financial sense for an individual customer to bring legal action.
With this class action, Ocwen’s customers seek to level the playing field and make sure that
companies like Cross Country and Ocwen engage in fair and upright business practices.
Plaintiffs therefore seek court-ordered relief requiring that Defendants return to Plaintiffs and the
Class all misappropriated plan charges, compensate Plaintiffs and the Class for the damages
suffered, and enjoin Defendants from continuing their check solicitation practices.
JURISDICTION AND VENUE
14.

This Court has jurisdiction over the claims asserted in this action pursuant to the

Class Action Fairness Act of 2005, 28 U.S.C. §1332(d), because the aggregate claims of the
Class exceed the sum or value of $5,000,000, the Class has more than 100 members, and
diversity of citizenship exists between at least one member of the Class and Defendants.
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15.

This Court also has federal question jurisdiction over this matter under 28 U.S.C.

§1331 because the action arises under RICO, 18 U.S.C. §1961 et seq. In addition, this Court
may exercise supplemental jurisdiction over Plaintiffs’ state law claims under 28 U.S.C. §1367
because all of the claims arise from a common nucleus of operative facts and are such that
Plaintiffs ordinarily would expect to try them in one judicial proceeding.
16.

This Court has personal jurisdiction over Defendants under 18 U.S.C. §1965. The

Court also has personal jurisdiction over Defendants because they have sufficient contacts in this
jurisdiction, including the check solicitation scheme and Racketeering Enterprise described
herein as well as the mortgage servicing activities of Ocwen.
17.

Venue is proper in this District pursuant to 28 U.S.C. §1391(a)(1) & (2).

Substantial acts in furtherance of the alleged improper conduct occurred within this District. The
Delgado Plaintiffs reside within this District and were solicited and harmed by the Racketeering
Enterprise within this District.
PARTIES
18.

Plaintiffs Margarita Delgado and William Sheppard are married and reside

together in Brooklyn, New York. They are citizens of the state of New York. Their home
mortgage is serviced by Ocwen.
19.

Plaintiff Naihuai Xu is a citizen of California and lives in Lake Forest,

California. His home mortgage is serviced by Ocwen.
20.

Plaintiff Geraldine Mahood is a citizen of California and lives in Chico,

California. Her home mortgage is serviced by Ocwen.
21.

Plaintiffs Kevin and Lya Chowning are citizens of Alabama and live in

Florence, Alabama. Their home mortgage is serviced by Ocwen.
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22.

Plaintiff Paul Emmert is a citizen of Arizona and lives in Oro Valley, Arizona.

His home mortgage is serviced by Ocwen.
23.

Plaintiff Carolyn Toth is a citizen of Arizona and lives in Oro Valley, Arizona.

Her home mortgage is serviced by Ocwen.
24.

Plaintiff Brian Rafacz is a citizen of Arizona and lives in Tuscon, AZ. His home

mortgage is serviced by Ocwen.
25.

Plaintiff Jennifer Hendricks is a citizen of Colorado and lives in Boulder,

Colorado. Her home mortgage is serviced by Ocwen.
26.

Plaintiff Cynthia Beniwal is a citizen of Georgia and lives in Alpharetta,

Georgia. Her home mortgage is serviced by Ocwen.
27.

Plaintiff Kimberly Kayes is a citizen of Georgia and lives in Alpharetta, Georgia.

Her home mortgage is serviced by Ocwen.
28.

[PARAGRAPH INTENTIONALLY LEFT BLANK]

29.

Plaintiff Justin Wisnewski is a citizen of Indiana and lives in Noblesville,

Indiana. His home mortgage was previously serviced by Ocwen.
30.

Plaintiff Laurie Cheamitru is a citizen of Maryland and lives in Colombia,

Maryland. Her home mortgage is serviced by Ocwen.
31.

Plaintiff Dale Zimmer is a citizen of Michigan and lives in Grand Blanc,

Michigan. His home mortgage is serviced by Ocwen.
32.

Plaintiff Michael Benhamu is a citizen of New Jersey and lives in Teaneck, New

Jersey. His home mortgage is serviced by Ocwen.
33.

Plaintiff Meghan Fox is a citizen of New Jersey and lives in Oak Ridge, New

Jersey. Her home mortgage is serviced by Ocwen.
34.

Plaintiff Dan Wilkinson is a citizen of New Mexico and lives in Albuquerque,
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New Mexico. His home mortgage is serviced by Ocwen.
35.

Plaintiff Kent Collier is a citizen of Ohio and lives in Beachwood, Ohio. His

home mortgage is serviced by Ocwen.
36.

Plaintiffs William and Barbara Lightcap are citizens of Pennsylvania and live

in Greensburg, Pennsylvania. Their home mortgage is serviced by Ocwen.
37.

Plaintiff Theresa McCullough is a citizen of Pennsylvania and lives in

Greensburg, Pennsylvania. Her home mortgage is serviced by Ocwen.
38.

Plaintiff Ben Elliott is a citizen of Tennessee and lives in Chattanooga,

Tennessee. His home mortgage is serviced by Ocwen.
39.

Plaintiff Jason Abt is a citizen of Texas and lives in Highland Village, Texas.

His home mortgage is serviced by Ocwen.
40.

Plaintiff Melanie Borthwick is a citizen of Virginia and lives in Glen Allen,

Virginia. Her home mortgage is serviced by Ocwen.
41.

Plaintiff Nathan May is a citizen of Virginia and lives in Salem, Virginia. His

home mortgage is serviced by Ocwen.
42.

Plaintiff Cami Peloza is a citizen of Washington and lives in Seattle, Washington.

Her home mortgage is serviced by Ocwen.
43.

Plaintiff Terry Oliver is a citizen of Washington and lives in Vancouver,

Washington. His home mortgage is serviced by Ocwen.
44.

Defendant Ocwen Loan Servicing, LLC is a loan servicing company

headquartered in West Palm Beach, Florida. Defendant Ocwen specializes in servicing subprime
and non-performing residential loans in the United States, and advertises itself as “the industry
leader in servicing high-risk loans.” According to its website, “Ocwen currently services more
than $125 billion of customer-care intensive, high risk single-family residential loans, including
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securitized residential loan servicing (GSE, subprime, ALTA, and second liens), Special
Servicing and Interim Servicing.” To profitably service these loans, Ocwen claims that it “has
developed proprietary best-of-breed servicing and collection practices using scientific
management, psychology and Six Sigma methodology.”

Upon information and belief,

Defendant Ocwen services more than 600,000 residential home loans.
45.

Defendant Cross Country Home Services, Inc. is headquartered in Fort

Lauderdale, Florida, and markets itself as “a leading provider of home warranties, home service
plans and home maintenance plans to homeowners across the United States.”
46.

Defendant Sandra Finn has at all relevant times been the President of Defendant

Cross Country Home Services, Inc.
47.

Doing business through its “HomeSure” subsidiary and/or affiliate companies

described below (collectively “subsidiary”), upon information and belief, Cross Country
“enrolls” customers in its plans and programs.
48.

For example, Cross Country uses its subsidiary HomeSure of America, Inc. to

handle “enrollment” for Ocwen’s New York customers in Cross Country’s various warranty and
home service plans and programs. HomeSure of America is the company that “enrolled” the
Delgado Plaintiffs into a program called the “Systems MD Gold Home Warranty” plan.
49.

Similarly, doing business through another subsidiary HomeSure Protection of

California, Inc., Cross Country “enrolled” Plaintiff Xu into a program called the “Residential
MD Gold Home Service Plan.” The “Homesure” web of companies, which upon information
and belief Defendants Cross Country and Ms. Finn control and operate, spread out across the
country to do their parents’ bidding enrolling unsuspecting customers in the various differently
named but substantially similar warranty/home service plans.
50.

Upon information and belief, Cross Country and its President Ms. Finn allocate
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plan “enrollment” power to the various subsidiaries as follows: HomeSure Services, Inc. handles
“enrollment” for Ocwen’s customers throughout the United States, except in the following states
where enrollment is handled by the following Cross Country subsidiaries – in Alabama, Arizona,
Florida, Illinois, Iowa, Massachusetts, Nevada, New Hampshire, New Mexico, New York, North
Carolina, Oklahoma, South Carolina, Texas, Utah, Vermont, Washington, Wisconsin and
Wyoming by HomeSure of America, Inc.; in California by HomeSure Protection of California,
Inc.; and in Virginia and Oregon by HomeSure Protection of Virginia, Inc..
51.

Defendant Cross Country Home Services, Inc., and Defendant Sandra Finn

individually and in concert, control and direct the business, operations, and strategies of Cross
Country and its HomeSure subsidiary and affiliate companies.
52.

Defendant Cross Country Home Services, Inc.’s main “distribution channels”

for finding new customers are its “business partners in the mortgage, retail banking, insurance,
real estate and utilities industries.”
53.

Upon information and belief, Defendants Cross Country and Sandra Finn

sought out Ocwen as a business “partner” for the check solicitation scheme.
54.

Upon information and belief, Defendants “John Does 1-10” are currently

unknown participants, actors and/or co-conspirators in Defendants’ check solicitation scheme
and enterprise, who will be identified and added as Defendants if discovery warrants it.
FACTUAL ALLEGATIONS
I.

THE RACKETEERING ENTERPRISE – THE “WHO”

A.

The Loan Servicer: Ocwen

55.

Defendant Ocwen Loan Servicing is the largest servicer of subprime mortgage

loans in the country. It is also the nation’s largest non-bank mortgage servicer. Servicers like
Ocwen get paid by loan owners, typically banks or investors, to collect mortgage payments and
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handle escrow accounts, delinquencies, loan modifications, and foreclosures. Ocwen sends out
monthly invoices to mortgagors demanding payment for principal, interest, insurance and other
sums owed by the homeowner.
56.

Ocwen has grown substantially during the past few years, buying up tens of

billions of dollars of loan portfolios from other banks and institutions. At year-end 2010, Ocwen
serviced $74 billion of mortgages, at year-end 2011 it serviced $204 billion of assets, and at the
end of 2013 the company’s service portfolio stood at $465 billion. According to Compass Point
Research, Ocwen’s servicing portfolio has increased in size by more than six times since 2009.
57.

Loan servicing companies have increasingly replaced traditional lending sources,

such as banks and savings and loans, as the collection agents of mortgage loans. No longer do
homeowners take out a mortgage from these traditional sources and deal with just that one
company over the life of the loan. Rather the loans are typically combined with other loans and
sold as securities, i.e. securitized, and increasingly managed by third-party servicers like Ocwen,
which have no direct connection with homeowner-mortgagors.
B.

The Home Warranty Plan Actors: Cross Country and Sandra Finn

58.

Defendant Cross Country Home Services, Inc. is a Fort Lauderdale-based

corporation in the business of marketing and selling appliance warranty plans, homeowner
repair/referral plans, and related maintenance plans. Cross Country, which operates through a
maze of subsidiary and affiliate companies and “brands” such as HomeSure, which it controls,
describes itself as “one of the largest home warranty and home services companies in the United
States.”
59.

Defendant Cross Country boasts that its revenues have more than doubled in the

past five years. One reason for the growth is undoubtedly its enterprising business plan. The
company and President Finn have significantly expanded the pool of potential “customers” by
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teaming up with consumer finance companies like mortgage servicers and retail banks that have
large homeowner customer bases. Promising companies like Ocwen a surefire way to increase
the bottom line, Cross Country and President Finn use the other companies’ brands to market
their wares to the new partners’ existing customers. Cross Country Home Services (“CCHS”)
tells potential partners that its “add-on products . . . increase revenue,” and pledges that “CCHS
home service plans . . . create long-term impact to your bottom line.”
II.

HOW THE RACKETEERING ENTERPRISE WORKS –
THE “WHAT,” “WHERE,” “WHEN,” AND “WHY”

A.

The Home Warranty/Service/Maintenance Plans

60.

The scheme starts with Cross Country’s potpourri of similar home plans and

programs (hereafter the “plans”). Using confusing names for the plans that reveal little about
what they entail, Cross Country relies on the likes of Ocwen for the target list of customers to
solicit. Using a list provided by Ocwen, Cross Country and President Finn were able to send a
deceptive solicitation check to the Delgado Plaintiffs in late summer 2011 that purported to
enroll them into a plan Cross Country called “Systems MD Gold Home Warranty.” Likewise,
the Plaintiffs from the additional sixteen states were sent virtually identical solicitation checks
that resulted in their enrollment in unassumingly named Cross Country Plans such as
“Residential MD Gold Home Service Plan” and “Referral Assistant.”
61.

Regardless of the plan, the scheme is the same. It starts with a confusing and

misleading mailer arriving in the homeowner’s mailbox.7 Knowing that homeowners will think
that the mailer is from Ocwen, overlook the fine print in the solicitation, and not realize that by

7

After the Delgados realized that they’d been misled and canceled their plan a year later, the Delgado
Plaintiffs received additional check solicitations in the mail. Complete copies of the solicitations for
Cross Country’s “Referral Assistant 24” plan and “Systems MD Gold Home Service Plan” are attached to
this Complaint as an exhibit and incorporated herein by reference.
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depositing the check they are indebting themselves to Ocwen and its hidden partner Cross
Country, Defendants use the same check solicitation tactic for all of the Cross Country plans.
B.

Overview of the Check Solicitation Scheme and Enterprise

62.

The checks sent to Ocwen homeowners are mailed in envelopes addressed to the

homeowner directly. Ocwen is the only company that is named as the return addressee on the
envelope. The outside of the envelope prominently displays Ocwen’s logo and also announces
in big, bold letters “CHECK ENCLOSED.” The Ocwen return address on the “Ocwen”
envelope has the same zip code as the check inside, further exacerbating the deceptive nature of
the solicitation. The envelope fails to make the disclosures necessary for a reasonable consumer
to understand that it is not his/her mortgage company that is sending a rebate or refund check.
63.

Compounding the misleading nature of the envelope and check is an

accompanying upside-down solicitation pitch for a “plan” that highlights the purported savings
customers will enjoy.
64.

Defendants’ entire check solicitation scheme – from the envelope and the check,

to the solicitation pitch accompanying the check, and the billing – is likely to mislead a
consumer acting reasonably under the circumstances. Acting in concert and in support of the
common goal to “enroll” customers, Defendants’ Racketeering Enterprise is designed to sign up
as many of Ocwen’s customers as possible for plans they don’t understand and don’t really need.
The following summarizes the deceptive acts that constitute Defendants’ consumer fraud and
Racketeering Enterprise:
i.

the check envelopes are deceptive – they are sent with Ocwen’s name as the
sender on the envelope and fail to make the disclosures necessary for the
homeowner to understand that the check inside is not a refund or rebate
related to a customer’s mortgage payment;

16

Case 1:13-cv-04427-NGG-ST Document 293 Filed 04/14/17 Page 24 of 119 PageID #: 8238

ii.

the check envelopes and checks contain the same zip codes, creating the
misimpression that the sender and check drafter are one and the same;

iii.

the checks are likely to mislead reasonable consumers acting reasonably –
consumers who cash checks expect to be getting money, not obligating
themselves to pay someone else money;

iv.

the checks contain confusing language in small print that does not negate the
overall deceptive nature of the check solicitation;

v.

the checks contain misleading and conflicting language – the front states that
by endorsing the check the customer has “purchased” a warranty for $2.50,
while the reverse of the check contains contradictory language in small print;

vi.

the check is accompanied by an upside-down solicitation pitch that hypes the
savings of the plan in large bold letters while burying the consequences of
cashing the check in confusing language and small typeface;

vii.

Cross Country fails to provide customers with a plan “agreement” containing
all material terms before purporting to lock them into the annual plan;

viii.
ix.

[SUBPARAGRAPH INTENTIONALLY LEFT BLANK]
Ocwen’s billing invoices are unclear and omit a clear and adequate
description of what is being billed for;

x.

Ocwen has an undisclosed policy of not billing for the new plan until 1 or 2
mortgage payment cycles later – confusing customers with cryptic add-on
charges in their mortgage statements that make no reference to the customer
having been enrolled in a Cross Country plan, or the fact that one of the prime
beneficiaries of the higher monthly mortgage payments is a third-party called
Cross Country;
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xi.

Cross Country charges and Ocwen collects more than the amounts listed as
the cost of the plans; for example, the Delgado’s “Systems MD Gold Home
Warranty” plan should have cost $44.95 month, but Cross Country instead
charged $48.72 per month, almost an additional four dollars for Ocwen to
collect;

xii.

Ocwen fails to inform consumers that Ocwen and Cross Country are dividing
the fees as part of their Racketeering Enterprise;

xiii.

Ocwen, Cross Country and Sandra Finn misrepresent the benefits of the plans
– Defendants know that most Ocwen customers don’t understand that they’ve
even been enrolled in a plan; and

xiv.

the entire check solicitation scheme is designed to increase customers’
mortgage costs without the homeowner realizing it.

C.

How the Check Solicitation Arrives – The Misleading Check Envelope

65.

Defendants Ocwen, Cross Country and Finn entice Ocwen customers into one of

the plans by misleading customers as to the originator of the checks. On the outside of the
envelopes, “OCWEN” is written in large letters as the sender, together with the company’s large
logo, an oversized “O”. By using only the name OCWEN on the outside of the envelopes, Cross
Country and Sandra Finn take advantage of Ocwen’s existing customer relationship, conceal the
source of the checks, and create a misleading impression as to the reason for the check.
Nowhere on the outside of the envelope do words like “solicitation,” “marketing material,” or
“Systems MD Gold Home Service Plan” ever appear.
66.

The form envelope Defendant uses for its confusingly named “Referral Assistant

24” plan is a prime example. The mailer envelope containing the solicitation check for this plan
is reproduced on the following page:
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indication that CCHS is a separate business, an Ocwen customer reasonably assumes that CCHS
is simply another name for Ocwen, or a related entity. Further, while Sandra Finn’s “authorized
signature” is on the checks, the signature block fails to disclose that Sandra Finn is the president
of Cross Country and is not an “authorized” representative of Ocwen.

The checks, when

combined with the prominent display of Ocwen’s logo on the envelope, are likely to mislead
reasonable consumers into believing that they are receiving some kind of refund or rebate from
their mortgage company. Indeed, the named Plaintiffs were all deceived into thinking that the
check was for a small-dollar refund.
71.

While the checks are valid checks that consumers can easily cash, instead of

alerting check recipients to the terms of the checks using a conspicuous disclosure, Cross
Country and President Finn bury the most important terms in the fine print. On the right side of
the check, underneath the date, is the name Bank of America, and then below that in small font is
written: “By cashing or depositing this check, you are purchasing the annual Systems MD Gold
Home Warranty.” Or purchasing the “Referral Assistant 24,” the “Residential MD Gold Home
Service Plan,” or whichever of Cross Country’s other plans are activated by cashing the check.
With this one inconspicuous line, Cross Country and Sandra Finn obscure the most important
thing about the check – the consequences a homeowner faces after cashing it.

These

consequences are not printed in capital letters, underlined, set off by a box, written in a
prominent color, or in a bigger type size than the rest of the words on the check.
72.

Cross Country and Sandra Finn’s only reason to hide the most important

disclosure is to increase the likelihood that consumers will unwittingly cash the checks. Further,
the terms of the inconspicuous disclosure also are likely to mislead a reasonable consumer into
believing that not only is he or she getting $2.50; for even if the consumer read this part of the
check (which is highly unlikely), the consumer would have believed he or she was also getting a
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paid-up annual warranty or a paid-up annual membership plan. There is no caveat in the
language. Defendants omit any warning language, symbol or footnote on the check-front to alert
consumers that accepting the check will result in additional recurring monthly charges.
73.

The legal definition of a check is:

A written order instructing a bank to pay upon its presentation to the person
designated in it, or to the person possessing it, a certain sum of money from the
account of the person who draws it.
http://legal-dictionary.thefreedictionary.com/check.
74.

The average consumer, familiar with checks since first learning the rudiments of

banking, expects a check to come in a standard form bereft of fine print.

As dictionary

definitions concur, a check is “a written order, usually on a standard printed form, directing a
bank to pay money.” http://dictionary.reference.com/browse/check.
75.

By cashing or depositing the check, all that the ordinary and reasonable customer

understands is that he/she will be paid a certain sum. As the Merriam-Webster dictionary
succinctly puts it: a check is “a written order directing a bank to pay money as instructed.”
http://www.merriam-webster.com/dictionary/check. Black’s Law Dictionary is the same: “[a]
draft signed by the maker or drawer, drawn on a bank, payable on demand, and unlimited in
negotiability. (9th ed. 2009).
76.

The Back of the Checks: The only thing highlighted on the back of Defendants’

solicitation checks is the signature line in bold print, next to big bold-faced “X” which states as
follows:

X ____________________
Signature of payee required for processing.

77.

The legal definition of a “payee” is “[o]ne to whom money is paid or payable.”

BLACK’S LAW DICTIONARY (9th ed. 2009). Thus, any reasonable Ocwen customer expects that
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79.

The members of the Racketeering Enterprise well know that Plaintiffs and

Ocwen’s customers do not expect the back of checks sent from their mortgage company to be out
of the ordinary. Yet in furtherance of their consumer fraud and Racketeering Enterprise, Cross
Country and Sandra Finn fail to clearly and conspicuously disclose the material conditions
associated with depositing or cashing the solicitation check, namely, that the check will create a
new business relationship that enrolls consumers in plans and obligates them to pay recurring
monthly fees of up to $54.95. By mailing many hundreds of thousands, if not millions, of
solicitation checks in Ocwen’s name, the members of the Racketeering Enterprise hoped that
enough recipients would overlook the fine print hidden on the checks to make their venture
lucrative. They were right.
E.

The Solicitation Pitch

80.

Defendants Cross Country and Sandra Finn send the checks accompanied by

misleading solicitation pitches promoting the savings and benefits customers will supposedly
receive by cashing the checks. These pitches, virtually uniform in proclaiming that the checks’
purpose is to “pay you” and create “savings” for customers, all omit to clearly and conspicuously
disclose the hidden cost of accepting the checks, or the way to avoid the hidden costs.
81.

For example, the annual “Systems MD Gold Home Service Plan” solicitation

Defendants sent Plaintiff Sheppard has a separate fold-out box right above the check, all but
demanding in oversized bold typeface that Mr. Sheppard cash the check. The check and box are
reproduced on the following page:
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Sincerely,
Sandi Finn
President
Systems MD Gold
83.

The Referral Assistant 24 check Defendants Cross Country and Finn sent to the

Delgado Plaintiffs comes with a similar fold-out solicitation pitch in large font. Like all of the
solicitation pitches, this one emphasizes the need to cash the check quickly so consumers can
start “saving,” as follows:

Everyday Savings and Security for Valued Mortgage Customers.
Simply cash or deposit the attached check and we’ll pay you
to see for yourself the rewards and benefits of Referral Assistant 24.
84.

The solicitation pitch continues as follows in bold large type:

Do not send us a dime to try the Referral Assistant 24
benefits for yourself
Just cash or deposit your check to get $2.50 instantly and activate the
benefits of Referral Assistant 24
A $2.50 check…$40 cash back for gas…
Over $1,600 in instant discounts and money back…
Over $1,600 in savings – at your fingertips
Cash or deposit your check today so you can see how quickly Referral
Assistant 24 can pay for itself and save you time and money – over and over
again.
***
The attached check and all of Referral Assistant 24’s benefits are designed to
help make your life easier and save you money. So cash or deposit your check
by 6/30/13 so you can start saving money right away!

26

Case 1:13-cv-04427-NGG-ST Document 293 Filed 04/14/17 Page 34 of 119 PageID #: 8248

85.

Upon information and belief, all of the check solicitations are substantially

similar. The solicitation pitches are presented upside down, have confusing and barely legible
tiny footnotes which contain or refer to various disclaimers and limitations, and are designed to
be overlooked.
86.

Other footnotes in some solicitations refer to “terms, conditions and limitations”

of the plans, but these terms are not contained in the actual solicitation. Customers need to wait
for the arrival of a separate “service agreement” or “membership materials” before they can
review any such terms. Plaintiffs, however, never received any agreement or membership
materials, and upon information and belief, neither did many other customers whom Defendants
enroll in the plans. Cross Country’s policy of not providing the plans’ terms, conditions, and
limitations to prospective customers before enrolling Ocwen’s customers is also likely to mislead
reasonable consumers.
F.

[HEADING INTENTIONALLY LEFT BLANK]

87.

[PARAGRAPH INTENTIONALLY LEFT BLANK]

G.

The Racketeering Enterprise’s Billing Practice

88.

Integral to the Racketeering Enterprise is the billing component, which contains

erroneous and/or incomplete descriptions of the new plan charges. The billing on Ocwen’s
mortgage statements and in related notices is deceptive and omits the following material
information:
i.

customers are billed for more than the sum disclosed in the check
solicitation;

ii.

the billing fails to inform customers that Defendant Ocwen is partnering
with Cross Country to split the “plan” monies received;

iii.

Ocwen fails to disclose accurate information on the mortgage billing
statements and related escrow statements as to the nature of the new
charges; and
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iv.

Ocwen’s mortgage statements (with the new plan charges) arrive after
customers’ 30-day review window has closed, thus locking in customers
for the full year without their having been provided sufficient time to
review the new plan.

89.

Because the charges for the new plan are, as the solicitation pitch goes,

“conveniently collected with your Ocwen Loan Servicing mortgage payment,” the bills are less
likely to raise suspicion with customers that the charges are anything different from their regular
mortgage costs. Ocwen bills the charges for the new plan as just another line item on its
mortgage bills. There is no indication on its monthly mortgage statements that the charge is
actually for a product offered by its partner Cross Country.
90.

Ocwen also masks the new charge under vague names, variously calling it

“optional insurance” on a customer’s Escrow Statement and on an interest change notice. On the
Delgado Plaintiffs’ mortgage bill, for example, Ocwen abbreviated the full plan name and billed
the $48.72 as an “Optional” line item, describing it as a charge for “Systems MD Gold.” Ocwen
did not explain what “Systems MD Gold” is or where it came from.
91.

The other Plaintiffs’ statements were similarly misleading. For example, Ocwen

initially billed Plaintiff Benhamu with a line item of “Membership” and later changed the
reference to the charge to “Referral Assistant” and “Optional Products.” Further, Ocwen omitted
any information on its computer-generated mortgage statement instructing its customers that the
charges were attributable to Cross Country, an outside company, and were the result of the
customer having cashed a check. By failing to provide a clear and conspicuous description of
what it is billing for and not identifying the charge by its full name or product by its true
supplier, Ocwen is further able to keep the scheme shrouded in mystery.
92.

Ocwen’s billing practices are likely to mislead Ocwen’s customers about what

they are getting billed for, and by whom. If a bill suddenly showed up in an Ocwen customer’s
mailbox from Cross Country – an unknown and unfamiliar company – an Ocwen customer
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would be much more likely to suspect something was awry and question the charge. But coming
from Ocwen, a name already familiar in the consumer’s household, the customer is far less likely
to notice the new charge and/or question it.
93.

Ocwen’s billing practices also take advantage of the fact that many Ocwen

customers make their mortgage payments by automatic deduction from their bank accounts.
Thus, the members of the Racketeering Enterprise know that these customers have even less
incentive to suspect that a new charge has been added to their monthly mortgage bill.
94.

Ocwen’s billing practices are likely to mislead reasonable customers, who don’t

expect their mortgage statements to include fees for services or products that don’t relate to their
mortgages and that they didn’t explicitly buy.
H.

Defendants Know that Consumers Don’t Use the
Plans, and Complain in Droves About Being Cheated

95.

The members of the Racketeering Enterprise are well aware that once “enrolled”

via the check solicitation, Ocwen customers:
i.

don’t use the plans because customers are unaware they are enrolled, and

ii.

complain about having been tricked into the plans through the check
solicitation scheme.

96.

As set forth in the named Plaintiffs’ fact section that follows, Plaintiffs were

unaware that they were enrolled in a Cross Country plan – in some instances for more than two
years. Like Plaintiffs, other Ocwen customers have expressed similar outrage about the scheme,
including in the following posts on a thread from the website Pissed Consumer:
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97.

Upon information and belief, Defendants are on notice of many other similar

complaints from customers.
III.

HOW THE CHECK SOLICITATION SCHEME MISLED THE
NEW YORK DELGADO PLAINTIFFS

A.

Cross Country and Finn Send the Delgados a $2.50 Solicitation Check

98.

In or around August 2011, Cross Country and Sandra Finn sent the Delgado

Plaintiffs a solicitation check in the mail for $2.50.
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Sheppard’s name as the payee with his Brooklyn address and is dated August 22, 2011. Upon
information and belief, Cross Country and Sandra Finn sent similar checks to all Ocwen
customers for whom Ocwen acts as the loan servicer.
99.

Upon information and belief, the return name on the mailing envelope that

contained the check was from Ocwen. The front of the check bore only the name “CCHS” and
thus failed to adequately disclose that the check was not from Ocwen.
100.

Misled by the design of the check and envelope into thinking that the checks were

small-sum adjustments related to their Ocwen-serviced mortgage, Mr. Sheppard deposited the
check, unaware that by endorsing the back of the check, Defendants would enroll the Delgados
in a “Systems MD Gold Home Warranty” plan. Cross Country’s records show the deposit date
as November 23, 2011.
B.

Ocwen’s Misleading Billing of the Delgado Plaintiffs

101.

After the Delgado Plaintiffs deposited the check, the billing component of the

enterprise kicked in. First, Ocwen sent the Delgado Plaintiffs a “notice” on Ocwen letterhead in
or about December 20, 2011 listing new mortgage amounts that would be due as a result of an
interest rate change on their loan. The notice included a line item for “Optional Ins.” (Insurance)
of $48.72. A charge labeled “Optional Ins.” was not disclosed in the solicitation check, or upon
information and belief, in the solicitation pitch accompanying the check. (Before this lawsuit
was filed, Cross Country refused to provide the Delgado Plaintiffs with a copy of the solicitation
pitch for the “Systems MD Gold Home Warranty” despite multiple requests).
102.

Next, Ocwen began assessing $48.72 on the monthly mortgage bill statements

sent in 2012. The $48.72 amount was similarly not disclosed anywhere on the solicitation check,
or upon information and belief, in the solicitation pitch. The amount listed on the back of the
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solicitation check as the cost of the Systems MD Gold Home Warranty plan is $44.95, almost $4
less than the $48.72 amount Ocwen and Cross Country later charged the Delgado Plaintiffs.
103.

The monthly mortgage bills Ocwen sent to the Delgados in 2012 included the

“$48.72” as an “Optional” line item for “Systems MD Gold.” As with the December notice for
optional insurance, Ocwen’s monthly mortgage bills continued to conceal the true nature of the
charges. Further, the bills came from Ocwen with no mention of Cross Country.
104.

Ocwen’s September 18, 2012 annual escrow “Disclosure Statement” sent to the

Delgados continued Ocwen’s practice of non-disclosure. It stated that “your first monthly
mortgage payment for the coming escrow year, beginning with your payment due on 11/1/2012,
will be . . . for principal and interest and $48.72 will be for optional insurance and $[ ] will go
into your escrow account. We will deduct this amount per your Automatic Payment Withdrawal
form on file with us.” (Emphasis added). Ocwen, Cross Country, and Sandra Finn know that
their warranty plan documents state that the plans are not insurance.
105.

As with their billing of all New York Ocwen customers, upon information and

belief, Ocwen devised billing statements that charged a different sum than the amount listed in
the solicitation check and pitch. Ocwen also designed its bills to leave out a full and complete
description of the actual “service” being charged for, the reason for the charge, and to whom the
charge was actually owed.
106.

The Delgados continued to make their monthly loan payments (which included

the $48.72 fraudulent charge) from approximately January 2012 through October 2012. During
this period, they paid the $48.72 because they were misled as to the reason for the charge, were
under a mistake of fact, and because Ocwen warned them that missed or late payments could
result in late fees and/or damage to their credit standing.
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C.

Ocwen and Cross Country Give the Delgado Plaintiffs the Run-Around and
Refuse to Refund the Fees Collected For their “Plan”

107.

After Ocwen had automatically deducted approximately $500 from the Delgado

Plaintiffs’ bank account as part of their scheme, the Delgados began to suspect they were victims
of a fraud. In September 2012, Plaintiffs contacted Ocwen to try and ascertain what the $48.72
charge was for.
108.

After a frustrating run-around from their loan servicer who couldn’t, or wouldn’t,

provide them any information as to what the charge was for, they were finally steered to an 800
number. After calling, the Delgados learned that the 800 number belonged to Cross Country
Home Services, a company they had never heard of. After more customer “service” rebuffs, they
realized that they had been tricked into paying $48.72 per month for a so-called “warranty plan”
they never realized they were signed up for, knew nothing about, and had never used.
109.

Despite multiple requests, both Ocwen and Cross Country refused to refund the

approximately $500 in fees they wrongfully extracted from Plaintiffs. And only after repeated
requests did Cross Country provide a copy of the solicitation check that the Delgado Plaintiffs
had supposedly endorsed.

Cross Country nonetheless still refused to provide the Delgado

Plaintiffs with a copy of the solicitation pitch accompanying the check, or the so-called
“agreement” Cross Country claimed to have sent Plaintiffs – an “agreement” Plaintiffs never
received.
110.

The Delgado Plaintiffs even wrote to Defendant Sandra Finn, the President of

Cross Country Home Services, asking her to refund the charges and provide a copy of the
agreement. Ms. Finn never responded.
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Residential MD Gold Home Service Plan. Cross Country’s records show the deposit date as July
1, 2013.
B.

Ocwen’s Misleading Billing to Plaintiff Xu

115.

After Plaintiff Xu deposited the check, the billing component of the enterprise

took effect. Ocwen began assessing $54.95 on the monthly mortgage bill statement sent on
August 1, 2013. The mortgage bills Ocwen sent to Mr. Xu included the “$54.95” as a line item
for a “Home Warranty.” As with the Delgados, Ocwen’s monthly mortgage bills to Plaintiff Xu
concealed the true nature of the charges. The bills came from Ocwen with no mention of Cross
Country, and the plan charges were collected by Ocwen as part of Mr. Xu’s monthly mortgage
payment.
116.

Mr. Xu made his loan payments (which included the $54.95 fraudulent charge)

for two months before he noticed the charge on his mortgage statement. During this period, he
paid the $54.95 because he was misled as to the reason for the charge and was under a mistake of
fact.

Further, because Mr. Xu’s payments to Ocwen were made through an automatic

withdrawal system that is supposed to limit the withdrawal amount to only his mortgage
payment, Mr. Xu. had no reason to suspect that additional charges could be added to his
mortgage payment without his explicit permission to increase the automatic withdrawal amount.
Mr. Xu did not voluntarily pay the Racketeering Enterprise’s deceptive fees.
V.

HOW DEFENDANTS’ CHECK SOLICITATION SCHEME MISLED
CALIFORNIA PLAINTIFF MAHOOD

A.

Cross Country and Finn Send Plaintiff Mahood a Solicitation Check

117.

In or around August 2013, Cross Country and Sandra Finn sent Plaintiff Mahood

a small sum solicitation check. Upon information and belief, the envelope and check were
almost identical to those sent to the Delgado Plaintiffs and Plaintiff Xu.
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118.

Misled by the design of the check and envelope into thinking that the checks were

small-sum adjustments related to her Ocwen-serviced mortgage, Ms. Mahood deposited the
check, unaware that by endorsing the back of the check, Cross Country would enroll her in a
plan, which upon information and belief was the Residential MD Gold Home Service Plan.
B.

Ocwen’s Misleading Billing to Plaintiff Mahood

119.

After Ms. Mahood deposited Cross Country and Sandra Finn’s check, Ocwen

began assessing $54.95 on her monthly mortgage bills. The first mortgage bill Ocwen sent to
Ms. Mahood that included the Racketeering Enterprise’s fee was in or around August 2013.
Like Plaintiff Xu’s bill, Ms. Mahood’s bill included the “$54.95” charge as a line item for a
“Home Warranty.”
120.

Similar to the statements sent to the other named Plaintiffs, Ocwen’s monthly

mortgage statements sent to Ms. Mahood did not mention Cross Country or the truth about what
appeared to be an ordinary and lawful charge on her statement. As was the case with the other
named Plaintiffs, Ocwen collected the plan charges along with Ms. Mahood’s monthly mortgage
payment.
121.

Plaintiff Mahood made her loan payments (which included the $54.95 fraudulent

charge) for three months before she noticed the charge. During this period, she paid the $54.95
because she was misled as to the reason for the charge and was under a mistake of fact. She also
knew that she had been warned by Ocwen that missed or late payments could result in late fees
and/or damage to her credit standing.
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VI.

HOW DEFENDANTS’ CHECK SOLICITATION SCHEME MISLED THE
ALABAMA CHOWNING PLAINTIFFS

A.

Cross Country and Finn Send the Chowning Plaintiffs a Solicitation Check

122.

In or around June 2013, Cross Country and Sandra Finn sent Kevin and Lya

Chowning a small sum solicitation check. Upon information and belief, the envelope and check
were almost identical to those sent to the other named Plaintiffs.
123.

Misled by the design of the check and envelope into thinking that the checks were

small-sum adjustments related to their Ocwen-serviced mortgage, the Chownings deposited the
check, unaware that by endorsing the back of the check, Cross Country would enroll them in a
plan, which was Cross Country’s Residential MD Gold Home Service Plan.
B.
124.

Ocwen’s Misleading Billing to the Chowning Plaintiffs
After the Chownings deposited Cross Country and Sandra Finn’s check, Ocwen

began assessing $54.95 on their monthly mortgage bills. The first mortgage bill Ocwen sent to
the Chownings that included the Racketeering Enterprise’s fee was in or around August 2013.
Upon information and belief, the Chownings’s bill included the “$54.95” charge as a line item for
“Optional Products.”
125.

Similar to the statements sent to other named Plaintiffs, Ocwen’s monthly

mortgage statements did not mention Cross Country or the truth about what appeared to be an
ordinary and lawful charge on the Chownings’s mortgage statement. As was the case with the
other named Plaintiffs, Ocwen collected the plan charges along with the Chownings’s monthly
mortgage payment.
126.

The Chowning Plaintiffs made their loan payments (which included the $54.95

fraudulent charge) for nine months before they noticed the charge and complained to Ocwen and
Cross Country.
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VII.

HOW DEFENDANTS’ CHECK SOLICITATION SCHEME MISLED
ARIZONA PLAINTIFF EMMERT

A.

Cross Country and Finn Send Plaintiff Emmert a Solicitation Check

127.

In or around June 2013, Cross Country and Sandra Finn sent Plaintiff Paul Emmert

a small sum solicitation check. The envelope and check were almost identical to those sent to the
other named Plaintiffs.
128.

Misled by the design of the check and envelope into thinking that the checks were

small-sum adjustments related to his Ocwen-serviced mortgage, Mr. Emmert deposited the check,
unaware that by endorsing the back of the check, Cross Country would enroll him in a plan,
which upon information and belief was the Residential MD Gold Home Service Plan.
B.
129.

Ocwen’s Misleading Billing to Plaintiff Emmert
After Mr. Emmert deposited Cross Country and Sandra Finn’s check, Ocwen

began assessing $54.95 on his monthly mortgage bills. The first mortgage bill Ocwen sent to Mr.
Emmert that included the Racketeering Enterprise’s fee was in or around October 2013. Mr.
Emmert’s bill included the “$54.95” charge as a line item for “Optional Products.”
130.

Similar to the other named Plaintiffs, Ocwen’s monthly mortgage statements did

not mention Cross Country or the truth about what appeared to be an ordinary and lawful charge
on Mr. Emmert’s mortgage statement. As was the case with the other named Plaintiffs, Ocwen
collected the plan charges along with Mr. Emmert’s monthly mortgage payment.
131.

Plaintiff Emmert made his loan payments (which included the $54.95 fraudulent

charge) for thirteen months before he noticed the charge and complained to Ocwen and Cross
Country.
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VIII. HOW DEFENDANTS’ CHECK SOLICITATION SCHEME MISLED
ARIZONA PLAINTIFF TOTH
A.
132.

Cross Country and Finn Send Plaintiff Toth a Solicitation Check
In or around April 2013, Cross Country and Sandra Finn sent Plaintiff Carolyn

Toth a small sum solicitation check. Upon information and belief, the envelope and check were
almost identical to those sent to the other named Plaintiffs.
133.

Misled by the design of the check and envelope into thinking that the checks were

small-sum adjustments related to her Ocwen-serviced mortgage, Ms. Toth deposited the check,
unaware that by endorsing the back of the check, Cross Country would enroll her in a plan, which
was a plan called “Referral Assistant 24 Membership.”
B.
134.

Ocwen’s Misleading Billing to Plaintiff Toth
After Ms. Toth deposited Cross Country and Sandra Finn’s check, Ocwen began

assessing $14.95 on her monthly mortgage bills. The first mortgage bill Ocwen sent to Ms. Toth
that included the Racketeering Enterprise’s fee was in or around June 2013. Upon information
and belief, Ms. Toth’s bill included the “$14.95” charge as a line item for “Memberships.”
135.

Similar to the other named Plaintiffs, Ocwen’s monthly mortgage statements did

not mention Cross Country or the truth about what appeared to be an ordinary and lawful charge
on Ms. Toth’s mortgage statement. As was the case with the other named Plaintiffs, Ocwen
collected the plan charges along with Ms. Toth’s monthly mortgage payment.
136.

Plaintiff Toth made her loan payments (which included the $14.95 fraudulent

charge) for nearly a year before she noticed the charge and complained to Ocwen and Cross
Country.
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IX.

HOW DEFENDANTS’ CHECK SOLICITATION SCHEME MISLED
ARIZONA PLAINTIFF RAFACZ

A.

Cross Country and Finn Send Plaintiff Rafacz Solicitation Checks

137.

In or around April 2013, Cross Country and Sandra Finn sent Plaintiff Brian

Rafacz the first of two small sum solicitation checks.

Upon information and belief, the

envelopes and checks were almost identical to those sent to the other named Plaintiffs.
138.

Misled by the design of the check and envelope into thinking that the checks were

small-sum adjustments related to his Ocwen-serviced mortgage, Mr. Rafacz deposited
Defendants’ checks, unaware that by endorsing the back of the checks, Cross Country would
enroll him in some kind of monthly plan or program.
B.

Ocwen’s Misleading Billing to Plaintiff Rafacz

139.

After Mr. Rafacz deposited Cross Country and Sandra Finn’s checks, Ocwen

began assessing a $14.95 charge on his June 1, 2013 mortgage bill, and an additional $54.95 on
his July 1, 2013 mortgage bill. Upon information and belief, the latter bill showed a charge that
was line itemed as a “Home Warranty,” and another line itemed as “Referral Assistant.”
140.

Similar to the other named Plaintiffs, Ocwen’s monthly mortgage statements did

not mention Cross Country or the truth about what appeared to be ordinary and lawful charges on
Mr. Rafacz’s mortgage statement. As was the case with the other named Plaintiffs, Ocwen
collected the plan charges along with Mr. Rafacz’s monthly mortgage payment.
141.

Plaintiff Rafacz made his loan payments (which included both the $54.95 and

$14.95 fraudulent charges) for eleven months before he noticed the charges and complained to
Ocwen and Cross Country.
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X.

HOW DEFENDANTS’ CHECK SOLICITATION SCHEME MISLED
COLORADO PLAINTIFF HENDRICKS

A.

Cross Country and Finn Send Plaintiff Hendricks a Solicitation Check

142.

In or around June 2013, Cross Country and Sandra Finn sent Plaintiff Jennifer

Hendricks a $4.00 solicitation check. Upon information and belief, the envelope and check were
almost identical to those sent to the other named Plaintiffs.
143.

Misled by the design of the check and envelope into thinking that the checks were

small-sum adjustments related to her Ocwen-serviced mortgage, Ms. Hendricks deposited the
check, unaware that by endorsing the back of the check, Cross Country would enroll her in a
plan, which was Cross Country’s Residential MD Gold Home Service Plan. In fact, in Ms.
Hendricks’s checking account transaction register in her checkbook she noted that the check was
a “refund from Ocwen escrow.”
B.

Ocwen’s Misleading Billing to Plaintiff Hendricks

144.

After Ms. Hendricks deposited Cross Country and Sandra Finn’s check, Ocwen

began assessing $54.95 on her monthly mortgage bills beginning in or around July 2013. Each
month Ms. Hendricks would receive an email alerting her that her statement was ready. This
email, however, did not attach her statement. Nor did it mention that Ocwen was collecting
additional funds for Cross Country or that Ms. Hendricks was enrolled in one of Cross Country’s
plans.
145.

A short time after receiving the first email alert, Ms. Hendricks typically received

a second email reporting that her automatic deposit had been accepted. Like the initial email, the
second email was silent about Cross Country’s charges and similarly did not include a copy of
her mortgage statement.
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146.

Plaintiff Hendricks made her loan payments (which included the $54.95

fraudulent charge) for ten months before she noticed the charge and complained to Ocwen and
Cross Country.
XI.

HOW DEFENDANTS’ CHECK SOLICITATION SCHEME MISLED
GEORGIA PLAINTIFF BENIWAL

A.

Cross Country and Finn Send Plaintiff Beniwal a Solicitation Check

147.

In or around April 2013, Cross Country and Sandra Finn sent Plaintiff Cynthia

Beniwal a small sum solicitation check. Upon information and belief, the envelope and check
were almost identical to those sent to the other named Plaintiffs.
148.

Misled by the design of the check and envelope into thinking that the checks were

small-sum adjustments related to her Ocwen-serviced mortgage, Ms. Beniwal deposited the
check, unaware that by endorsing the back of the check, Cross Country would enroll her in a
plan, which in her case was Cross Country’s Referral Assistant 24 Membership.
B.

Ocwen’s Misleading Billing to Plaintiff Beniwal

149.

After Ms. Beniwal deposited Cross Country and Sandra Finn’s check, Ocwen

began assessing $14.95 on her monthly mortgage bills. The first mortgage bill Ocwen sent to
Ms. Beniwal that included the Racketeering Enterprise’s fee was in or around June 2013. Upon
information and belief, Ms. Beniwal’s bill included the “$14.95” charge as a line item for
“Optional Products.”
150.

Similar to the other named Plaintiffs, Ocwen’s monthly mortgage statements did

not mention Cross Country or the truth about what appeared to be an ordinary and lawful charge
on Ms. Beniwal’s mortgage statement. As was the case with the other named Plaintiffs, Ocwen
collected the plan charges along with Ms. Beniwal’s monthly mortgage payment.

43

Case 1:13-cv-04427-NGG-ST Document 293 Filed 04/14/17 Page 51 of 119 PageID #: 8265

151.

Plaintiff Beniwal made her loan payments (which included the $14.95 fraudulent

charge) for thirteen months before she noticed the charge and complained to Ocwen and Cross
Country.
XII.

HOW DEFENDANTS’ CHECK SOLICITATION SCHEME MISLED
GEORGIA PLAINTIFF KAYES

A.

Cross Country and Finn Send Plaintiff Kayes Solicitation Checks

152.

Upon information and belief, sometime in the summer of 2013, Cross Country

and Sandra Finn separately sent Plaintiff Kimberly Kayes two small sum solicitation checks.
Upon information and belief, the envelopes and checks were almost identical to those sent to the
other named Plaintiffs.
153.

Misled by the design of the checks and envelopes into thinking that the checks

were small-sum adjustments related to her Ocwen-serviced mortgage, Ms. Kayes deposited the
checks at separate times, unaware that by endorsing the back of the checks Cross Country would
enroll her in two plans, which upon information and belief were the Referral Assistant and one of
the Gold Home Service Plans.
B.

Ocwen’s Misleading Billing to Plaintiff Kayes

154.

After Ms. Kayes deposited Cross Country and Sandra Finn’s check, Ocwen began

assessing her first $14.95 a month and later a total of $69.90 on her monthly mortgage bills. The
first mortgage bill Ocwen sent to Ms. Kayes that included the Racketeering Enterprise’s fee was
in August 2013 the second in September 2013.
155.

Similar to the other named Plaintiffs, Ocwen’s monthly mortgage statements did

not mention Cross Country or the truth about what appeared to be an ordinary and lawful charge
on Ms. Kayes’s mortgage statement. As was the case with the other named Plaintiffs, Ocwen
collected the plan charges along with Ms. Kayes’s monthly mortgage payment.
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156.

Plaintiff Kayes made her loan payments (which included the $69.90 fraudulent

charges) for approximately five months before she noticed the charges and complained to Ocwen
and Cross Country.
XIII. [HEADING INTENTIONALLY LEFT BLANK]
157.

[PARAGRAPH INTENTIONALLY LEFT BLANK]

158.

[PARAGRAPH INTENTIONALLY LEFT BLANK]

159.

[PARAGRAPH INTENTIONALLY LEFT BLANK]

160.

[PARAGRAPH INTENTIONALLY LEFT BLANK]

161.

[PARAGRAPH INTENTIONALLY LEFT BLANK]

XIV. HOW DEFENDANTS’ CHECK SOLICITATION SCHEME MISLED
INDIANA PLAINTIFF JUSTIN WISNEWSKI
A.

Cross Country and Finn Send the Plaintiff Wisnewski a Solicitation Check

162.

In or around June 2013, Cross Country and Sandra Finn sent Justin Wisnewski a

small sum solicitation checks. Upon information and belief, the envelopes and checks were
almost identical to those sent to the other named Plaintiffs.
163.

Misled by the design of the check and envelope into thinking that the checks were

small-sum adjustments related to his Ocwen-serviced mortgage, Mr. Wisnewski deposited the
Defendants’ checks, unaware that by endorsing the back of the checks, Cross Country would
enroll him in a plan, which upon information and belief was the “Residential MD Gold Home
Service” plan.
B.

Ocwen’s Misleading Billing to Plaintiff Wisnewski

164.

After the Plaintiff Wisnewski deposited Cross Country and Sandra Finn’s checks,

Ocwen began assessing a $54.95 charge on his monthly mortgage bills.
165.

Similar to the other named Plaintiffs, Ocwen’s monthly mortgage statements did

not mention Cross Country or the truth about what appeared to be an ordinary and lawful charge
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on Mr. Wisnewski’s mortgage statement. As was the case with the other named Plaintiffs,
Ocwen collected the plan charges along with Mr. Wisnewski’s monthly mortgage payment.
166.

Plaintiff Wisnewski made his loan payments (which included both the $54.95

fraudulent charge) for approximately thirteen months before he noticed the charge and
complained to Ocwen and Cross Country.
XV.

HOW DEFENDANTS’ CHECK SOLICITATION SCHEME MISLED
MARYLAND PLAINTIFF CHEAMITRU

A.

Cross Country and Finn Send Plaintiff Cheamitru a Solicitation Check

167.

In or around June 2013, Cross Country and Sandra Finn sent Plaintiff Laurie

Cheamitru two small sum solicitation checks referencing two different properties that have
mortgages serviced by Ocwen. Upon information and belief, the envelopes and checks were
almost identical to those sent to the other named Plaintiffs.
168.

Misled by the design of the checks and envelopes into thinking that the checks

were small-sum adjustments related to her Ocwen-serviced mortgage, Ms. Cheamitru deposited
the checks, unaware that by endorsing the back of the check, Cross Country would enroll her in a
plan, which upon information and belief was the Residential MD Gold Home Service Plan for
both properties.
B.

Ocwen’s Misleading Billing to Plaintiff Cheamitru

169.

After Ms. Cheamitru deposited Cross Country and Sandra Finn’s checks, Ocwen

began assessing $54.95 on her monthly mortgage bills for each of the two addresses. The first
mortgage bills Ocwen sent to Ms. Cheamitru that included the Racketeering Enterprise’s fees
were in or around July 2013. Ms. Cheamitru’s mortgage statements for each property included
the “$54.95” charge as a line item for “Optional Products.”
170.

Similar to the other named Plaintiffs, Ocwen’s monthly mortgage statements did

not mention Cross Country or the truth about what appeared to be an ordinary and lawful charge
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on Ms. Cheamitru’s mortgage statements. As was the case with the other named Plaintiffs,
Ocwen collected the plan charges along with Ms. Cheamitru’s monthly mortgage payments.
171.

Plaintiff Cheamitru made her loan payments (which included the two $54.95

fraudulent charges) for over nine months before she noticed the charge and complained to
Ocwen and Cross Country.
XVI. HOW DEFENDANTS’ CHECK SOLICITATION SCHEME MISLED
MICHIGAN PLAINTIFF ZIMMER
A.

Cross Country and Finn Send Plaintiff Zimmer a Solicitation Check

172.

In or around July 2013, Cross Country and Sandra Finn sent Plaintiff Dale

Zimmer a small sum solicitation check. Upon information and belief, the envelope and check
were almost identical to those sent to the other named Plaintiffs.
173.

Misled by the design of the check and envelope into thinking that the checks were

small-sum adjustments related to his Ocwen-serviced mortgage, Mr. Zimmer deposited the
check, unaware that by endorsing the back of the check, Cross Country would enroll him in a
plan, which upon information and belief was the Residential MD Gold Home Service Plan.
B.

Ocwen’s Misleading Billing to Plaintiff Zimmer

174.

After Mr. Zimmer deposited Cross Country and Sandra Finn’s check, Ocwen

began assessing $54.95 on his monthly mortgage bills. The first mortgage bill Ocwen sent to
Mr. Zimmer that included the Racketeering Enterprise’s fee was in or around August 2013.
Upon information and belief, Mr. Zimmer’s bill included the “$54.95” charge as a line item for
“Additional Products.”
175.

Similar to the other named Plaintiffs, Ocwen’s monthly mortgage statements did

not mention Cross Country or the truth about what appeared to be an ordinary and lawful charge
on Mr. Zimmer’s mortgage statement. As was the case with the other named Plaintiffs, Ocwen
collected the plan charges along with Mr. Zimmer’s monthly mortgage payment.
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176.

Plaintiff Zimmer made his loan payments (which included the $54.95 fraudulent

charge) for eight months before he noticed the charge and complained to Ocwen and Cross
Country.
XVII. HOW DEFENDANTS’ CHECK SOLICITATION SCHEME MISLED
NEW JERSEY PLAINTIFF BENHAMU
A.

Cross Country and Finn Send Plaintiff Benhamu a Solicitation Check

177.

In or around June 2013, Cross Country and Sandra Finn sent Plaintiff Michael

Benhamu a small sum solicitation check. Upon information and belief, the envelope and check
were almost identical to those sent to the other named Plaintiffs.
178.

Misled by the design of the check and envelope into thinking that the checks were

small-sum adjustments related to his Ocwen-serviced mortgage, Mr. Benhamu deposited the
check, unaware that by endorsing the back of the check, Cross Country would enroll him in a
plan, which upon information and belief was Cross Country’s Referral Assistant 24 Membership.
B.

Ocwen’s Misleading Billing to Plaintiff Benhamu

179.

After Mr. Benhamu deposited Cross Country and Sandra Finn’s check, Ocwen

began assessing $14.95 on his monthly mortgage bills. The first mortgage bill Ocwen sent to
Mr. Benhamu that included the Racketeering Enterprise’s fee was in or around July 2013. Mr.
Benhamu’s bill included the “$14.95” charge as a line item for a “Memberships.” Later bills
attributed the charge to “Referral Assistant” and “Optional Products.”
180.

Similar to the other named Plaintiffs, Ocwen’s monthly mortgage statements did

not mention Cross Country or the truth about what appeared to be an ordinary and lawful charge
on Mr. Benhamu’s mortgage statement. As was the case with the other named Plaintiffs, Ocwen
collected the plan charges along with Mr. Benhamu’s monthly mortgage payment.
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181.

Plaintiff Benhamu made his loan payments (which included the $14.95 fraudulent

charge) for eight months before he noticed the charge and complained to Ocwen and Cross
Country.
XVIII. HOW DEFENDANTS’ CHECK SOLICITATION SCHEME MISLED
NEW JERSEY PLAINTIFF FOX
C.

Cross Country and Finn Send Plaintiff Fox a Solicitation Check

182.

In or around June 2013, Plaintiff Fox received a $4.00 check that appeared to be

from Ocwen. Upon information and belief, the envelope and check were almost identical to
those sent to the other named Plaintiffs.
183.

Misled by the design of the check and envelope into thinking that the checks were

small-sum adjustments related to her Ocwen-serviced mortgage, Ms. Fox deposited the check,
unaware that by endorsing the back of the check, Cross Country would enroll her in a plan,
which in this case was Cross Country’s “Residential Gold MD Gold Home Service Plan.”
D.

Ocwen’s Misleading Billing to Plaintiff Fox

184.

After Ms. Fox deposited Cross Country and Sandra Finn’s check, Ocwen began

assessing $58.80 on her monthly mortgage bills. The first mortgage bill Ocwen sent to Ms. Fox
that included the Racketeering Enterprise’s fee was in or around July 2013. Ms. Fox’s bill
included the “$58.80” charge as a line item for “Optional Products.”
185.

Similar to the other named Plaintiffs, Ocwen’s monthly mortgage statements did

not clearly and conspicuously describe the nature of the plan charges. As was the case with the
other named Plaintiffs, Ocwen collected the plan charges along with Ms. Fox’s monthly
mortgage payment.
186.

Plaintiff Fox made her loan payments (which included the fraudulent charge) for

approximately fourteen months before she noticed the charge and complained to Ocwen and
Cross Country.
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187.

Ms. Fox did not ever utilize any of the benefits purportedly offered by the

Residential MD Gold Home Service Plan and, indeed, did not even know that she had enrolled in
this program. Moreover, Ms. Fox already has homeowner’s insurance and, therefore, did not
wish to purchase an additional “home warranty.”
XIX. HOW DEFENDANTS’ CHECK SOLICITATION SCHEME MISLED
NEW MEXICO PLAINTIFF WILKINSON
A.

Cross Country and Finn Send Plaintiff Wilkinson a Solicitation Check

188.

In or around September 2012, Cross Country and Sandra Finn sent Plaintiff Dan

Wilkinson a small sum solicitation check. Upon information and belief, the envelope and check
were almost identical to those sent to the other named Plaintiffs.
189.

Misled by the design of the check and envelope into thinking that the checks were

small-sum adjustments related to his Ocwen-serviced mortgage, Mr. Wilkinson deposited the
check, unaware that by endorsing the back of the check, Cross Country would enroll him in a
plan, which was Cross Country’s “Systems MD Gold Home Warranty Plan.”
B.

Ocwen’s Misleading Billing to Plaintiff Wilkinson

190.

After Mr. Wilkinson deposited Cross Country and Sandra Finn’s check, Ocwen

began assessing $44.95 on his monthly mortgage bills. The first mortgage bill Ocwen sent to
Mr. Wilkinson that included the Racketeering Enterprise’s fee was in or around February 2013.
Mr. Wilkinson’s bill included the “$44.95” charge as a line item for “Optional Products.”
191.

Similar to the statements sent to the other named Plaintiffs, Ocwen’s monthly

mortgage statements sent to Mr. Wilkinson did not clearly and conspicuously describe the nature
of the plan charges. As was the case with the other named Plaintiffs, Ocwen collected the plan
charges along with Mr. Wilkinson’s monthly mortgage payment.
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192.

Plaintiff Wilkinson made his loan payments (which included the $44.95

fraudulent charge) for sixteen months before he noticed the charge and complained to Ocwen
and Cross Country.
XX.

HOW DEFENDANTS’ CHECK SOLICITATION SCHEME MISLED
OHIO PLAINTIFF COLLIER

A.

Cross Country and Finn Send Plaintiff Collier a Solicitation Check

193.

In or around August 2013, Cross Country and Sandra Finn sent Plaintiff Kent

Collier a small sum solicitation check. Upon information and belief, the envelope and check
were almost identical to those sent to the other named Plaintiffs.
194.

Misled by the design of the check and envelope into thinking that the checks were

small-sum adjustments related to his Ocwen-serviced mortgage, Mr. Collier deposited the check,
unaware that by endorsing the back of the check, Cross Country would enroll him in a plan,
which upon information and belief was the Residential MD Gold Home Service Plan.
B.

Ocwen’s Misleading Billing to Plaintiff Collier

195.

After Mr. Collier deposited Cross Country and Sandra Finn’s check, Ocwen

began assessing $54.95 on his monthly mortgage bills. The first mortgage bill Ocwen sent to
Mr. Collier that included the Racketeering Enterprise’s fee was in or around September 2013.
Mr. Collier’s bill included the “$54.95” charge as a line item for a “Home Warranty.”
196.

Similar to the other named Plaintiffs, Ocwen’s monthly mortgage statements did

not mention Cross Country or the truth about what appeared to be an ordinary and lawful charge
on Mr. Collier’s mortgage statement. As was the case with the other named Plaintiffs, Ocwen
collected the plan charges along with Mr. Collier’s monthly mortgage payment.
197.

Plaintiff Collier made his loan payments (which included the $54.95 fraudulent

charge) for ten months before he noticed the charge and complained to Ocwen and Cross
Country.
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XXI. HOW DEFENDANTS’ CHECK SOLICITATION SCHEME MISLED THE
PENNSYLVANIA LIGHTCAP PLAINTIFFS
A.

Cross Country and Finn Send the Lightcap Plaintiffs a Solicitation Check

198.

In or around June 2013, Cross Country and Sandra Finn sent Plaintiff Barbara and

William Lightcap a small sum solicitation check. Upon information and belief, the envelope and
check were almost identical to those sent to the other named Plaintiffs.
199.

Misled by the design of the check and envelope into thinking that the checks were

small-sum adjustments related to their Ocwen-serviced mortgage, the Lightcaps deposited the
check, unaware that by endorsing the back of the check, Cross Country would enroll them in a
plan, which upon information and belief was the Residential MD Gold Home Service Plan.
B.

Ocwen’s Misleading Billing to the Lightcap Plaintiffs

200.

After the Lightcaps deposited Cross Country and Sandra Finn’s check, Ocwen

began assessing $54.95 on their monthly mortgage bills. The first mortgage bill Ocwen sent to
the Lightcaps that included the Racketeering Enterprise’s fee was in or around July 2013. Upon
information and belief, the Lightcap Plaintiffs’ bill included the “$54.95” charge as a line item
for “Optional Products.”
201.

Similar to the other named Plaintiffs, Ocwen’s monthly mortgage statements did

not mention Cross Country or the truth about what appeared to be an ordinary and lawful charge
on the Lightcap Plaintiffs’ mortgage statement. As was the case with the other named Plaintiffs,
Ocwen collected the plan charges along with the Lightcap Plaintiffs’ monthly mortgage
payment.
202.

The Lightcap Plaintiffs made their loan payments (which included the $54.95

fraudulent charge) for eleven months before they noticed the charge and complained to Ocwen
and Cross Country.
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XXII. HOW DEFENDANTS’ CHECK SOLICITATION SCHEME MISLED
PENNSYLVANIA PLAINTIFF MCCULLOUGH
A.

Cross Country and Finn Send Plaintiff McCullough a Solicitation Check

203.

In or around November 2013, Cross Country and Sandra Finn sent Plaintiff

Theresa McCullough a small sum solicitation check. Upon information and belief, the envelope
and check were almost identical to those sent to the other named Plaintiffs.
204.

Misled by the design of the check and envelope into thinking that the checks were

small-sum adjustments related to her Ocwen-serviced mortgage, Ms. McCullough deposited the
check, unaware that by endorsing the back of the check, Cross Country would enroll her in a
plan, which upon information and belief was Cross Country’s Referral Assistant Plan.
B.

Ocwen’s Misleading Billing to Plaintiff McCullough

205.

After Ms. McCullough deposited Cross Country and Sandra Finn’s check, Ocwen

began assessing $14.95 on her monthly mortgage bills. The first mortgage bill Ocwen sent to
Ms. McCullough that included the Racketeering Enterprise’s fee was in or around December
2013. Upon information and belief, Ms. McCullough’s bill included the “$14.95” charge as a
line item for “Optional Products.”
206.

Similar to the other named Plaintiffs, Ocwen’s monthly mortgage statements did

not clearly and conspicuously describe the nature of the plan charges. As was the case with the
other named Plaintiffs, Ocwen collected the plan charges along with Ms. McCullough’s monthly
mortgage payment.
207.

Plaintiff McCullough made her loan payments (which included the $14.95

fraudulent charge) for seven months before she noticed the charge and complained to Ocwen and
Cross Country.
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XXIII. HOW DEFENDANTS’ CHECK SOLICITATION SCHEME MISLED
TENNESSEE PLAINTIFF ELLIOTT
A.

Cross Country and Finn Send Plaintiff Elliott Solicitation Checks

208.

In or around June 2013, Cross Country and Sandra Finn sent Plaintiff Ben Elliott

the first of two small sum solicitation checks. Upon information and belief, the envelopes and
checks were almost identical to those sent to the other named Plaintiffs.
209.

Misled by the design of the checks and envelopes into thinking that the checks

were small-sum adjustments related to his Ocwen-serviced mortgage, Mr. Elliott deposited
Defendants’ checks, unaware that by endorsing the back of the checks, Cross Country would
enroll him in some kind of monthly plan or program, which upon information and belief were
Cross Country’s “Referral Assistant” and some other kind of home warranty plan costing $54.95
a month.
B.

Ocwen’s Misleading Billing to Plaintiff Elliott

210.

After Mr. Elliott deposited Cross Country and Sandra Finn’s checks, Ocwen

began assessing on his July 1, 2013 mortgage bill, a $14.95 charge for “Memberships,” and an
additional $54.95 on his August 1, 2013 mortgage bill. The latter charge was line itemed as a
“Home Warranty.” Eventually, however, Ocwen lumped the two charges together and assessed
a single $69.90 fee for “Optional Products.”
211.

Similar to the other named Plaintiffs, Ocwen’s monthly mortgage statements did

not mention Cross Country or the truth about what appeared to be ordinary and lawful charges on
Mr. Elliott’s mortgage statement. As was the case with the other named Plaintiffs, Ocwen
collected the plan charges along with Mr. Elliott’s monthly mortgage payment.
212.

Plaintiff Elliott made his loan payments (which included both the $54.95 and

$14.95 fraudulent charges) for over six months before he noticed the charges and complained to
Ocwen and Cross Country.
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XXIV. HOW DEFENDANTS’ CHECK SOLICITATION SCHEME MISLED
TEXAS PLAINTIFF ABT
A.

Cross Country and Finn Send Plaintiff Abt a Solicitation Check

213.

In or around June 2013, Cross Country and Sandra Finn sent Plaintiff Jason Abt a

small sum solicitation check. Upon information and belief, the envelope and check were almost
identical to those sent to the other named Plaintiffs.
214.

Misled by the design of the check and envelope into thinking that the checks were

small-sum adjustments related to his Ocwen-serviced mortgage, Mr. Abt deposited the check,
unaware that by endorsing the back of the check, Cross Country would enroll him in a plan,
which upon information and belief was the Residential MD Gold Home Service Plan.
B.

Ocwen’s Misleading Billing to Plaintiff Abt

215.

After Mr. Abt deposited Cross Country and Sandra Finn’s check, Ocwen began

assessing $54.95 on his monthly mortgage bills. The first mortgage bill Ocwen sent to Mr. Abt
that included the Racketeering Enterprise’s fee was in or around July 2013. Mr. Abt’s bill
included the “$54.95” charge as a line item for “Optional Products.”
216.

Similar to the other named Plaintiffs, Ocwen’s monthly mortgage statements did

not mention Cross Country or the truth about what appeared to be an ordinary and lawful charge
on Mr. Abt’s mortgage statement. As was the case with the other named Plaintiffs, Ocwen
collected the plan charges along with Mr. Abt’s monthly mortgage payment.
217.

Plaintiff Abt made his loan payments (which included the $54.95 fraudulent

charge) for nine months before he noticed the charge and complained to Ocwen and Cross
Country.
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XXV. HOW DEFENDANTS’ CHECK SOLICITATION SCHEME MISLED
VIRGINIA PLAINTIFF BORTHWICK
A.

Cross Country and Finn Send Plaintiff Borthwick a Solicitation Check

218.

In or around June 2013, Cross Country and Sandra Finn sent Plaintiff Melanie

Borthwick a small sum solicitation check. Upon information and belief, the envelope and check
were almost identical to those sent to the other named Plaintiffs.
219.

Misled by the design of the check and envelope into thinking that the checks were

small-sum adjustments related to her Ocwen-serviced mortgage, Ms. Borthwick deposited the
check, unaware that by endorsing the back of the check, Cross Country would enroll her in a
plan, which was the Residential MD Gold Home Service Plan.
B.

Ocwen’s Misleading Billing to Plaintiff Borthwick

220.

After Ms. Borthwick deposited Cross Country and Sandra Finn’s check, Ocwen

began assessing $54.95 on her monthly mortgage bills. The first mortgage bill Ocwen sent to
Ms. Borthwick that included the Racketeering Enterprise’s fee was in or around September 2013.
Upon information and belief, Ms. Borthwick’s bill included the “$54.95” charge as a line item
for “Optional Products.”
221.

Similar to the other named Plaintiffs, Ocwen’s monthly mortgage statements did

not mention Cross Country or the truth about what appeared to be an ordinary and lawful charge
on Ms. Borthwick’s mortgage statement. As was the case with the other named Plaintiffs,
Ocwen collected the plan charges along with Ms. Borthwick’s monthly mortgage payment.
222.

Plaintiff Borthwick made her loan payments (which included the $54.95

fraudulent charge) for five months before she noticed the charge and complained to Ocwen and
Cross Country.
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XXVI. HOW DEFENDANTS’ CHECK SOLICITATION SCHEME MISLED
VIRGINIA PLAINTIFF MAY
A.

Cross Country and Finn Send Plaintiff May a Solicitation Check

223.

In or around September 2013, Cross Country and Sandra Finn sent Plaintiff

Nathan May a small sum solicitation check. Upon information and belief, the envelope and
check were almost identical to those sent to the other named Plaintiffs.
224.

Misled by the design of the check and envelope into thinking that the checks were

small-sum adjustments related to his Ocwen-serviced mortgage, Mr. May deposited the check,
unaware that by endorsing the back of the check, Cross Country would enroll him in a plan,
which upon information and belief was the Residential MD Gold Home Service Plan.
B.

Ocwen’s Misleading Billing to Plaintiff May

225.

After Mr. May deposited Cross Country and Sandra Finn’s check, Ocwen began

assessing $54.95 on his monthly mortgage bills. The first mortgage bill Ocwen sent to Mr. May
that included the Racketeering Enterprise’s fee was in October 2013. Mr. May’s bill included
the “$54.95” charge as a line item for “Optional Products.”
226.

Similar to the other named Plaintiffs, Ocwen’s monthly mortgage statements did

not mention Cross Country or the truth about what appeared to be an ordinary and lawful charge
on Mr. May’s mortgage statement. As was the case with the other named Plaintiffs, Ocwen
collected the plan charges along with Mr. May’s monthly mortgage payment.
227.

Plaintiff May made his loan payments (which included the $54.95 fraudulent

charge) for six months before he noticed the charge and complained to Ocwen and Cross
Country.
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XXVII. HOW DEFENDANTS’ CHECK SOLICITATION SCHEME MISLED
WASHINGTON PLAINTIFF PELOZA
A.

Cross Country and Finn Send Plaintiff Peloza Solicitation Checks

228.

In or around April 2013, Cross Country and Sandra Finn sent Plaintiff Cami

Peloza the first of two small sum solicitation checks. Upon information and belief, the envelopes
and checks were almost identical to those sent to the other named Plaintiffs.
229.

Misled by the design of the checks and envelopes into thinking that the checks

were small-sum adjustments related to her Ocwen-serviced mortgage, Ms. Peloza deposited
Defendants’ checks, unaware that by endorsing the back of the checks, Cross Country would
enroll her in some kind of monthly plan or program, which upon information and belief were
Cross Country’s “Referral Assistant” and some other kind of home warranty plan costing $54.95
a month.
B.

Ocwen’s Misleading Billing to Plaintiff Peloza

230.

After Ms. Peloza depositing Cross Country and Sandra Finn’s checks, Ocwen

began assessing on her July 1, 2013 mortgage bill, a $14.95 charge for “Memberships,” and an
additional $54.95 on her August 1, 2013 mortgage bill. The latter bill showed a charge that was
line itemed as a “Home Warranty,” and the line item for the “Membership” had changed to
“Referral Assistant.”
231.

Similar to the other named Plaintiffs, Ocwen’s monthly mortgage statements did

not mention Cross Country or the truth about what appeared to be ordinary and lawful charges on
Ms. Peloza’s mortgage statement. As was the case with the other named Plaintiffs, Ocwen
collected the plan charges along with Ms. Peloza’s monthly mortgage payment.
232.

Plaintiff Peloza made her loan payments (which included both the $54.95 and

$14.95 fraudulent charges) for over a year before she noticed the charges and complained to
Ocwen and Cross Country.
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XXVIII. HOW DEFENDANTS’ CHECK SOLICITATION SCHEME MISLED
WASHINGTON PLAINTIFF OLIVER
A.

Cross Country and Finn Send Plaintiff Oliver a Solicitation Check

233.

In or around June 2013, Cross Country and Sandra Finn sent Plaintiff Terry

Oliver a small sum solicitation check. Upon information and belief, the envelope and check
were almost identical to those sent to the other named Plaintiffs.
234.

Misled by the design of the check and envelope into thinking that the checks were

small-sum adjustments related to his Ocwen-serviced mortgage, Mr. Oliver deposited the check,
unaware that by endorsing the back of the check, Cross Country would enroll him in a plan,
which in this case was Cross Country’s Referral Assistant Plan.
A.

Ocwen’s Misleading Billing to Plaintiff Oliver

235.

After Mr. Oliver deposited Cross Country and Sandra Finn’s check, Ocwen began

assessing $14.95 on his monthly mortgage bills. The first mortgage bill Ocwen sent to Mr. Oliver
that included the Racketeering Enterprise’s fee was on July 1, 2013. Mr. Oliver’s bill included
the “$14.95” charge as a line item for “Memberships.”
236.

Similar to the other named Plaintiffs, Ocwen’s monthly mortgage statements did

not mention Cross Country or the truth about what appeared to be an ordinary and lawful charge
on Mr. Oliver’s mortgage statement. As was the case with the other named Plaintiffs, Ocwen
collected the plan charges along with Mr. Oliver’s monthly mortgage payment.
237.

Plaintiff Oliver made his loan payments (which included the $14.95 fraudulent

charge) for over eight months before he noticed the charge and complained to Ocwen and Cross
Country.
CLASS ACTION ALLEGATIONS
238.

As alleged throughout this Complaint, the Class’ claims all derive directly from a

single course of conduct by Defendants. Defendants have engaged in uniform and standardized
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conduct toward the Class – the Check Solicitation Scheme – and this case is about the
responsibility of Defendants, at law and in equity, for their knowledge and conduct in executing
their enterprise.

This conduct did not meaningfully differentiate among individual Class

members in its degree of care or candor, its actions or inactions, or in the content of its
statements or omissions. The objective facts on these subjects are the same for all Class
members.
I.
239.

THE NATIONWIDE CLASS
Plaintiffs sue on their own behalf and on behalf of a Class for damages and

injunctive relief under Rules 23(a), (b)(2), (b)(3), and (c)(4) of the Federal Rules of Civil
Procedure.
240.

The Nationwide Class, preliminarily defined, is as follows:
All Ocwen customers (including customers of companies Ocwen acts as a
successor to) enrolled in a Cross Country home warranty, service or
maintenance plan through a check solicitation at any time from [applicable
statute of limitations period] to the date of judgment, who paid a plan
premium and who never placed a claim under the plan.

II.
241.

THE STATE CLASSES
Under the same subsections of Rule 23 cited above, Plaintiffs allege statewide

class action claims on behalf of classes for 18 states, (the “State Classes”). Each of these State
Classes is initially defined as follows:
All Ocwen customers (including customers of companies Ocwen acts as a
successor to) in the State of [e.g., New York, California, etc.] enrolled in a
Cross Country home warranty, service or maintenance plan through a
check solicitation at any time from [applicable statute of limitations
period] to the date of judgment, who paid a plan premium and who never
placed a claim under the plan.
242.

Excluded from the Nationwide Class and the State Classes (hereafter collectively

the “Class” unless otherwise specified) are officers and directors of Defendants, members of the
immediate families of the officers and directors of Defendants, and their legal representatives,
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heirs, successors or assigns and any entity in which they have or have had a controlling interest.
Also excluded are all federal, state and local government entities; and any judge, justice or
judicial officer presiding over this action and the members of their immediate families and
judicial staff.
243.

Plaintiffs do not know the exact size of the Class, since such information is in the

exclusive control of Defendants. Plaintiffs believe, however, that based on the number of
customers whose mortgage loans Ocwen services, the Class encompass hundreds of thousands of
individuals whose identities can be readily ascertained from Defendants’ records. Accordingly,
the members of the Class are so numerous that joinder of all such persons is impracticable.
244.

The Class is ascertainable because its members can be readily identified using

data and information kept by Defendants in the usual course of business and within their control.
Plaintiffs anticipate providing appropriate notice to each Class member, in compliance with all
applicable federal rules.
245.

The Named Plaintiffs are adequate class representatives. Their claims are typical

of the claims of the Class and do not conflict with the interests of any other members of the
Class. Plaintiffs and the other members of the Class were subject to the same or similar check
solicitation conduct engineered by Defendants. Further, Plaintiffs and members of the Class
sustained substantially the same injuries and damages arising out of Defendants’ conduct.
246.

Plaintiffs will fairly and adequately protect the interests of all Class members.

Plaintiffs have retained competent and experienced class action attorneys to represent their
interests and those of the Class.
247.

Questions of law and fact are common to the Class and predominate over any

questions affecting only individual Class members, and a class action will generate common
answers to the questions below, which are apt to drive the resolution of this action:
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a.

Whether Defendants participated in and pursued the common Check
Solicitation Scheme;

b.

Whether Defendants’ scheme is likely to mislead Ocwen’s customers;

c.

Whether Defendants used the mails and/or wires through interstate
commerce in a Racketeering Enterprise to accomplish their Check
Solicitation Scheme;

d.

Whether Defendants’ conduct constitutes unfair, unlawful and/or
fraudulent practices prohibited by the laws of New York and
California;

e.

Whether Defendant Ocwen breached its fiduciary duty to Plaintiffs
and the Class;

f.

Whether Defendants were unjustly enriched as a result of their
conduct;

g.

Whether, and to what extent, Defendants are liable to Plaintiffs and
the Class for damages; and

h.

Whether, and to what extent, equitable relief should be imposed on
Defendants to prevent such conduct in the future.

248.

A class action is superior to all other available methods for resolving this

controversy because i) the prosecution of separate actions by Class members will create a risk of
adjudications with respect to individual Class members that will, as a practical matter, be
dispositive of the interests of the other Class members not parties to this action, or substantially
impair or impede their ability to protect their interests; ii) the prosecution of separate actions by
Class members will create a risk of inconsistent or varying adjudications with respect to
individual Class members, which will establish incompatible standards for Defendants’ conduct;
iii) Defendants have acted or refused to act on grounds generally applicable to all Class
members; and iv) questions of law and fact common to the Classes predominate over any
questions affecting only individual Class members.
249.

Further, the following issues are also appropriately resolved on a classwide basis

under Fed. R. Civ. P. 23(c)(4):
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a. Whether Defendants participated in and pursued the common Check
Solicitation Scheme;
b. Whether Defendants’ scheme is likely to mislead Ocwen’s customers;
c. Whether Defendants used the mails and/or wires through interstate
commerce in a Racketeering Enterprise to accomplish their Check
Solicitation Scheme;
d. Whether Defendants’ conduct constitutes unfair, unlawful and/or
fraudulent practices prohibited by the laws of New York and
California;
e. Whether Defendant Ocwen breached its fiduciary duty to Plaintiffs
and the Class;
f. Whether Defendants were unjustly enriched as a result of their
conduct;
250.

Accordingly, this action satisfies the requirements set forth under Fed. R. Civ. P.

23(a), 23(b), and 23(c)(4).
CLAIMS FOR RELIEF
COUNT I
RACKETEER INFLUENCED AND CORRUPT ORGANIZATIONS ACT (RICO)
(ON BEHALF OF THE NATIONWIDE CLASS AGAINST ALL DEFENDANTS)
251.

Plaintiffs re-allege and incorporate by reference each and every allegation

contained in the preceding paragraphs as if fully set forth herein.
252.

Plaintiffs bring this claim on their own behalf and on behalf of each member of

the Nationwide Class (the “Class”).
(i) The Enterprise
253.

Defendants Ocwen Loan Servicing, LLC, Cross Country Home Services, Inc.,

and Sandra Finn, are each persons within the meaning of the Racketeer Influenced and Corrupt
Organizations Act, Title 18 United States Code §1961(3).
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254.

At all relevant times, as described below, in violation of 18 U.SC. §1962(c),

Ocwen, Cross Country as well as its President Sandra Finn, conducted the affairs of an
association-in-fact enterprise, as that term is defined in 18 U.SC. §1961(4) (the “Ocwen
Enterprise” or “Enterprise”). The affairs of the Enterprise affected interstate commerce through
a pattern of racketeering activity.
255.

The Ocwen Enterprise is an ongoing, continuing group or unit of persons and

entities. For example, in or around August 2011, Defendants Cross Country and Sandra Finn
sent the Delgado Plaintiffs a deceptive solicitation check and solicitation pitch in the mail.
Ocwen then billed the Delgado Plaintiffs for Cross Country’s plan fees by using deceptive
mortgage statements that failed to clearly and adequately describe what is being billed for. On
the Delgado Plaintiffs’ mortgage bill, Ocwen abbreviated the full plan name and billed the
amount as an “Optional” line item, describing it as a charge for “Systems MD Gold.” Ocwen
failed to disclose that “Systems MD Gold” was provided by an outside company, that it is a
home service plan, and that the billing was triggered by a solicitation check. Ocwen’s mortgage
statements were designed so that customers who cashed or deposited the checks remained
unaware as to the consequences of having done so. Similarly, Ocwen masked the plan charges
under vague names on a customer’s Escrow Statement and interest change notice, calling it
optional insurance. After the Delgados canceled their plan in September 2012, the Delgado
Plaintiffs received additional check solicitations in the mail.
256.

As another example, in or around June 2013, Cross Country and Sandra Finn sent

Plaintiff Xu a $3.50 solicitation check. Almost identical to the check sent to the Delgados, the
check was dated June 3, 2013. Plaintiff Xu was enrolled in a Cross Country plan in July 2013
and was billed by Ocwen on his August, September, and October mortgage statements. Similar
to the mortgage statements sent to the Delgados, the mortgage statement Ocwen sent to Plaintiff
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Xu failed to clearly and adequately describe what was being billed for. By billing Plaintiff Xu
for a “Home Warranty” plan, the mortgage statements failed to disclose that this “warranty” was
provided by an outside company, that it is a home service plan, and that the billing was triggered
by a solicitation check. Ocwen’s mortgage statements are designed so that customers who
cashed or deposited the checks remained unaware as to the consequences of having done so.
257.

As yet another example, in around August 2013, Cross Country and Sandra Finn

sent Plaintiff Mahood a deceptive solicitation check and solicitation pitch in the mail. Ocwen
then billed Plaintiff Mahood for Cross Country’s plan fees by using deceptive mortgage
statements that failed to clearly and adequately describe what is being billed for. On Plaintiff
Mahood’s mortgage bill, Ocwen billed for a “Home Warranty” plan, but the mortgage bills failed
to disclose that this “warranty” was provided by an outside company, that it is a home service
plan, and that the billing was triggered by a solicitation check. Rather, Ocwen abbreviated the
full plan name and billed the amount as an “Optional” line item, describing it as a charge for
“Systems MD Gold.” Ocwen failed to disclose that “Systems MD Gold” was provided by an
outside company, that it is a home service plan, and that the billing was triggered by a
solicitation check. Ocwen’s mortgage statements were designed so that customers who cashed
or deposited the checks remained unaware as to the consequences of having done so. Similarly,
Ocwen masked the plan charges under vague names on the “transaction detail” statement it
provided to Plaintiff Mahood. That document, which is dated November 13, 2013, lists Cross
Country’s plan is “Opt. Ins.” The Enterprise continues to this day.
258.

Ocwen, Cross Country, and Sandra Finn associated together for the common

purpose of limiting costs and maximizing each member’s profits by engaging in the fraudulent
Check Solicitation Scheme. Specifically, the members of the Ocwen Enterprise mailed hundreds
of thousands, if not millions, of solicitation checks in Ocwen’s name, hoping that enough
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recipients would think the check was from Ocwen, overlook the fine print hidden on the checks,
and make the enterprise lucrative.
259.

While the members of the Ocwen Enterprise participate in and are part the

Enterprise, they also have an existence separate and distinct from the Enterprise. Ocwen is a
mortgage servicer and Cross Country and Sandra Finn are in the business of providing home
warranty and service plans. Only by acting in concert are the three Defendants able to effectuate
the Check Solicitation Scheme. Specifically, Ocwen lends its name, logo, existing business
relationship, and customer lists to Cross Country and Sandra Finn. Cross Country creates the
envelopes, check, accompanying solicitation pitches, and mails the solicitations. Sandra Finn
endorses the checks and solicitation pitches. Once a check is deposited, Ocwen bills for and
collects the plan charges on its monthly mortgage statements, which are designed so consumers
will not realize the true nature of the charges. Further, Ocwen creates and distributes Escrow
Statements and interest change notices that conceal the truth about the plan charges. Once
Ocwen receives the unlawful fees, the members of the Enterprise divide the monies according to
their agreed-upon formula.
260.

The Ocwen Enterprise has a systemic linkage because Cross Country and Ocwen

have contractual relationships, agreements, and financial ties, including the sharing of brand
identity, customer lists, and the plan fees collected by Ocwen – a fact touted by Cross Country
on its website where it solicits potential partners like Ocwen and states that its “add-on products”
“increase revenue” and create “long-term impact on your bottom line.” Further, once consumers
are “enrolled” in Cross Country’s plans, Ocwen coordinates the billing and remits payments to
Cross Country, which are acts that are coordinated by the parties pursuant to a prior arrangement.
261.

Ocwen, Cross Country, and Sandra Finn control and direct the affairs of the

Ocwen Enterprise and use the other members of the Enterprise as instrumentalities to carry out
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the fraudulent Check Solicitation Scheme. These practices include (i) formulating and devising
envelopes, checks, and solicitations that are deceptive due to material omissions, and are
misleading, unclear and ambiguous, (ii) mailing and using small print and misleading checks
and marketing pitches to enroll Ocwen customers in Cross Country’s warranty and home service
plans; (iii) charging customers enrolled in the plans more than the amounts Cross Country and
Sandra Finn represented were the actual amounts owed for the plans, and using deceptive billing
practices to lull customers into making payment on the plans, (iv) creating the net impression
that the checks deposited or cashed by consumers were refunds or rebates due to Ocwen’s
customers, and (v) increasing customers’ monthly mortgage payments without customers’
consent and awareness.
(ii) The Predicate Acts
262.

Defendants’ systematic scheme to enroll Ocwen customers in one of Cross

Country’s home warranty or service plans through the Check Solicitation Scheme, as described
in the paragraphs incorporated by reference from above, was facilitated by the use of the United
States Mail and wire.
263.

As set forth in detail below, Defendants’ scheme constitutes “racketeering

activity” within the meaning of 18 U.S.C §1961(1), as acts of mail and wire fraud under 18
U.S.C §§1341 and 1343. Defendants used mail and wire in violation of 18 U.S.C §§1341 and
1343 in furtherance of their scheme to defraud Ocwen’s loan customers by using the Check
Solicitation Scheme to obtain money from customers using false and/or fraudulent and
misleading pretenses.
264.

Through the mail and wire, the Ocwen Enterprise omitted material information

about the check solicitations and plans, and sent misleading envelopes, misleading checks,
deceptive marketing and solicitation pitches, false and misleading loan notices, escrow
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statements, transaction detail statements, and mortgage statements, and other documents
designed to lure customers into endorsing the solicitation checks and thereafter remain unaware
as to the consequences of having deposited or cashed the checks.
265.

Defendants Cross Country and Sandra Finn’s envelopes and checks concealed the

true nature of their purpose and used ambiguous language, formatting, and print size to
fraudulently induce Ocwen customers to cash or deposit the checks.
266.

Defendants Cross Country and Sandra Finn accompanied the checks with

similarly deceptive solicitation pitches that hyped the “savings and benefits” of the plans in large
fonts but omitted material information about the checks and plans. Cross Country and Sandra
Finn also downplayed the high costs and problems customers would face if they endorsed the
checks and failed to clearly and conspicuously disclose that by endorsing the checks customers
would be increasing their monthly mortgage payments. Cross Country and Sandra Finn also
misled customers concerning the plans’ cancellation policies. Cross Country and Sandra Finn
further failed to provide customers with so-called “service agreements” applicable to the plans,
and instead buried the “service agreements” in the middle of glossy brochures designed to look
like junk mail, which customers either overlooked or never received in the first place.
267.

Ocwen solidified the fraud by lending its name, logo, existing business

relationship, and customer lists to Cross Country and Sandra Finn. Ocwen also used misleading
and deceptive billing practices to confuse customers as to what they were being billed for, and
omitted a clear and conspicuous itemization of the nature of the billing.
268.

The statements and documents sent to Ocwen’s customers, including mortgage

statements, loan notices, escrow statements, and transaction detail statements, mislabeled and
concealed the actual fraudulent nature of the plan charges Ocwen was billing for and collecting.
Defendant Ocwen did not inform customers on the aforementioned
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billing its loan customers on behalf of another entity. Ocwen also sent the Delgado Plaintiffs
bills and invoices for higher amounts than the amounts actually “owed” for the plans, thus
further misleading customers as to their having been enrolled in a plan and owing money to
Ocwen.
269.

Defendants’ omissions and misrepresentations were material to Plaintiffs and the

members of the Class. Had Defendants made full, accurate and honest disclosures about the
check solicitations and the billing for the plans, Plaintiffs would have been aware of the deceit
involved in obtaining their signatures for the useless plans and would have challenged Ocwen’s
unlawful assessments and billing practices, or would not have paid the monthly charges tacked
on to their mortgage statements. Each of these omissions and/or misrepresentations constituted
an act of mail and/or wire fraud for purposes of 18 U.S.C §1341.
270.

Additionally, by using the internet, telephone and facsimile transmissions to

communicate false and misleading information about the Check Solicitation Scheme to
customers in order to pursue and achieve their fraudulent scheme, Defendants engaged in
repeated acts of wire fraud in violation of 18 U.S.C §1343.
271.

In pursuing their Check Solicitation Scheme, Defendants knowingly and

fraudulently concealed and/or omitted material information from Plaintiffs and members of the
Class.
272.

The predicate acts specified above constitute a “pattern of racketeering activity”

within the meaning of 18 U.S.C §§1961(5) and 1962(c). In particular, each deceptive solicitation
check, mortgage statement, transaction detail statement, loan notice, and escrow statement
provided to Plaintiffs and the Class was a racketeering activity separate from the Enterprise.
Further, Plaintiffs have been subjected to Ocwen, Cross Country, and Sandra Finn’s deception
for a period spanning more than two years.
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solicitation, was enrolled in a Cross Country plan, and was billed multiple times by Ocwen for
the plan fees.
273.

All of the predicate acts of racketeering activity described herein are part of the

nexus of the affairs and functions of the Ocwen Enterprise. The racketeering acts committed by
the Ocwen Enterprise employed a similar method (the check solicitation), were related (all Cross
Country Plans), had a similar purpose (to deceive consumers into enrolling in a plan), involved
similar participants (Ocwen, Cross Country, and Sandra Finn), and resulted in a similar impact
on Plaintiffs and members of the Class (the collection of unlawful fees). Because this case is
brought on behalf of a class of similarly situated Ocwen customers whom Cross Country and
Sandra Finn enrolled in one of the plans using the Check Solicitation Scheme and whom Ocwen
subsequently billed, Plaintiffs will provide further details once discovery is complete. While
Plaintiffs cannot plead the precise dates of all of Defendants’ uses of the mail and wire because
this information cannot be alleged without access to Defendants’ records, Plaintiffs have plead
all dates known to them.
274.

The pattern of racketeering activity is currently ongoing and open-ended, and

threatens to continue indefinitely unless this Court enjoins the racketeering activity. Defendants’
Check Solicitation Scheme is centered around Defendants’ mailing of similar checks and
solicitations to Ocwen’s customers and is an ongoing wrongful scheme that has been repeated
hundreds of thousands of time a year for many years. Plaintiffs are members of numerous
separate households on different sides of the country. They were deceived by check solicitations
mailed between August 2011 and August 2013.

There are hundreds, if not thousands, of

complaints on the internet about Defendants’ Check Solicitation Scheme.

Indeed, Ocwen

supplied Plaintiff Mahood with a deceptive transaction statement dated November 13, 2013 –
just two days before this First Amended Class Action Complaint was filed.
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275.

As a direct and proximate result of these violations of 18 U.S.C § 1962(c) and (d),

Plaintiffs and members of the Class have suffered substantial damages. Defendants are liable to
Plaintiffs and members of the Class for treble damages, together with all costs of this action, plus
reasonable attorneys’ fees and costs under 18 U.S.C §§ 1964(c).
COUNT II
RICO CONSPIRACY
(ON BEHALF OF THE NATIONWIDE CLASS AGAINST ALL DEFENDANTS)
276.

Plaintiffs re-allege and incorporate by reference each and every allegation

contained in the preceding paragraphs as if fully set forth herein.
277.

Plaintiffs bring this claim on their own behalf and on behalf of each member of

the Nationwide Class (the “Class”).
278.

As set forth in the paragraphs incorporated by reference from above, in violation

of 18 U.S.C. §1962(d) Defendants Ocwen Loan Servicing, LLC, Cross Country Home Services,
Inc., and Sandra Finn conspired to violate the provisions of 18 U.S.C. §1962(c).
279.

As set forth in the paragraphs incorporated by reference from above, Defendants

Ocwen Loan Servicing, LLC, Cross Country Home Services, Inc., and Sandra Finn, having
directed and controlled the affairs of the Ocwen Enterprise, were aware of the nature and scope
of the Enterprise’s unlawful scheme, and all agreed to participate in it.
280.

As a direct and proximate result of these violations of 18 U.S.C § 1962(c) and (d),

Plaintiffs and members of the Class have suffered substantial damages and been injured in their
business or property by the predicate acts which make up Defendants’ pattern of racketeering
activity that comprise the Check Solicitation Scheme.
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281.

Defendants are liable to Plaintiffs and members of the Class for treble damages,

together with all costs of this action, plus reasonable attorneys’ fees and costs under 18 U.S.C §§
1964(c) and (d).
COUNT III
UNJUST ENRICHMENT
(ON BEHALF OF THE NATIONWIDE CLASS UNDER NEW YORK LAW OR,
ALTERNATIVELY, THE LAWS OF EACH STATE OR ALTERNATIVELY, ON
BEHALF OF EACH OF THE INDIVIDUAL STATE CLASSES [EXCEPT CALIFORNIA
AND NEW JERSEY] AGAINST ALL DEFENDANTS)
282.

Plaintiffs re-allege and incorporate by reference each and every allegation

contained in the preceding paragraphs as if fully set forth herein.
283.

Plaintiffs bring this claim on their own behalf and on behalf of each member of

the Nationwide Class under New York Law or, alternatively, on behalf of each member of the
Nationwide Class under the laws of the states Defendants sent check solicitations to.
284.

Alternatively, Plaintiffs bring this claim on their own behalf and on behalf of each

member of the individual State Classes except residents of California and New Jersey (together
with the Nationwide Class, the “Class”), under the laws of all states where Plaintiffs reside that
permit an independent cause of action for unjust enrichment, namely New York, Alabama,
Arizona, Colorado, Georgia, Indiana, Maryland, Michigan, New Mexico, Ohio, Pennsylvania,
Tennessee, Texas, Virginia, and Washington. There is no material difference in the law of unjust
enrichment as applied to the claims and questions in this case.
285.

As a result of their deceptive, unlawful, and unfair conduct, Defendants have been

enriched at the expense of the Class through Ocwen’s collection of fees and kickbacks associated
with Cross Country’s home warranty and similar home service and maintenance plans.
Defendants have been enriched by increasing Ocwen customers’ monthly mortgage bills without
the consent of the mortgagors.
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286.

Ocwen billed the Delgado Plaintiffs $48.72 for a warranty plan the Delgado

Plaintiffs had no idea they were enrolled in. This sum was nearly $4 more per month than the
$44.95 cost that Cross Country and Sandra Finn represented was the actual monthly cost of the
plan. Upon information and belief, Ocwen has similarly billed hundreds of thousands of other
Ocwen customers for amounts higher than the actual cost of the plans.
287.

Ocwen remitted the funds it received from billing the Class to Cross Country and

received certain funds as a kickback from Cross Country. This secret kickback arrangement
between Ocwen and Cross Country benefited Ocwen, Cross Country, and Sandra Finn at the
direct expense of the Class.
288.

Members of the Class do not have a valid contractual relationship with Cross

Country and Sandra Finn because any contracts purportedly entered into by the Class were
procured through the deceptive Check Solicitation Scheme and are invalid under the laws of
New York and 16 other states where Plaintiffs reside.
289.

Further, Class members’ mortgage agreements do not govern the remedies sought

here because those mortgage agreements do not squarely set out the parties’ rights with respect
to the Check Solicitation Scheme.

Further, Class members’ mortgage agreements do not

authorize Ocwen to receive kickbacks from Cross Country and to charge borrowers for such
kickbacks.
290.

By Cross Country and Sandra Finn’s collecting improper fees and Ocwen’s

collecting kickbacks, all of which are the result of their Check Solicitation Scheme, Defendants
have benefited from receipt of these illicit charges, and under principles of equity and good
conscience, Defendants should not be permitted to keep this money.
291.

As a result of Defendants’ collection of charges and kickbacks stemming from

their Check Solicitation Scheme, it would be unjust and/or inequitable for Defendants to retain
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the benefits of the scheme without restitution to the Class of the monies received by Defendants
for the so-called “plans” into which Plaintiffs were “enrolled” by Cross Country and Sandra Finn
and billed by Ocwen. Accordingly, Defendants must account to the Class for their unjust
enrichment.
COUNT IV
BREACH OF FIDUCIARY DUTY
(ON BEHALF OF EACH OF THE INDIVIDUAL STATE CLASSES [EXCEPT NEW
YORK, COLORADO, MARYLAND, PENNSYLVANIA, TENNESSEE AND TEXAS]
AGAINST OCWEN)
292.

Plaintiffs re-allege and incorporate by reference each and every allegation

contained in the preceding paragraphs as if fully set forth herein.
293.

Plaintiffs bring this claim on their own behalf and on behalf of each member of

the individual State Classes except residents of New York, Colorado, Maryland, Pennsylvania,
Tennessee and Texas (the “Class”).
294.

This claim is brought under the laws of each state where Plaintiffs reside other

than New York, Colorado, Maryland, Pennsylvania, Tennessee and Texas. Those states are
Alabama, Arizona, California, Georgia, Indiana, Michigan, New Jersey, New Mexico, Ohio,
Virginia, and Washington.
295.

In addition to acting as a loan servicer, Ocwen serves as Plaintiffs’ escrow agent,

and owed Plaintiffs and the Class all the duties of a fiduciary when acting in its capacity as an
escrowee. A fiduciary relationship exists between the Class and Ocwen because Class members
reposed trust and confidence in Ocwen as their escrow agent to faithfully and properly manage
their escrow funds. Class members trusted that checks issued by Ocwen would be related to
escrow refunds, that small increases in their mortgage payments to Ocwen would be associated
with their escrow accounts, and that any such charges would be clearly and conspicuously
disclosed in their mortgage and/or escrow statements.
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296.

Further, a fiduciary relationship also exists because Ocwen in its capacity as a

loan servicer took on more services and received a greater economic benefit than a typical loan
servicer does. Specifically, a fiduciary relationship between Ocwen as a loan servicer and its
customers arose when Ocwen unilaterally provided its logo, customer lists, and confidential
customer information to a third party (Cross Country) solely for the purpose of generating profits
for itself and the third party. In its capacity as fiduciary of its customers’ accounts, Ocwen took
it upon itself to collect the charges for Cross Country’s plans using its proprietary monthly
mortgage billing, and accepted kickbacks from Cross Country in exchange for billing and
collecting the plan fees.
297.

Ocwen breached its fiduciary duty to the Class by, inter alia, (1) not acting in

their best interest when Ocwen facilitated, administered and profited from the Check Solicitation
Scheme, (2) not disclosing the Check Solicitation Scheme to the Class, (3) increasing its
customers’ monthly mortgage bills without its mortgagors’ consent, (4) receiving unlawful
kickbacks or fees under the secret kickback scheme orchestrated by Ocwen, Cross Country and
Sandra Finn. These breaches clearly provided Ocwen with a greater economic benefit than what
was contemplated under a typical escrow or servicing relationship.
298.

These actions were undertaken by Ocwen in bad faith for its own benefit and were

not intended to benefit the Class.
299.

As a direct result of Ocwen’s actions, and the subversion of its customers’

interests to Ocwen’s own interests in reaping unlawful fees and kickbacks, members of the Class
have suffered and will continue to suffer injury in the form of unnecessary and excessive
charges.
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300.

The Class is entitled to damages for Ocwen’s breach of its fiduciary obligations.

In addition, members of the Class are entitled to punitive damages because Ocwen acted in bad
faith in deliberate or reckless disregard of its fiduciary obligations.
COUNT V
NEW YORK GENERAL BUSINESS LAW § 349
(ON BEHALF OF THE NEW YORK CLASS AGAINST ALL DEFENDANTS)
301.

Plaintiffs Margarita Delgado and William Sheppard re-allege and incorporate by

reference each and every allegation contained in the preceding paragraphs as if fully set forth
herein.
302.

The Delgado Plaintiffs bring this claim on their own behalf and on behalf of each

Class member who is a New York resident (the “New York Class”).
303.

New York’s consumer fraud statute prohibits “[d]eceptive acts or practices in the

conduct of any business, trade or commerce or in the furnishing of any service in this state.”
N.Y. GEN. BUS. LAW §349.
304.

Defendants’ Check Solicitation Scheme is consumer-oriented in that it is directed

at mortgagors whose mortgages are serviced by Ocwen, members of the consuming public.
305.

By engineering and implementing the check solicitation scheme on the Delgado

Plaintiffs and the other members of the New York Class, Ocwen, Cross Country and Sandra Finn
engaged in, and continue to engage in, deceptive acts and practices in violation of N.Y. GEN.
BUS. LAW §349.
306.

Defendants have violated N.Y. GEN. BUS. LAW §349 statute by, inter alia:

i)

Engaging in a Check Solicitation Scheme that is likely to mislead a
reasonable Ocwen consumer acting reasonably under the circumstances;

ii)

Using a Check Solicitation Scheme that increases customers’ mortgage
costs without customers’ awareness or consent;
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iii)

Omitting material information through use of small print and misleading
checks and solicitation pitches to enroll Ocwen customers in the Systems
MD Gold Warranty plan and other warranty and home service plans;

iv)

Failing to provide customers with a plan “agreement” containing all material
terms before locking them in to the annual plan;

v)

Charging customers enrolled in the plans more than the amounts specified
on the solicitation checks and in the pitches, and using deceptive billing
practices; and

vi)

Creating the net impression that the checks deposited or cashed by
consumers were refunds or rebates due Ocwen’s customers.

307.

The aforementioned acts are unfair, unconscionable and deceptive and are

contrary to the public policy of New York which aims to protect consumers.
308.

As a direct and proximate result of Defendants’ unlawful and deceptive Check

Solicitation Scheme, the Delgado Plaintiffs and the New York Class have suffered injury and
monetary damages in an amount to be determined at the trial of this action and upon information
and belief, believed to exceed $100 million.
309.

The Delgado Plaintiffs and the other members of the New York Class further seek

equitable relief against Defendants. Pursuant to N.Y. GEN. BUS. LAW §349, this Court has the
power to award such relief, including but not limited to, an order declaring Defendants’ practices
to be unlawful, an order enjoining Defendants from engaging in any further unlawful conduct,
and an order directing Defendants to refund to the Delgado Plaintiffs and the New York Class all
monthly fees wrongfully assessed and/or collected on its Systems MD Gold Home Warranty and
other warranty and home service plans.
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COUNT VI
CALIFORNIA UNFAIR COMPETITION LAW
(ON BEHALF OF THE CALIFORNIA CLASS AGAINST ALL DEFENDANTS)
310.

Plaintiffs Xu and Mahood re-allege and incorporate by reference each and every

allegation contained in the preceding paragraphs as if fully set forth herein.
311.

Plaintiffs Xu and Mahood bring this claim on their own behalf and on behalf of

each Class member who is a California resident (the “California Class”).
312.

CAL. BUS. & PROF CODE § 17200, et seq. (the “UCL”) prohibits acts of “unfair

competition,” including any unlawful and unfair business acts or practices.
313.

Under the “unlawful” prong of the UCL, a violation of another law is treated as

unfair competition and is independently actionable.
314.

Defendants committed unlawful practices because they violated Section 5 of the

Federal Trade Commission Act, 15 U.S.C. § 45(a), which declares unlawful unfair and deceptive
acts or practices in or affecting commerce. Defendants conduct as alleged in this Complaint is
both unfair and deceptive.
315.

Plaintiffs Xu and Mahood and the California Class reserve the right to allege

other violations of law which constitute other unlawful business acts or practices as Defendants’
conduct is ongoing and continues to this date.
316.

Under the “unfair” prong of the UCL, a business practice is unfair if that practice

offends an established public policy or when the practice is immoral, unethical, oppressive,
unscrupulous or substantially injurious to consumers.
317.

Defendants committed unfair acts and practices by, inter alia:

i)

Engaging in a Check Solicitation Scheme that is likely to mislead a
reasonable Ocwen consumer acting reasonably under the circumstances;

ii)

Using a Check Solicitation Scheme that increases customers’ mortgage
costs without customers’ awareness or consent;
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iii)

Omitting material information through use of small print and misleading
checks and solicitation pitches to enroll Ocwen customers in the
Residential MD Gold Home Services Plan and other warranty and home
service plans;

iv)

Failing to provide customers with a plan “agreement” containing all material
terms before locking them in to the annual plan;

v)

Charging customers enrolled in the plans more than the amounts specified
on the solicitation checks and in the pitches, and using deceptive billing
practices; and

vi)

Creating the net impression that the checks deposited or cashed by
consumers were refunds or rebates due Ocwen’s customers.

318.

Defendants’ acts and practices are unfair because the gravity of the consequences

of Defendants’ conduct as described above outweighs any justification, motive or reason,
particularly considering the available legal alternatives which exist for Defendants to increase
their revenues. Defendants’ acts and practices are also immoral, unethical, unscrupulous, and
offend established public policy and are substantially injurious to Plaintiffs Xu and Mahood and
the other members of the California Class and could not have been reasonably avoided by
Plaintiffs Xu and Mahood and the California Class.
319.

As a result of Defendants’ unlawful and unfair business practices, Plaintiffs Xu

and Mahood and the California Class have suffered an injury in fact and have lost money in an
amount to be determined at the trial of this action.
320.

Plaintiffs Xu and Mahood and the other members of the California Class are

entitled to an order pursuant to CAL. BUS. & PROF CODE §17203, enjoining Defendants’
unlawful and unfair conduct, and such other orders and judgments necessary to disgorge
Defendants’ ill-gotten gains and to restore to Plaintiffs Xu and Mahood and the California Class
any amounts assessed and/or paid as a result of Defendants’ wrongful conduct.
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COUNT VII
ALABAMA DECEPTIVE TRADE PRACTICES ACT
(ON BEHALF OF THE ALABAMA CLASS AGAINST ALL DEFENDANTS)
321.

Plaintiffs Kevin and Lya Chowning re-allege and incorporate by reference each

and every allegation contained in the preceding paragraphs as if fully set forth herein.
322.

The Chowning Plaintiffs bring this claim on their own behalf and on behalf of

each Class member who is an Alabama resident (the “Alabama Class”).
323.

Defendants are “persons” within the meaning of ALA. CODE §8-19-3(5).

324.

Defendants were engaged in “trade or commerce” within the meaning of ALA.

CODE §8-19-3(8).
325.

The Alabama Deceptive Trade Practices Act (the “Alabama DTPA”) declares

several specific actions to be unlawful, including: “(5) Representing that goods or services have
sponsorship, approval, characteristics, ingredients, uses, benefits, or qualities that they do not
have,” “(7) Representing that goods or services are of a particular standard, quality, or grade, or
that goods are of a particular style or model, if they are of another,” and “(27) Engaging in any
other unconscionable, false, misleading, or deceptive act or practice in the conduct of trade or
commerce.” ALA. CODE § 8-19-5.
326.

Defendants violated the Alabama DTPA by, inter alia:

i)

Engaging in a Check Solicitation Scheme that is likely to mislead a
reasonable Ocwen consumer acting reasonably under the circumstances;

ii)

Using a Check Solicitation Scheme that increases customers’ mortgage
costs without customers’ awareness or consent;

iii)

Omitting material information through use of small print and misleading
checks and solicitation pitches to enroll Ocwen customers in the
Residential MD Gold Home Services Plan and other warranty and home
service plans;

iv)

Failing to provide customers with a plan “agreement” containing all
material terms before locking them in to the annual plan;
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v)

Charging customers enrolled in the plans more than the amounts specified
on the solicitation checks and in the pitches, and using deceptive billing
practices; and

vi)

Creating the net impression that the checks deposited or cashed by
consumers were refunds or rebates due Ocwen’s customers.

327.

Defendants knew or should have known that their conduct violated the Alabama

328.

As a direct and proximate result of Defendants’ unlawful and deceptive Check

DTPA.

Solicitation Scheme, the Chownings and the Alabama Class have suffered injury and monetary
damages.
329.

Pursuant to ALA. CODE § 8-19-10, the Alabama Class seeks monetary relief

against Defendants measured as the greater of (a) actual damages in an amount to be determined
at trial and (b) statutory damages in the amount of $100 for each Alabama Class Member.
330.

The Alabama Class also seeks an order enjoining Defendants’ unfair, unlawful,

and/or deceptive practices, attorneys’ fees, and any other just and proper relief available under
the ALA. CODE §8-19-1, et. seq.
331.

On October 30, 2014, the Chowning Plaintiffs sent Defendants a letter complying

with ALA. CODE § 8-19-10(e). Defendants did not respond to the Chowning Plaintiffs’ letter and
have thus failed to remedy their unlawful conduct towards the Alabama Class within the
requisite time period.

The Chowning Plaintiffs and the Alabama Class therefore seek all

damages and relief to which they and the Alabama Class are owed under the Alabama DTPA.
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COUNT VIII
ARIZONA CONSUMER FRAUD ACT
(ON BEHALF OF THE ARIZONA CLASS AGAINST ALL DEFENDANTS)
332.

Plaintiffs Paul Emmert, Carolyn Toth, and Brain Rafacz (the “Arizona

Plaintiffs”) re-allege and incorporate by reference each and every allegation contained in the
preceding paragraphs as if fully set forth herein.
333.

The Arizona Plaintiffs bring this claim on their own behalf and on behalf of each

Class member who is an Arizona resident (the “Arizona Class”).
334.

Defendants are “persons” within the meaning of the Arizona Consumer Fraud Act

(the “Arizona CFA”), ARIZ. REV. STAT. § 44-1521(6).
335.

The Check Solicitations are “merchandise” within the meaning of ARIZ. REV.

STAT. § 44-1521(5).
336.

The Arizona CFA provides that “[t]he act, use or employment by any person of

any deception, deceptive act or practice, fraud, . . . misrepresentation, or concealment,
suppression or omission of any material fact with intent that others rely on such concealment,
suppression or omission, in connection with the sale . . . of any merchandise whether or not any
person has in fact been misled, deceived or damaged thereby, is declared to be an unlawful
practice.” ARIZ. REV. STAT. § 44-1522(A).
337.

Defendants violated the Arizona CFA by, inter alia:

i)

Engaging in a Check Solicitation Scheme that is likely to mislead a
reasonable Ocwen consumer acting reasonably under the circumstances;

ii)

Using a Check Solicitation Scheme that increases customers’ mortgage
costs without customers’ awareness or consent;

iii)

Omitting material information through use of small print and misleading
checks and solicitation pitches to enroll Ocwen customers in the
Residential MD Gold Home Services Plan and other warranty and home
service plans;
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iv)

Failing to provide customers with a plan “agreement” containing all
material terms before locking them in to the annual plan;

v)

Charging customers enrolled in the plans more than the amounts specified
on the solicitation checks and in the pitches, and using deceptive billing
practices; and

vi)

Creating the net impression that the checks deposited or cashed by
consumers were refunds or rebates due Ocwen’s customers.

338.

Defendants knew or should have known that their conduct violated the Arizona

339.

As a direct and proximate result of Defendants’ unlawful and deceptive Check

CFA.

Solicitation Scheme, the Arizona Plaintiffs and the Arizona Class have suffered injury and
monetary damages.
340.

The Arizona Class seeks monetary relief against Defendants in an amount to be

determined at trial. In addition, the Arizona Class seeks punitive damages because Defendants
engaged in aggravated and outrageous conduct with an evil mind.
341.

The Arizona Class also seeks an order enjoining Defendants’ unfair, unlawful,

and/or deceptive practices, attorneys’ fees, and any other just and proper relief available under
the Arizona CFA.
COUNT IX
COLORADO CONSUMER PROTECTION ACT
(ON BEHALF OF THE COLORADO CLASS AGAINST ALL DEFENDANTS)
342.

Plaintiff Jennifer Hendricks re-alleges and incorporates by reference each and

every allegation contained in the preceding paragraphs as if fully set forth herein.
343.

Plaintiff Hendricks brings this claim on her own behalf and on behalf of each

Class member who is a Colorado resident (the “Colorado Class”).
344.

Defendants are “persons” under § 6-1-102(6) of the Colorado Consumer

Protection Act (the “Colorado CPA”), COLO. REV. STAT. § 6-1-101, et. seq.
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345.

The Colorado Class members are “consumers” for purposes of COLO. REV. STAT.

§ 6-1-113(1)(a).
346.

The Colorado CPA prohibits deceptive trade practices in the course of a person’s

business. COLO. REV. STAT. § 6-1-113(1)(a).
347.

Defendants violated the Colorado CPA by, inter alia:

i)

Engaging in a Check Solicitation Scheme that is likely to mislead a
reasonable Ocwen consumer acting reasonably under the circumstances;

ii)

Using a Check Solicitation Scheme that increases customers’ mortgage
costs without customers’ awareness or consent;

iii)

Omitting material information through use of small print and misleading
checks and solicitation pitches to enroll Ocwen customers in the
Residential MD Gold Home Services Plan and other warranty and home
service plans;

iv)

Failing to provide customers with a plan “agreement” containing all
material terms before locking them in to the annual plan;

v)

Charging customers enrolled in the plans more than the amounts specified
on the solicitation checks and in the pitches, and using deceptive billing
practices; and

vi)

Creating the net impression that the checks deposited or cashed by
consumers were refunds or rebates due Ocwen’s customers.

348.

Defendants knew or should have known that their conduct violated the Colorado

349.

As a direct and proximate result of Defendants’ unlawful and deceptive Check

CPA.

Solicitation Scheme, Plaintiff Hendricks and the Colorado Class have suffered injury and
monetary damages.
350.

Pursuant to COLO. REV. STAT. § 6-1-113, the Colorado Class seeks monetary

relief against Defendants measured as the greater of (a) actual damages in an amount to be
determined at trial and discretionary trebling of such damages, or (b) statutory damages in the
amount of $500 for each Colorado Class Member.
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351.

The Colorado Class also seeks an order enjoining Defendants’ unfair, unlawful,

and/or deceptive practices, declaratory relief, attorneys’ fees, and any other just and proper relief
available under the Colorado CPA.
COUNT X
GEORGIA’S FAIR BUSINESS PRACTICES ACT
(ON BEHALF OF THE GEORGIA CLASS AGAINST ALL DEFENDANTS)
352.

Plaintiffs Cynthia Beniwal and Kimberly Kayes (the “Georgia Plaintiffs”) re-

allege and incorporate by reference each and every allegation contained in the preceding
paragraphs as if fully set forth herein.
353.

The Georgia Plaintiffs bring this claim on their own behalf and on behalf of each

Class member who is a Georgia resident (the “Georgia Class”).
354.

The Georgia Fair Business Practices Act (the “Georgia FBPA”) declares “[u]nfair

or deceptive acts or practices in the conduct of consumer transactions and consumer acts or
practices in trade or commerce” to be unlawful, GA. CODE. ANN. § 10-1-393(a), including but
not limited to “(5) representing that goods or services have sponsorship, approval,
characteristics, ingredients, uses, benefits, or quantities that they do not have,” “(7)
[r]epresenting that goods or services are of a particular standard, quality, or grade . . . if they are
of another,” and “(9) [a]dvertising goods or services with intent not to sell them as advertised,”
GA. CODE. ANN. § 10-1-393.
355.

Defendants violated the Georgia FBPA by, inter alia:

i)

Engaging in a Check Solicitation Scheme that is likely to mislead a
reasonable Ocwen consumer acting reasonably under the circumstances;

ii)

Using a Check Solicitation Scheme that increases customers’ mortgage
costs without customers’ awareness or consent;

iii)

Omitting material information through use of small print and misleading
checks and solicitation pitches to enroll Ocwen customers in the
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Residential MD Gold Home Services Plan and other warranty and home
service plans;
iv)

Failing to provide customers with a plan “agreement” containing all
material terms before locking them in to the annual plan;

v)

Charging customers enrolled in the plans more than the amounts specified
on the solicitation checks and in the pitches, and using deceptive billing
practices; and

vi)

Creating the net impression that the checks deposited or cashed by
consumers were refunds or rebates due Ocwen’s customers.

356.

Defendants knew or should have known that their conduct violated the Georgia

357.

As a direct and proximate result of Defendants’ unlawful and deceptive Check

FBPA.

Solicitation Scheme, the Georgia Plaintiffs and the Georgia Class have suffered injury and
monetary damages.
358.

The Georgia Class is entitled to recover damages and exemplary damages (for

intentional violations) per GA. CODE. ANN. § 10-1-399(a).
359.

The Georgia Class also seeks an order enjoining Defendants’ unfair, unlawful,

and/or deceptive practices, attorneys’ fees, and any other just and proper relief available under
the Georgia FBPA per GA. CODE. ANN. § 10-1-399.
360.

On October 30, 2014, the Georgia Plaintiffs sent Defendants a letter complying

with GA. CODE. ANN. § 10-1-399(b). Defendants did not respond to the Georgia Plaintiffs’ letter
and have thus failed to remedy their unlawful conduct towards the Georgia Class within the
requisite time period. The Georgia Plaintiffs therefore seek all damages and relief to which they
and the Georgia Class are entitled.
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COUNT XI
GEORGIA’S UNIFORM DECEPTIVE TRADE PRACTICES ACT
(ON BEHALF OF THE GEORGIA CLASS AGAINST ALL DEFENDANTS)
361.

The Georgia Plaintiffs re-allege and incorporate by reference each and every

allegation contained in the preceding paragraphs as if fully set forth herein.
362.

Defendants are “persons” within the meaning of Georgia Uniform Deceptive

Trade Practices Act (the “Georgia UDTPA”), GA. CODE. ANN. § 10-1-371(5).
363.

The Georgia UDTPA prohibits “deceptive trade practices,” which include the

“misrepresentation of standard or quality of goods or services,” and “engaging in any other
conduct which similarly creates a likelihood of confusion or of misunderstanding.” GA. CODE.
ANN. § 10-1-372(a).
364.

Defendants violated the Georgia UDTPA by, inter alia:

i)

Engaging in a Check Solicitation Scheme that is likely to mislead a
reasonable Ocwen consumer acting reasonably under the circumstances;

ii)

Using a Check Solicitation Scheme that increases customers’ mortgage
costs without customers’ awareness or consent;

iii)

Omitting material information through use of small print and misleading
checks and solicitation pitches to enroll Ocwen customers in the
Residential MD Gold Home Services Plan and other warranty and home
service plans;

iv)

Failing to provide customers with a plan “agreement” containing all
material terms before locking them in to the annual plan;

v)

Charging customers enrolled in the plans more than the amounts specified
on the solicitation checks and in the pitches, and using deceptive billing
practices; and

vi)

Creating the net impression that the checks deposited or cashed by
consumers were refunds or rebates due Ocwen’s customers.

365.

Defendants knew or should have known that their conduct violated the Georgia

UDTPA.
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366.

As a direct and proximate result of Defendants’ unlawful and deceptive Check

Solicitation Scheme, the Georgia Plaintiffs and the Georgia Class have suffered injury and actual
damages.
367.

The Georgia Class seeks an order enjoining Defendants’ unfair, unlawful, and/or

deceptive practices, attorneys’ fees, and any other just and proper relief available under the
Georgia UDTPA per GA. CODE. ANN. § 10-1-373.
COUNT XII
[COUNT INTENTIONALLY LEFT BLANK]
368.

[PARAGRAPH INTENTIONALLY LEFT BLANK]

369.

[PARAGRAPH INTENTIONALLY LEFT BLANK]

370.

[PARAGRAPH INTENTIONALLY LEFT BLANK]

371.

[PARAGRAPH INTENTIONALLY LEFT BLANK]

372.

[PARAGRAPH INTENTIONALLY LEFT BLANK]

373.

[PARAGRAPH INTENTIONALLY LEFT BLANK]

374.

[PARAGRAPH INTENTIONALLY LEFT BLANK]

375.

[PARAGRAPH INTENTIONALLY LEFT BLANK]

376.

[PARAGRAPH INTENTIONALLY LEFT BLANK]

377.

[PARAGRAPH INTENTIONALLY LEFT BLANK]

378.

[PARAGRAPH INTENTIONALLY LEFT BLANK]
COUNT XIII
INDIANA DECEPTIVE CONSUMER SALES ACT

(ON BEHALF OF THE INDIANA CLASS AGAINST ALL DEFENDANTS)
379.

Plaintiff Justin Wisnewski re-alleges and incorporates by reference each and

every allegation contained in the preceding paragraphs as if fully set forth herein.
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380.

Plaintiff Wisnewski brings this claim on his own behalf and on behalf of each

Class member who is an Indiana resident (the “Indiana Class”).
381.

Defendants are “persons” within the meaning of IND. CODE § 24-5-0.5-2(2) and

“suppliers” within the meaning of IND. CODE § 24-5-0.5-2(a)(3).
382.

The Indiana Class Members’ inadvertent purchases of the Cross Country’s plans

are “consumer transactions” within the meaning of IND. CODE § 24-5-0.5-2(a)(1).
383.

Indiana’s Deceptive Consumer Sales Act (the “Indiana DCSA”) prohibits a

person from engaging in a “deceptive trade practice,” which includes representing: “(1) That
such subject of a consumer transaction has sponsorship, approval, performance, characteristics,
accessories, uses, or benefits that they do not have, or that a person has a sponsorship, approval,
status, affiliation, or connection it does not have; (2) That such subject of a consumer transaction
is of a particular standard, quality, grade, style or model, if it is not and if the supplier knows or
should reasonably know that it is not; . . . (7) That the supplier has a sponsorship, approval or
affiliation in such consumer transaction the supplier does not have, and which the supplier knows
or should reasonably know that the supplier does not have; . . . (c) Any representations on or
within a product or its packaging or in advertising or promotional materials which would
constitute a deceptive act shall be the deceptive act both of the supplier who places such a
representation thereon or therein, or who authored such materials, and such suppliers who shall
state orally or in writing that such representation is true if such other supplier shall know or have
reason to know that such representation was false.” IND. CODE § 24-5-0.5-3.
384.

Defendants violated the Indiana DCSA by, inter alia:

i)

Engaging in a Check Solicitation Scheme that is likely to mislead a
reasonable Ocwen consumer acting reasonably under the circumstances;

ii)

Using a Check Solicitation Scheme that increases customers’ mortgage
costs without customers’ awareness or consent;
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iii)

Omitting material information through use of small print and misleading
checks and solicitation pitches to enroll Ocwen customers in the
Residential MD Gold Home Services Plan and other warranty and home
service plans;

iv)

Failing to provide customers with a plan “agreement” containing all
material terms before locking them in to the annual plan;

v)

Charging customers enrolled in the plans more than the amounts specified
on the solicitation checks and in the pitches, and using deceptive billing
practices; and

vi)

Creating the net impression that the checks deposited or cashed by
consumers were refunds or rebates due Ocwen’s customers.

385.

Defendants knew or should have known that their conduct violated the Indiana

386.

As a direct and proximate result of Defendants’ unlawful and deceptive Check

DCSA.

Solicitation Scheme, Plaintiff Wisnewski and the Indiana Class have suffered injury and
monetary damages.
387.

Pursuant to IND. CODE § 24-5-0.5-4, the Indiana Class seeks monetary relief

against Defendants measured as the greater of (a) actual damages in an amount to be determined
at trial and (b) statutory damages in the amount of $500 for each Indiana Class Member,
including treble damages up to $1,000 for Defendants’ willfully deceptive acts.
388.

The Indiana Class also seeks punitive damages based on the outrageousness and

recklessness of the Defendants’ conduct as well as Defendants’ very high net worth.
389.

On October 30, 2014, prior named Plaintiffs Derek and Katelyn Willis sent

Defendants a letter complying with IND. CODE § 24-5-0.5-5(a). Defendants did not respond to
the Willis Plaintiffs’ letter and have thus failed to provide relief for their “curable” acts towards
Plaintiff Wisnewski and the Indiana Class within the requisite time period. Plaintiff Wisnewski
therefore seeks all damages and relief to which he and the Indiana Class are entitled.
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COUNT XIV
MARYLAND CONSUMER PROTECTION ACT
(ON BEHALF OF THE MARYLAND CLASS AGAINST ALL DEFENDANTS)
390.

Plaintiff Laurie Cheamitru re-alleges and incorporates by reference each and

every allegation contained in the preceding paragraphs as if fully set forth herein.
391.

Plaintiff Cheamitru brings this claim on her own behalf and on behalf of each

Class member who is a Maryland resident (the “Maryland Class”).
392.

Defendants are “persons” within the meaning of MD. CODE COM. LAW § 13-

393.

The Maryland Consumer Protection Act (the “Maryland CPA”) provides that a

101(h).

person may not engage in any unfair or deceptive trade practice in the sale of any consumer
good. MD. CODE COM. LAW § 13-303.
394.

Defendants violated the Maryland CPA by, inter alia:

i)

Engaging in a Check Solicitation Scheme that is likely to mislead a
reasonable Ocwen consumer acting reasonably under the circumstances;

ii)

Using a Check Solicitation Scheme that increases customers’ mortgage
costs without customers’ awareness or consent;

iii)

Omitting material information through use of small print and misleading
checks and solicitation pitches to enroll Ocwen customers in the
Residential MD Gold Home Services Plan and other warranty and home
service plans;

iv)

Failing to provide customers with a plan “agreement” containing all
material terms before locking them in to the annual plan;

v)

Charging customers enrolled in the plans more than the amounts specified
on the solicitation checks and in the pitches, and using deceptive billing
practices; and

vi)

Creating the net impression that the checks deposited or cashed by
consumers were refunds or rebates due Ocwen’s customers.

395.

Defendants knew or should have known that their conduct violated the Maryland

CPA.
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396.

As a direct and proximate result of Defendants’ unlawful and deceptive Check

Solicitation Scheme, Plaintiff Cheamitru and the Maryland Class have suffered injury and
monetary damages.
397.

Pursuant to MD. CODE COM. LAW § 13-408, the Maryland Class seek actual

damages, attorneys’ fees, and any other just and proper relief available under the Maryland CPA.
COUNT XV
MICHIGAN CONSUMER PROTECTION ACT
(ON BEHALF OF THE MICHIGAN CLASS AGAINST ALL DEFENDANTS)
398.

Plaintiff Dale Zimmer re-alleges and incorporates by reference each and every

allegation contained in the preceding paragraphs as if fully set forth herein.
399.

Plaintiff Zimmer brings this claim on his own behalf and on behalf of each Class

member who is a Michigan resident (the “Michigan Class”).
400.

Defendants are “persons” engaged in “trade or commerce” within the meaning of

the MICH. COMP. LAWS § 445.902(1)(d) and (g).
401.

The Michigan Consumer Protection Act (the “Michigan CPA”) prohibits

“[u]nfair, unconscionable, or deceptive methods, acts, or practices in the conduct of trade or
commerce . . . .” MICH. COMP. LAWS § 445.903(1).
402.

Defendants engaged in unfair, unconscionable, or deceptive methods, acts or

practices prohibited by the Michigan CPA, including: “(c) Representing that goods or services
have . . . characteristics . . . that they do not have. . . .;” “(e) Representing that goods or services
are of a particular standard . . . if they are of another;” “(i) Making false or misleading statements
of fact concerning the reasons for, existence of, or amounts of price reductions;” “(s) Failing to
reveal a material fact, the omission of which tends to mislead or deceive the consumer, and
which fact could not reasonably be known by the consumer;” “(bb) Making a representation of
fact or statement of fact material to the transaction such that a person reasonably believes the
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represented or suggested state of affairs to be other than it actually is;” and “(cc) Failing to reveal
facts that are material to the transaction in light of representations of fact made in a positive
manner.” MICH. COMP. LAWS § 445.903(1).
403.

Defendants violated the Michigan CPA by, inter alia:

i)

Engaging in a Check Solicitation Scheme that is likely to mislead a
reasonable Ocwen consumer acting reasonably under the circumstances;

ii)

Using a Check Solicitation Scheme that increases customers’ mortgage
costs without customers’ awareness or consent;

iii)

Omitting material information through use of small print and misleading
checks and solicitation pitches to enroll Ocwen customers in the
Residential MD Gold Home Services Plan and other warranty and home
service plans;

iv)

Failing to provide customers with a plan “agreement” containing all
material terms before locking them in to the annual plan;

v)

Charging customers enrolled in the plans more than the amounts specified
on the solicitation checks and in the pitches, and using deceptive billing
practices; and

vi)

Creating the net impression that the checks deposited or cashed by
consumers were refunds or rebates due Ocwen’s customers.

404.

Defendants knew or should have known that their conduct violated the Michigan

405.

As a direct and proximate result of Defendants’ unlawful and deceptive Check

CPA.

Solicitation Scheme, Plaintiff Zimmer and the Michigan Class have suffered injury and monetary
damages.
406.

The Michigan Class seeks injunctive relief to enjoin Defendants from continuing

their unfair and deceptive acts; monetary relief against Defendants measured as the greater of (a)
actual damages in an amount to be determined at trial and (b) statutory damages in the amount of
$250 for each Michigan Class Member; reasonable attorneys’ fees; declaratory relief in the
nature of a judicial determination of whether each Defendant’s conduct violated the Michigan
CPA, the just total amount of penalties to be assessed against each thereunder, and the formula
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and procedure for fair and equitable allocation of statutory penalties among the Michigan Class;
and any other just and proper relief available under MICH. COMP. LAWS § 445.911.
407.

The Michigan Class also seeks punitive damages against Defendants because it

carried out despicable conduct with willful and conscious disregard of the rights of others.
Defendants’ unlawful conduct constitutes malice, oppression, and fraud warranting punitive
damages.
COUNT XVI
NEW JERSEY CONSUMER FRAUD ACT
(ON BEHALF OF THE NEW JERSEY CLASS AGAINST ALL DEFENDANTS)
408.

Plaintiffs Michael Benhamu and Meghan Fox re-allege and incorporate by

reference each and every allegation contained in the preceding paragraphs as if fully set forth
herein.
409.

Plaintiffs Benhamu and Fox bring this claim on their own behalf and on behalf of

each Class member who is a New Jersey resident (the “New Jersey Class”).
410.

Defendants are “persons” within the meaning of N.J. STAT. ANN. § 56:8-1(d).

411.

Defendants engaged in the “sale” of “merchandise” within the meaning of N.J.

STAT. ANN. § 56:8-1(c), (d).
412.

The New Jersey Consumer Fraud Act (the “New Jersey CFA”) makes unlawful

“[t]he act, use or employment by any person of any unconscionable commercial practice,
deception, fraud, false pretense, false promise, misrepresentation, or the knowing concealment,
suppression or omission of any material fact with the intent that others rely upon such
concealment, suppression or omission, in connection with the sale or advertisement of any
merchandise or real estate, or with the subsequent performance of such person as aforesaid,
whether or not any person has in fact been misled, deceived or damaged thereby . . . .” N.J.
STAT. ANN. § 56:8-2.
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413.

Defendants violated the New Jersey CFA by, inter alia:

i)

Engaging in a Check Solicitation Scheme that is likely to mislead a
reasonable Ocwen consumer acting reasonably under the circumstances;

ii)

Using a Check Solicitation Scheme that increases customers’ mortgage
costs without customers’ awareness or consent;

iii)

Omitting material information through use of small print and misleading
checks and solicitation pitches to enroll Ocwen customers in the
Residential MD Gold Home Services Plan and other warranty and home
service plans;

iv)

Failing to provide customers with a plan “agreement” containing all
material terms before locking them in to the annual plan;

v)

Charging customers enrolled in the plans more than the amounts specified
on the solicitation checks and in the pitches, and using deceptive billing
practices; and

vi)

Creating the net impression that the checks deposited or cashed by
consumers were refunds or rebates due Ocwen’s customers.

414.

Defendants knew or should have known that their conduct violated the New

Jersey CFA.
415.

As a direct and proximate result of Defendants’ unlawful and deceptive Check

Solicitation Scheme, Plaintiffs and the New Jersey Class have suffered injury and monetary
damages.
416.

The New Jersey Class is entitled to recover legal and/or equitable relief including

an order enjoining Defendants’ unlawful conduct, treble damages, costs and reasonable
attorneys’ fees pursuant to N.J. Stat. Ann. § 56:8-19, and any other just and appropriate relief.
417.

Plaintiffs have complied with N.J. Stat. Ann. § 56:8-20. Within ten (10) days of

its filing, Plaintiffs mailed a copy of the initial complaint setting forth claims under the New
Jersey CFA to New Jersey’s Attorney General.
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COUNT XVII
NEW JERSEY TRUTH-IN CONSUMER
CONTRACT, WARRANTY AND NOTICE ACT
(ON BEHALF OF THE NEW JERSEY CLASS AGAINST ALL DEFENDANTS)
418.

Plaintiffs Michael Benhamu and Meghan Fox re-allege and incorporate by

reference each and every allegation contained in the preceding paragraphs as if fully set forth
herein.
419.

If contracts were formed between Defendants and the New Jersey Class, the terms

of such contracts were not “written in a simple, clear, understandable and easily readable way” in
violation of N.J. STAT. ANN. § 56:12-2.
420.

The New Jersey Truth in Consumer Contract, Warranty, and Notice Act (the

“TCCWNA”) entitles the New Jersey Class to recover damages measured (a) actual damages in
an amount to be determined at trial and (b) plus $100 for each New Jersey Class Member.
421.

The New Jersey Class is also entitled to recover legal costs and reasonable

attorneys’ fees pursuant to N.J. STAT. ANN. § 56:12-2.
COUNT XVIII
NEW MEXICO UNFAIR TRADE PRACTICES ACT
(ON BEHALF OF THE NEW MEXICO CLASS AGAINST ALL DEFENDANTS)
422.

Plaintiff Dan Wilkinson re-alleges and incorporates by reference each and every

allegation contained in the preceding paragraphs as if fully set forth herein.
423.

Plaintiff Wilkinson brings this claim on his own behalf and on behalf of each

Class member who is a New Mexico resident (the “New Mexico Class”).
424.

Defendants are “person[s]” under the New Mexico Unfair Trade Practices Act

(the “New Mexico UTPA”), N.M. STAT. ANN. § 57-12-2.
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425.

The New Mexico UTPA makes unlawful “a false or misleading oral or written

statement, visual description or other representation of any kind knowingly made in connection
with the sale, lease, rental or loan of goods or services . . . by a person in the regular course of
the person’s trade or commerce, that may, tends to or does deceive or mislead any person,”
including but not limited to “(14) failing to state a material fact if doing so deceives or tends to
deceive.” N.M. STAT. ANN. § 57-12-2(D)(14). The Defendants’ acts and omissions described
herein constitute unfair or deceptive acts or practices under N.M. STAT. ANN. § 57-12-2(D). In
addition, Defendants’ actions constitute unconscionable actions under N.M. STAT. ANN. § 57-122(E), since they took advantage of the lack of knowledge, ability, experience, and capacity of the
New Mexico Class to a grossly unfair degree.
426.

Defendants violated the New Mexico UTPA by, inter alia:

i)

Engaging in a Check Solicitation Scheme that is likely to mislead a
reasonable Ocwen consumer acting reasonably under the circumstances;

ii)

Using a Check Solicitation Scheme that increases customers’ mortgage
costs without customers’ awareness or consent;

iii)

Omitting material information through use of small print and misleading
checks and solicitation pitches to enroll Ocwen customers in the
Residential MD Gold Home Services Plan and other warranty and home
service plans;

iv)

Failing to provide customers with a plan “agreement” containing all
material terms before locking them in to the annual plan;

v)

Charging customers enrolled in the plans more than the amounts specified
on the solicitation checks and in the pitches, and using deceptive billing
practices; and

vi)

Creating the net impression that the checks deposited or cashed by
consumers were refunds or rebates due Ocwen’s customers.

427.

Defendants knew or should have known that their conduct violated the New

Mexico UTPA.
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428.

As a direct and proximate result of Defendants’ unlawful and deceptive Check

Solicitation Scheme, Plaintiff Wilkinson and the New Mexico Class have suffered injury and
monetary damages.
429.

Because the Defendants’ unconscionable, willful conduct caused actual harm to

New Mexico consumers, the New Mexico Class seeks recovery of actual damages or $100,
whichever is greater, discretionary treble damages or $300 (whichever is greater), punitive
damages, and reasonable attorneys’ fees and costs, as well as all other proper and just relief
available under N.M. STAT. ANN. § 57-12-10.
COUNT XIX
OHIO CONSUMER SALES PRACTICES ACT
(ON BEHALF OF THE OHIO CLASS AGAINST OCWEN)
430.

Plaintiff Kent Collier re-alleges and incorporates by reference each and every

allegation contained in the preceding paragraphs as if fully set forth herein.
431.

Plaintiff Collier brings this claim on his own behalf and on behalf of each Class

member who is an Ohio resident (the “Ohio Class”).
432.

Ocwen is a “supplier” as that term is defined in OHIO REV. CODE § 1345.01(C).

433.

The Ohio Class members are “consumer[s]” as that term is defined in OHIO REV.

CODE § 1345.01(D), and their inadvertent purchases Cross Country’s Plans are “consumer
transaction[s]” within the meaning of OHIO REV. CODE § 1345.01(A).
434.

The Ohio Consumer Sales Practices Act (the “Ohio CSPA”), OHIO REV. CODE §

1345.02, broadly prohibits unfair or deceptive acts or practices in connection with a consumer
transaction. Specifically, and without limitation of the broad prohibition, the Ohio CSPA
prohibits suppliers from inter alia representing (i) that a consumer transaction has characteristics
or uses or benefits which it does not have; (ii) that a consumer transaction is of a particular
standard, quality, grade, style, prescription, or model that it is not; and (iii) the subject of a
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consumer transaction has been supplied in accordance with a previous representation, if it has
not. Id.
435.

Ocwen violated the Ohio CSPA by, inter alia:

i)

Engaging in a Check Solicitation Scheme that is likely to mislead a
reasonable Ocwen consumer acting reasonably under the circumstances;

ii)

Using a Check Solicitation Scheme that increases customers’ mortgage
costs without customers’ awareness or consent;

iii)

Omitting material information through use of small print and misleading
checks and solicitation pitches to enroll Ocwen customers in the
Residential MD Gold Home Services Plan and other warranty and home
service plans;

iv)

Failing to provide customers with a plan “agreement” containing all
material terms before locking them in to the annual plan;

v)

Charging customers enrolled in the plans more than the amounts specified
on the solicitation checks and in the pitches, and using deceptive billing
practices; and

vi)

Creating the net impression that the checks deposited or cashed by
consumers were refunds or rebates due Ocwen’s customers.

436.

Ocwen knew or should have known that its conduct violated the Ohio CSPA.

437.

As a direct and proximate result of Ocwen’s unlawful and deceptive Check

Solicitation Scheme, Plaintiff Collier and the Ohio Class have suffered injury and monetary
damages.
438.

Due to Ocwen’s wrongful conduct, the Ohio Class has been damaged in an

amount to be proven at trial, and seek all just and proper remedies, including, but not limited to,
actual and statutory damages, an order enjoining Ocwen’s deceptive and unfair conduct, treble
damages, court costs and reasonable attorneys’ fees, pursuant to OHIO REV. CODE § 1345.09, et.
seq.
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COUNT XX
PENNSYLVANIA UNFAIR TRADE PRACTICES AND
CONSUMER PROTECTION LAW
(ON BEHALF OF THE PENSYLVANIA CLASS AGAINST ALL DEFENDANTS)
439.

Plaintiffs Barbara and William Lightcap and Terry McCullough (the

“Pennsylvania Plaintiffs”) re-allege and incorporate by reference each and every allegation
contained in the preceding paragraphs as if fully set forth herein.
440.

The Pennsylvania Plaintiffs bring this claim on their own behalf and on behalf of

each Class member who is a Pennsylvania resident (the “Pennsylvania Class”).
441.

Defendants’ Check Solicitations were primarily for personal, family or household

purposes within the meaning of 73 P.S. § 201-9.2.
442.

All of the acts complained of herein were perpetrated by Defendants in the course

of trade or commerce within the meaning of 73 P.S. § 201-2(3).
443.

The Pennsylvania Unfair Trade Practices and Consumer Protection Law (the

“Pennsylvania CPL”) prohibits unfair or deceptive acts or practices, including: (i) “Representing
that goods or services have . . . characteristics, . . . . Benefits or qualities that they do not have;”
(ii) “Representing that goods or services are of a particular standard, quality or grade . . . if they
are of another;” (iii) ”Advertising goods or services with intent not to sell them as advertised;”
and (iv) ”Engaging in any other fraudulent or deceptive conduct which creates a likelihood of
confusion or misunderstanding.” 73 P.S. § 201-2(4).
444.

Defendants violated the Pennsylvania CPL by, inter alia:

vii)

Engaging in a Check Solicitation Scheme that is likely to mislead a
reasonable Ocwen consumer acting reasonably under the circumstances;

viii)

Using a Check Solicitation Scheme that increases customers’ mortgage
costs without customers’ awareness or consent;

ix)

Omitting material information through use of small print and misleading
checks and solicitation pitches to enroll Ocwen customers in the
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Residential MD Gold Home Services Plan and other warranty and home
service plans;
x)

Failing to provide customers with a plan “agreement” containing all
material terms before locking them in to the annual plan;

xi)

Charging customers enrolled in the plans more than the amounts specified
on the solicitation checks and in the pitches, and using deceptive billing
practices; and

xii)

Creating the net impression that the checks deposited or cashed by
consumers were refunds or rebates due Ocwen’s customers.

445.

Defendants knew or should have known that their conduct violated the

Pennsylvania CPL.
446.

As a direct and proximate result of Defendants’ unlawful and deceptive Check

Solicitation Scheme, the Pennsylvania Plaintiffs and the Pennsylvania Class have suffered injury
and monetary damages.
447.

The Pennsylvania Class is entitled to monetary damages for treble their actual

damages or $100, whichever is greater, and attorneys’ fees, costs. 73 P.S. § 201-9.2(a). The
members of the Pennsylvania Class are also entitled to an award of punitive damages given that
Defendants’ conduct was malicious, wanton, willful, oppressive, or exhibited a reckless
indifference to the rights of others.
COUNT XXI
TENNESSEE CONSUMER PROTECTION ACT
(ON BEHALF OF THE TENNESSEE CLASS AGAINST ALL DEFENDANTS)
448.

Plaintiff Ben Elliott re-alleges and incorporates by reference each and every

allegation contained in the preceding paragraphs as if fully set forth herein.
449.

Plaintiff Elliott brings this claim on his own behalf and on behalf of each Class

member who is a Tennessee resident (the “Tennessee Class”).
450.

Tennessee Class members are “natural person[s]” and “consumer[s]” within the

meaning of TENN. CODE ANN. § 47-18-103(2).
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451.

Defendants are “persons” within the meaning of TENN. CODE ANN. § 47-18-

452.

Defendants’ conduct complained of herein affected “trade,” “commerce” or

103(2).

“consumer transactions” within the meaning of TENN. CODE ANN. § 47-18-103(19).
453.

The Tennessee Consumer Protection Act (the “Tennessee CPA”) prohibits

“[u]nfair or deceptive acts or practices affecting the conduct of any trade or commerce,”
including but not limited to: “(5) Representing that goods or services have . . . characteristics,
[or] . . . benefits . . . that they do not have . . . ;” “(7) Representing that goods or services are of a
particular standard, quality or grade . . . if they are of another;” and “Advertising goods or
services with intent not to sell them as advertised.” TENN. CODE ANN. § 47-18-104.
454.

Defendants violated the Tennessee CPA by, inter alia:

i)

Engaging in a Check Solicitation Scheme that is likely to mislead a
reasonable Ocwen consumer acting reasonably under the circumstances;

ii)

Using a Check Solicitation Scheme that increases customers’ mortgage
costs without customers’ awareness or consent;

iii)

Omitting material information through use of small print and misleading
checks and solicitation pitches to enroll Ocwen customers in the
Residential MD Gold Home Services Plan and other warranty and home
service plans;

iv)

Failing to provide customers with a plan “agreement” containing all
material terms before locking them in to the annual plan;

v)

Charging customers enrolled in the plans more than the amounts specified
on the solicitation checks and in the pitches, and using deceptive billing
practices; and

vi)

Creating the net impression that the checks deposited or cashed by
consumers were refunds or rebates due Ocwen’s customers.

455.

Defendants knew or should have known that their conduct violated the Tennessee

CPA.
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456.

As a direct and proximate result of Defendants’ unlawful and deceptive Check

Solicitation Scheme, Plaintiff Elliott and the Tennessee Class have suffered injury and monetary
damages.
457.

Pursuant to TENN. CODE ANN. § 47-18-109(a), the Tennessee Class seeks

monetary relief against Defendants measured as actual damages in an amount to be determined at
trial, treble damages as a result of the Defendants’’ willful or knowing violations, and any other
just and proper relief available under the Tennessee CPA.
COUNT XXII
TEXAS DECEPTIVE TRADE PRACTICES — CONSUMER PROTECTION ACT
(ON BEHALF OF THE TEXAS CLASS AGAINST ALL DEFENDANTS)
458.

Plaintiff Jason Abt re-alleges and incorporates by reference each and every

allegation contained in the preceding paragraphs as if fully set forth herein.
459.

Plaintiff Abt brings this claim on his own behalf and on behalf of each Class

member who is a Texas resident (the “Texas Class”).
460.

The members of the Texas Class are individuals, partnerships, and corporations

with assets of less than $25 million (or are controlled by corporations or entities with less than
$25 million in assets). TEX. BUS. & COM. CODE § 17.41.
461.

The Texas Deceptive Trade Practices-Consumer Protection Act (the “Texas

DTPA”) prohibits “[f]alse, misleading, or deceptive acts or practices in the conduct of any trade
or commerce,” TEX. BUS. & COM. CODE § 17.46(a), and an “unconscionable action or course of
action,” which means “an act or practice which, to a consumer’s detriment, takes advantage of
the lack of knowledge, ability, experience, or capacity of the consumer to a grossly unfair
degree.” TEX. BUS. & COM. CODE §§ 17.45(5), 17.50(a)(3).
462.

Defendants also violated the Texas DTPA by (1) representing that the Check

Solicitations have characteristics, uses, benefits, and qualities which they do not have; (2)
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representing that the Check Solicitations are of a particular standard, quality, and grade when
they are not; (3) advertising Cross Country’s plans with the intent not to sell them as advertised;
and (4) failing to disclose information concerning Cross Country’s plans with the intent to induce
consumers to enroll in Cross Country’s plans.
463.

Defendants also violated the Texas DTPA by, inter alia:

i)

Engaging in a Check Solicitation Scheme that is likely to mislead a
reasonable Ocwen consumer acting reasonably under the circumstances;

ii)

Using a Check Solicitation Scheme that increases customers’ mortgage
costs without customers’ awareness or consent;

iii)

Omitting material information through use of small print and misleading
checks and solicitation pitches to enroll Ocwen customers in the
Residential MD Gold Home Services Plan and other warranty and home
service plans;

iv)

Failing to provide customers with a plan “agreement” containing all
material terms before locking them in to the annual plan;

v)

Charging customers enrolled in the plans more than the amounts specified
on the solicitation checks and in the pitches, and using deceptive billing
practices; and

vi)

Creating the net impression that the checks deposited or cashed by
consumers were refunds or rebates due Ocwen’s customers.

464.

Defendants knew or should have known that their conduct violated the Texas

465.

As a direct and proximate result of Defendants’ unlawful and deceptive Check

DTPA.

Solicitation Scheme, Plaintiff Abt and the Texas Class have suffered injury and monetary
damages.
466.

Pursuant to TEX. BUS. & COM. CODE § 17.50(a)(1) and (b), the Texas Class seeks

monetary relief against Defendants measured as actual damages in an amount to be determined at
trial, treble damages for Defendants’ knowing violations of the Texas DTPA, and any other just
and proper relief available under the Texas DTPA.
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467.

For those Texas Class members who wish to rescind their purchases, they are

entitled under TEX. BUS. & COM. CODE § 17.50(b)(4) to rescission and other relief necessary to
restore any money or property that was acquired from them based on violations of the Texas
DTPA.
468.

Plaintiff Abt and the Texas Class also seek court costs and attorneys’ fees under §

17.50(d) of the Texas DTPA.
469.

On October 30, 2014, Plaintiff Abt sent Defendants a letter complying with TEX.

BUS. & COM. CODE § 17.505(a). Defendants did not respond to Plaintiff Abt’s letter and have
thus failed to remedy their unlawful conduct towards the Texas Class within the requisite time
period. Plaintiff Abt therefore seeks all damages and relief to which he and the Texas Class are
entitled.
470.

Plaintiff Abt has also complied with Tex. Bus. & Com. Code § 17.501. Within

thirty days of filing Plaintiffs’ Second Amended Complaint, Plaintiff Abt provided the consumer
protection division of the Attorney General’s office a copy of the Second Amended Complaint.
COUNT XXIII
VIRGINIA CONSUMER PROTECTION ACT
(ON BEHALF OF THE VIRGINIA CLASS AGAINST ALL DEFENDANTS)
471.

Plaintiffs Melanie Borthwick and Nathan May (the “Virginia Plaintiffs”) re-

allege and incorporate by reference each and every allegation contained in the preceding
paragraphs as if fully set forth herein.
472.

The Virginia Plaintiffs bring this claim on their own behalf and on behalf of each

Class member who is a Virginia resident (the “Virginia Class”).
473.

Defendants are “supplier[s]” under VA. CODE ANN. § 59.1-198.

474.

Each Check Solicitation was a “consumer transaction” within the meaning of VA.

CODE ANN. § 59.1-198.
105

Case 1:13-cv-04427-NGG-ST Document 293 Filed 04/14/17 Page 113 of 119 PageID #: 8327

475.

The Virginia Consumer Protection Act (the “Virginia CPA”) lists prohibited

“practices” which include: “5. Misrepresenting that good or services have certain
characteristics;” “6. Misrepresenting that goods or services are of a particular standard, quality,
grade style, or model;” “8. Advertising goods or services with intent not to sell them as
advertised, or with intent not to sell at the price or upon the terms advertised;” “9. Making false
or misleading statements of fact concerning the reasons for, existence of, or amounts of price
reductions;” and “14. Using any other deception, fraud, or misrepresentation in connection with a
consumer transaction.” VA. CODE ANN. § 59.1-200.
476.

Defendants violated the Pennsylvania CPL by, inter alia:

i)

Engaging in a Check Solicitation Scheme that is likely to mislead a
reasonable Ocwen consumer acting reasonably under the circumstances;

ii)

Using a Check Solicitation Scheme that increases customers’ mortgage
costs without customers’ awareness or consent;

iii)

Omitting material information through use of small print and misleading
checks and solicitation pitches to enroll Ocwen customers in the
Residential MD Gold Home Services Plan and other warranty and home
service plans;

iv)

Failing to provide customers with a plan “agreement” containing all
material terms before locking them in to the annual plan;

v)

Charging customers enrolled in the plans more than the amounts specified
on the solicitation checks and in the pitches, and using deceptive billing
practices; and

vi)

Creating the net impression that the checks deposited or cashed by
consumers were refunds or rebates due Ocwen’s customers.

477.

Defendants knew or should have known that their conduct violated the Virginia

478.

As a direct and proximate result of Defendants’ unlawful and deceptive Check

CPA.

Solicitation Scheme, the Virginia Plaintiffs and the Virginia Class have suffered injury and
monetary damages.
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479.

Pursuant to VA. CODE ANN. § 59.1-204, the Virginia Class members seek

monetary relief against Defendants measured as the greater of (a) actual damages in an amount
to be determined at trial and (b) statutory damages in the amount of $500 for each Virginia Class
Member. Because Defendants’ conduct was committed willfully and knowingly, the Virginia
Classis entitled to recover, for each Virginia Class Member, the greater of (a) three times actual
damages or (b) $1,000.
480.

Plaintiffs also seek an order enjoining Defendants’ unfair and/or deceptive acts or

practices, punitive damages, and attorneys’ fees, and any other just and proper relief available
under VA. CODE ANN. § 59.1-204, et. seq.
COUNT XXIV
WASHINGTON CONSUMER PROTECTION ACT
(ON BEHALF OF THE WASHINGTON CLASS AGAINST ALL DEFENDANTS)
481.

Plaintiffs Cami Peloza and Terry Oliver (the “Washington Plaintiffs”) re-allege

and incorporate by reference each and every allegation contained in the preceding paragraphs as
if fully set forth herein.
482.

The Washington Plaintiffs bring this claim on their own behalf and on behalf of

each Class member who is a Washington resident (the “Washington Class”).
483.

Defendants committed the acts complained of herein in the course of “trade” or

“commerce” within the meaning of WASH. REV. CODE WASH. ANN. § 19.96.010.
484.

The Washington Consumer Protection Act (the “Washington CPA”) broadly

prohibits “[u]nfair methods of competition and unfair or deceptive acts or practices in the
conduct of any trade or commerce.” WASH. REV. CODE WASH. ANN. § 19.96.010.
485.

Defendants violated the Washington CPA by, inter alia:

i)

Engaging in a Check Solicitation Scheme that is likely to mislead a
reasonable Ocwen consumer acting reasonably under the circumstances;
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ii)

Using a Check Solicitation Scheme that increases customers’ mortgage
costs without customers’ awareness or consent;

iii)

Omitting material information through use of small print and misleading
checks and solicitation pitches to enroll Ocwen customers in the
Residential MD Gold Home Services Plan and other warranty and home
service plans;

iv)

Failing to provide customers with a plan “agreement” containing all
material terms before locking them in to the annual plan;

v)

Charging customers enrolled in the plans more than the amounts specified
on the solicitation checks and in the pitches, and using deceptive billing
practices; and

vi)

Creating the net impression that the checks deposited or cashed by
consumers were refunds or rebates due Ocwen’s customers.

486.

Defendants knew or should have known that their conduct violated the

Washington CPA.
487.

As a direct and proximate result of Defendants’ unlawful and deceptive Check

Solicitation Scheme, the Washington Plaintiffs and the Washington Class have suffered injury
and monetary damages.
488.

Defendants are liable to the Washington Class for damages in amounts to be

proven at trial, including attorneys’ fees, costs, and treble damages, as well as any other remedies
the Court may deem appropriate under WASH. REV. CODE WASH. ANN. § 19.86.090.
489.
19.86.095.

The Washington Plaintiffs have complied with Wash. Rev. Code Wash. Ann. §
Plaintiffs served the Washington Attorney General with a copy of the Second

Amended Complaint which was the initial pleading alleging a violation of the Washington CPA.
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COUNT XXV
COMMON LAW FRAUD
(ON BEHALF OF A NATIONWIDE CLASS UNDER THE LAWS OF EACH STATE OR,
ALTERNATIVELY, ON BEHALF OF EACH OF THE INDIVIDUAL STATE CLASSES
AGAINST ALL DEFENDANTS)
490.

Plaintiffs re-allege and incorporate by reference each and every allegation

contained in the preceding paragraphs as if fully set forth herein.
491.

Plaintiffs bring this claim on their own behalf and on behalf of each member of

the Nationwide Class under the laws of the states Defendants sent check solicitations to, or,
alternatively, on behalf of each member of the individual State Classes under the laws of those
States (together, the “Class”).
492.

As discussed above, Defendants mailed check solicitations to Plaintiffs and the

Class that were designed to appear as if they had been sent and issued by Ocwen. The check
solicitations were materially misleading and/or failed to adequately disclose material facts
including but not limited to the fact that (a) the checks were mailed by Cross Country, not
Ocwen; (b) the checks were issued by Cross Country, not Ocwen; (c) the checks were not related
to the check recipient’s mortgage or escrow; (d) the check solicitation recipients had no preexisting business relationship with Cross Country; (e) cashing or depositing the check would
result in enrollment in Cross Country plans, (f) cashing or depositing the check would increase
Class members’ monthly mortgage bills, and (g) Ocwen and Cross Country would each receive a
portion of the fees Ocwen assessed on Class members’ monthly mortgage bills.
493.

In cashing or depositing the checks, Plaintiffs and the Class reasonably relied on

these misrepresentations and omissions in mistakenly believing that the checks were issued and
mailed by Ocwen, and not understanding that the checks were purported contracts for services
with a third party.
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494.

To solidify and further their fraud, Defendants also used misleading and deceptive

billing practices to confuse customers as to what they were being billed for, and omitted a clear
and conspicuous itemization of the nature of the billing. The statements and documents Ocwen
sent to its customers, including mortgage statements, loan notices, escrow statements, and
transaction detail statements, mislabeled and concealed the actual fraudulent nature of the plan
charges Ocwen was billing for and collecting, and used misleading terms like “Memberships,”
“Opt Ins” and “Optional Products” as line items to describe the charges. Further, Defendant
Ocwen did not inform customers on the aforementioned statements that it was billing its loan
customers on behalf of another entity.
495.

Defendants’ design and implementation of the check solicitation mailings was

knowing and intentional. The misrepresentations and omissions made by Defendants were
intended to induce and actually induced Plaintiffs and Class members to cash or deposit the
checks without understanding they would thereby be enrolled in and charged for memberships in
Cross Country plans.
496.

Defendants’ fraud caused damage to Plaintiffs and the Class, who are entitled to

damages, including punitive damages, and other legal and equitable relief as a result.
PRAYER FOR RELIEF
WHEREFORE, Plaintiffs respectfully request that the Court:
(a)

Issue an order certifying the Classes defined above, appointing the
Plaintiffs as Class representatives, and designating Wittels Law as Class
Counsel;

(b)

Find that Defendants have committed the violations of law alleged
herein;

(c)

Enter an order granting monetary relief and treble damages on behalf of
the Nationwide Class under the Racketeer Influenced and Corrupt
Organizations Act, 18 U.S.C. §1962(c) and (d) et seq.;
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(d)

Determine that all Defendants have been unjustly enriched as a result of
their wrongful conduct, and enter an appropriate order awarding restitution
and monetary damages to the Nationwide Class or, alternatively, the State
Classes;

(e)

Determine that Ocwen violated its fiduciary duty to the State Classes and
enter an appropriate order awarding monetary and injunctive relief;

(f)

Determine that Defendants committed fraud, and enter an appropriate
order awarding damages to the Nationwide Class or, alternatively, the
State Classes;

(g)

Enter an order granting all appropriate relief on behalf of the State Classes
under the applicable state laws;

(h)

Render an award of compensatory damages, the amount of which is to be
determined at trial;

(i)

Render an award of punitive damages;

(j)

Enter judgment including interest, costs, reasonable attorneys’ fees, costs,
and expenses; and

(k)

Grant all such other relief as the Court deems appropriate.

Dated: April 14, 2017
Armonk, New York
WITTELS LAW, P.C.
By:

/s/ Steven L. Wittels _____________
Steven L. Wittels (SW-8110)
J. Burkett McInturff (JM-4564)
Tiasha Palikovic (TP-5697)
18 HALF MILE ROAD
ARMONK, NEW YORK 10504
Telephone: (914) 319-9945
Facsimile: (914) 273-2563
slw@wittelslaw.com
jbm@wittelslaw.com
tpalikovic@wittelslaw.com
Lead Counsel for Plaintiffs and the Class
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THE ROTH LAW FIRM, PLLC
Richard Roth (RR-5538)
295 MADISON AVENUE, 22ND FLOOR
NEW YORK, NEW YORK 10017
Telephone: (212) 542-8882
Facsimile: (212) 542-8883
rich@rrothlaw.com
COWAN, LIEBOWITZ & LATMAN, P.C.
J. Christopher Jensen (JJ-1864)
1133 AVENUE OF THE AMERICAS,
NEW YORK, NEW YORK 10036
Telephone: (212) 790-9200
Facsimile: (212) 575-0671
jcj@cll.com
CHIMICLES & TIKELLIS LLP
Nicholas E. Chimicles*
Benjamin F. Johns*
Joseph B. Kenney*
ONE HAVERFORD CENTRE
361 WEST LANCASTER AVENUE
HAVERFORD, PENNSYLVANIA 19041
Telephone: (610) 642-8500
Facsimile: (610) 649-3633
Nick@chimicles.com
BFJ@chimicles.com
JBK@chimicles.com
Co-Counsel for Plaintiffs and the Class
*Admitted Pro Hac Vice
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