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Exploring European Real Estate
In this short guide, we highlight the key legal and practical issues to consider when investing
in, or relocating to, key European jurisdictions.
The real estate market within Europe is looking ahead to a period of change. Factors at play
include investment from North America and Asia, the need to navigate the implications of
Brexit, and the chance to benefit from fluctuating exchange rates. Real estate investors and
occupiers may find themselves contemplating new investment territory. Whether this move is
one of opportunity or necessity, Hogan Lovells is in prime position to assist.
Not only does our international network mean that we are adept at dealing with a wide range
of cross-border issues, but our offices throughout Europe have the local knowledge to make
the move into a new jurisdiction as seamless as possible.
With 18 offices within Europe, and over 25 more internationally, we are ideally placed to offer
both global and local solutions dealing with all aspects of real estate investment or relocations.
If you would like to explore any of the issues mentioned in this booklet further, please speak to
one of the contacts listed, or to any real estate partner throughout our office network.
We look forward to joining you as you explore Europe.

Jackie Newstead

Global Head of Real Estate, London
T +44 20 7296 5262
jackie.newstead@hoganlovells.com
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England and Wales
Investors
Registration of land – although most land
in England and Wales is centrally registered,
some unregistered land remains and, as
a result, two systems apply. Investing in
registered land can be slightly easier because
the register is all inclusive.
Register of beneficial ownership – in
Summer 2018 the government published
draft legislation to introduce a register of
beneficial ownership. The government
proposes a register showing the owners and
controllers of overseas entities that own
property in the UK. This will apply to all
overseas entities except governments and
public authorities. The government expects
the register to become operational by 2021.
Due diligence and timing – due diligence
is one of the key factors which drives the
timetable for real estate transactions. Because
a prudent buyer or tenant will undertake
searches with utility providers, public
authorities and against public registers
sufficient time must be allowed for the
results of these searches to be returned.
Key milestones and acquisition process –
once the buyer’s due diligence is complete
and the legal documents are agreed, there
are three key milestones in the acquisition
process. The first is an exchange of contracts.
The second is completion of the acquisition
itself. Registration at the Land Registry is the
final step.

Signing the documents – contracts to
transfer interests in land must be in writing,
contain all the terms the parties have agreed
and be signed by or on behalf of each party.
There are additional key requirements for
documents executed as a deed. Where an
overseas entity is a party to the transaction,
it is common for a legal opinion letter to
be requested from a solicitor or lawyer
practicing in the relevant jurisdiction to
verify that the entity will be bound by the
documents’ provisions.
Taxes and fees payable – stamp duty
land tax where payable must be paid to HM
Revenue & Customs within 30 days of the
transaction. The UK government’s proposals
to charge non-UK resident investors to UK
tax on gains on disposal of all UK property
from April 2019 have made UK REITS an
increasingly attractive option of investment in
UK property. All UK REITs are exempt from
UK corporation tax on UK property gains
and rental income profits.
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Occupiers
Co-working – occupiers increasingly want
a more flexible way of occupying space
than the traditional fixed term lease. Coworking is booming but occupiers need to
understand the small print to get the most
from a flexible workspace. Read our “top
tips for taking flexible working space” at
www.ukrealestatelawblog.com

Period of occupation and protection –
leases are granted for a fixed period but
sometimes include a break option to end the
lease early. A business tenant is protected by
legislation and can request a new lease on
substantially the same terms. This protection
can be excluded by the parties if they follow a
specific procedure prescribed by the legislation.

Rent – rent is generally calculated on the
basis of rent per square foot. Traditionally
annual rent was paid by tenants quarterly
in advance.

Operating Expenses – it is market
practice for landlords to recover from tenants
a service charge which covers operating
expenses relating to the property including
maintenance, security, insurance and local
taxes. Tenants may benefit from caps or even
contribute on a fixed basis.

Rent adjustments – the lease is usually
drafted so that the rent can never decrease
and either stays the same or increases. This is
an important point for both investor and
occupier. The traditional method of reviewing
rent is by the “open market” method and this
will be carried out by a specialist property
professional who considers the level that
is available in the market at the time, the
overall terms of the lease and number of
standard assumptions and disregards about
the premises.
Alternatives to the open market method
include indexed to the retail prices index or
the consumer prices index or, occasionally,
an agreed fixed increase in the rent payable in
each year of the term (as stepped rent).

Minimum Energy Efficiency Standards
(MEES) – renewal and new leases of
commercial premises must have an Energy
Performance Certificate (EPC) rating of E or
above. From April 2023, MEES will make
it unlawful to “continue to let” substandard
commercial premises. Unless one of the
exceptions or exemptions apply, the landlord
must do the necessary work to raise the
EPC rating.

Daniel Norris

Partner, London
T +44 20 7296 5590
daniel.norris@hoganlovells.com
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France
Investors
Notarised deed – an investment may take
the form of a share deal or an asset deal (we
focus here on the latter). Any acquisition of a
property asset or any mortgage granted on the
property requires a notarised deed. The notary
is a government officer and is responsible for
the enforceability of the transaction; the role is
distinct from that of the lawyers.
Due diligence – due diligence is carried
out by the buyer’s notary and lawyers. It is
particularly important that the notary verifies
the validity of title for the past 30 years,
as this is the period in which a title can be
challenged. The seller must provide a number
of technical reports and environmental
information before the deed is signed.
Key milestones and acquisition
process – the parties will usually sign a
sale and purchase agreement or a purchase
option agreement first. This agreement is
often conditional, usually on the clearance of
pre-emption rights benefitting third parties,
especially local authorities. This clearance
usually requires about two months, after which
the transaction can be completed by signature
of the notarised deed of sale. The notary will
then register the deed at the Land Registry.

Some practical considerations –
where the purchaser is a non-French entity,
the notary will require a legal opinion to
verify that the entity will be bound by the
documents. At signing, the purchaser is
usually required to pay a deposit of between
five and ten percent of the purchase price.
The purchaser will normally lose this deposit
if it does not conclude the purchase despite
the conditions being met. The notary must
receive the purchase price and all costs/taxes
before the completion date.
Taxes and fees payable –it is market
practice that the transfer taxes, costs of
publication and notaries’ fees are borne by the
purchaser. If the parties agree otherwise the
offer letter must state this clearly.
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Occupiers
Protection and term of
commercial leases – occupiers often benefit
from a commercial lease which is subject to
certain compulsory rules. There is a minimum
nine year term and a tenant’s break option at
the end of each three year period. Under certain
conditions, these break options can be excluded
or the parties may choose to agree a shorter
lease. For example, office premises can be let
for a nine year term without break options.
Renewal or compensation – at the expiry
of a commercial lease the tenant has the
right to renew for a further nine year term,
or to be compensated by the landlord. Such
compensation may be significant and therefore
offers strong protection to the tenant.
Rent – rent is usually paid quarterly in
advance and is revised by annual indexation.
The rent payable under the renewed lease is
normally fixed at market value but it may be
capped by law.
Indexation of rent – the rent indexation
is strictly regulated. It must apply upwards
and downwards without any requirements for
minimum rent, upwards only indexation, caps,
or other limitations. The index cannot be based
simply on inflation.

Guarantees – tenants are always required
to pay a deposit, generally equivalent to three
months’ rent. Landlords may also require
other financial guarantees. When the tenant is
a subsidiary of a non-French group the landlord
often requires a banking guarantee from a bank
located in France, which may take time to obtain.
Net rent – French law does not allow triple
net leases. The costs of structural repairs/works
must be borne by landlords.
Sale of the premises – the lease is
transferred to the new owner if the latter
is aware of the occupancy or if the lease is
registered and therefore enforceable. Subject to
certain conditions, the tenant may have a preemption right to buy the occupied premises.

Corinne Knopp

Partner, Paris
T +33 1 53 67 47 19
corinne.knopp@hoganlovells.com
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Germany
Investors
Investment structure – real estate
investments can be made by acquiring the
property directly (asset deal) or indirectly,
by acquiring the share capital of the entity
owning the property (share deal). The choice
between the two investments will be mainly
driven by tax implications linked to the
particular aims and objectives of the investor.
There are no restrictions on foreign investors’
ownership or occupation of real estate.
Registration of interest – all land
in Germany owned by private owners is
registered in the Land Register. The Land
Register contains a description of the
property, its recent ownership history, and all
potential encumbrances with rights of third
parties. The entries in the Land Register
are deemed to be correct and complete. If
the registered owner is not in fact the legal
owner, the sale would still be valid and
unchallengeable. Due to the reliability of the
German Land Register there is no need to
investigate title in the same way as some other
jurisdictions, making real estate investments
in Germany very safe.
Timing of the transaction – in most
cases the parties conclude a Letter of Intent
granting the parties exclusivity for a specific
period of time (usually a few weeks). During
this exclusivity period the purchaser is
able to carry out its due diligence without
having to fear that the seller might negotiate
with a third party at the same time. At the
same time, the parties enter into contract
negotiations. In practice the initial exclusivity
period often has to be prolonged as the
due diligence process and/or the contract
negotiations require more time than the
parties had initially anticipated.

Formal requirements – it is compulsory in
Germany to notarise any contract relating to
the transfer of real estate. Upon notarisation
the notary will collect all necessary documents
and declarations required to apply for the
change of ownership. The notary will only
declare the purchase price to be due once it
is certain that the Land Register will change
the registered ownership following payment
of the purchase price. Finally, the notary
will inform the parties once the change of
ownership has been registered with the Land
Register. Upon change of ownership in the
Land Register, the deal is closed.
Taxes and fees payable –the acquisition
of a property triggers real estate transfer tax
between 3.5 and 6.5% of the purchase price
depending on the state where the property is
located. There is no additional tax to be paid,
on top of the land charge tax. However, in some
cases commercial sellers can opt to submit the
sale to VAT. VAT will never be settled in cash
as a reverse charge system applies in this event.
The real estate transfer tax can be avoided by
acquiring the share capital of the entity owning
the property.
The notarial fees are usually born by the
purchaser. The notarial fees are payable under
law so are not negotiable. The level of fees
depends on the value of the property.
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Occupiers
Term – the term of a commercial lease can
be freely agreed by the parties. However, in
commercial lease agreements it is almost
market standard that they provide a fixed
initial term between five and ten years and an
additional right of the tenant to prolong the
term once or twice by three or five years.
Rent – rent is generally calculated on the
basis of rent per square metre. The rent is
paid on a monthly basis in advance.
Rent adjustments – there are two
common types of rent adjustments. The first
is an “upwards and downwards” adjustment
according to the changes of the consumer
price index. The second is an “upwards only”
adjustment. The rent will increase by an agreed
percentage per year.

Operating expenses – it is market standard
for landlords to recover from tenants
operating expenses relating to the property
including maintenance, security, insurance
and local taxes. Tenants may benefit from
caps or even contribute on a fixed basis.
Rent security – in 99% of cases the tenant
will have to provide security for rent payments
equivalent to at least three months’ net rents.
This is paid as a cash deposit or a bank guarantee.

Dr. Roland Bomhard

Partner, Dusseldorf
T +49 211 13 68 0
roland.bomhard@hoganlovells.com
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Hungary
Investors
Ownership – the principle type of
ownership is freehold ownership.
Provided that no restrictions, easements,
encumbrances or charges apply to the
property, the owner is entitled to freely
possess, use, utilise and alienate it as it
chooses, and must also bear all associated
costs with the property.
Each property is registered in the state
backed Land Registry. As a general rule,
no ownership of property can be acquired
without registration at the Land Registry.
Registration of interest – the Land
Registry is a public register and the register
sets out certain rights and facts in relation to
the property. Each property has an individual
registration number on the basis of which
each property can be indemnified. A property
only exists for the purposes of Hungarian law,

if it is registered in the Land Registry system.
Each property has a Land Registry sheet which
contains the relevant registered information,
and which is accessible online.
When acquiring any right over registered
land for consideration, anyone acting in good
faith and relying on the content of the Land
Registry will usually acquire the property free
from any rights and encumbrances which are
not registered.
Although the Land Registry does not
specify whether properties are subject to
leases, where the ownership of a property is
transferred, existing leases will also transfer
to the new owner by effect of law.
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Occupiers
Property in Hungary is usually held by investors using leases and market practice is well
developed in this regard. In recent years, the concept of triple net leases has gained popularity
meaning that, besides paying rent under the lease, tenants also bear the costs associated with
the leased premises, such as utility, service and marketing costs (the latter of which usually
only apply in case of retail areas), property taxes, insurance and other public levies, and
maintenance costs.
Rents – as a substantial proportion of
real estate assets in Hungary are owned or
financed by foreign market participants,
rents are usually stated and paid in euros for
office, retail and warehouse premises, and are
usually subject to annual indexation calculated
according to the consumer price index.
Term – leases entered into with investors
are usually entered into for a fixed term,
without break options. In retail property, with
the exception of, for example, pop-up leases,
the majority of leases are entered into for a
minimum of five years, often with an automatic
extension at the end of the term, unless either
party terminates the lease.
Fixed term leases transform into indefinite
leases by effect of law where tenants continue
to use the premises and pay rent following
the expiry of the term and the landlord does
not object within a deadline set out by law.
However, this effect can be, and usually is,
contracted out of by the parties under the lease.

Security – leases are usually secured with
deposits or bank guarantees. Securities are
usually retained by the landlord for a period of
up to three months following the termination
of the lease to cover (i) any costs incurred
in connection with reinstatement of the
premises; (ii) balancing payments arising from
a subsequent reconciliation of service charges;
and (iii) penalty claims payable by the tenants
due to the early termination of the lease.
Any alteration to the leased premises or change
of the permitted use or subletting is usually
subject to the landlord’s prior written consent.
For office leases, the fit-out of premises is
usually carried out by the landlord, partly at
its own cost. For retail leases, fit-out works are
usually carried out by the tenant, mainly at its
own costs.

Christopher Noblet

Associated Partner, Budapest
T +36 1 505 4480

christopher.noblet@hoganlovells.co.hu
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Italy
Investors
Investment structure – investments in
real estate can be made by asset purchase
(asset deal), or acquisition of the shares or
quotas in the asset-owning corporate vehicle
(share deal).
There are no restrictions on foreign investors’
ownership or occupation of real estate.
Anti-money laundering and counterterrorism financing – the parties to a
transaction must provide to the relevant
notary public and bank documents relating
to their identity and business (including (i)
legally valid documents for identification
purposes; (ii) identification of the ultimate
beneficial owner; and (iii) information and
evidence, as appropriate, of the origin of the
funds to be contributed).
Formalities – the transfer of real estate
must be made in writing. The preliminary
agreement can be executed before a notary
public and registered in the public Land
Register to protect the purchaser from third
parties charging or encumbering the property
before completion of the sale.
Taxes payable and fees – transfers of real
estate by VAT registered entities are generally
subject to (i) VAT and (ii) transfer taxes. The
rates vary depending on the status of the
property. Where one of the parties is a REIT,
transfer taxes are halved. REITs are exempt from
corporate income tax.
In certain circumstances VAT can apply under
the reverse charge mechanism, meaning that it
does not represent a financial burden. Transfer
taxes are paid by the notary public but the
relevant funds must be provided by the parties
ahead of the execution of the final deed of
sale. Both parties are jointly liable for transfer

taxes but it is market practice the purchaser to
bear the cost.
Real estate agents’ fees are calculated as a
percentage of the price of the asset and are
usually shared between purchaser and seller.
The fees are payable at the signing of the
contract, but the parties can agree to pay them
at completion of sale.
Transaction process
The parties usually agree a letter of intent or
heads of terms, providing the potential buyer
with an exclusivity period in which to carry
out the due diligence.
A notary public is normally involved in the
due diligence process, because it has access to
public Land Register for title search purposes.
Asset deals are generally structured into two
phases: (i) a preliminary agreement – this
includes all the elements of the transaction
and conditions for the transfer of the asset
(including the sale price, the amount to
be paid as deposit (if any), the completion
date, the land boundaries and details of
the property, possible conditions to be met
before the transfer, reps and warranties and
indemnification procedure) and it obliges
the parties to execute the definitive public
deed of sale; and (ii) the public deed of sale
(that is compulsory under Italian law for the
transfer of the real estate property), executed
before a Notary Public, who will proceed
with the register of the deed in the public
Land Register.
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Occupiers
Lease types – leases are used for residential
or commercial premises and are governed by
the general provisions of the Italian Civil Code,
by Law 9 December 1998 no. 431 (residential
leases) and by Law 27 July 1978 no. 392 (nonresidential leases).
For non-residential leases, certain mandatory
requirements apply to hotels and other
premises which are open to the public.
Any deviation from these which is less
favourable to the tenant is invalid, even if
explicitly accepted by the tenant. An invalid
clause, however, does not render the entire
contract invalid.
Term and renewal – commercial leases
have a minimum duration of six years (general
commercial premises including offices) or
nine years (hotel premises). Leases are usually
renewed for a further period of six years
(general commercial premises) or nine years
(hotels). Commercial leases cannot exceed
30 years.
When the initial term expires, the contract
is automatically renewed on the same terms
and conditions for another term unless either
party gives notice not to renew at least 12
months (or 18 months in the case of hotels)
before the end of the initial term.
When the initial period of the lease expires
the tenant is free to decide not to renew the
lease but the landlord can only refuse to
renew in very limited circumstances.
Break option – the parties are free to
negotiate a break option, but only in favour of
the tenant. Notwithstanding the provisions of
the lease, the law implies a mandatory break
option in favour of the tenant. This entitles the
tenant to withdraw from the lease on the basis

of certain grounds, provided that six months’
notice is given to the landlord by registered
letter. This is a mandatory provision, which
applies even if not expressly stated in the lease.
Rent and rent review – the rent is freely
negotiable by the parties and is generally
based on the market rent. It is usually payable
in advance on a monthly or quarterly basis
and in retail leases may be calculated on the
basis of a fixed rent and/or turnover.
The parties may agree that the rent is reviewed
annually upon the landlord’s request.
However, rent increases cannot exceed 75%
of the increase in the consumer price index
as assessed by ISTAT (National Institute of
Statistics) (100% of the variation in the ISTAT
index may be applied (if agreed by the parties)
to non-residential leases which have a term
that exceeds the minimum term provided for
by law, i.e. six years for commercial leases and
nine years for hotel leases).
Taxes – real estate leases are subject to a
registration tax of between 1% and 2% on the
value of the rents. Lease rents may trigger VAT
depending on the circumstances.
Operating expenses – the tenant is
responsible for the payment of its own
outgoings (the cost of utilities supplied) and
for service charges relating to common areas
or common services, if any.
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Repair and maintenance – the landlord
is usually responsible for all necessary
maintenance, ordinary and extraordinary,
while the tenant is generally responsible for
the day to day upkeep and minor repairs.
In non‑residential leases the parties can
vary this and usually the tenant is made
responsible for ordinary maintenance
(including the minor repairs) while the
landlord remains responsible for the
extraordinary maintenance.
Assignment and subletting – the tenant
is entitled to sublet the premises, unless
otherwise agreed in the lease, but the tenant
cannot assign the lease to a third party
without the previous consent of the landlord.
If the tenant intends to assign the lease or
sublet the premises as part of the transfer
or lease of his business, such consent is not
required, just service of notice. The landlord
may challenge this type of assignment or
subletting within 30 days from the receipt of
the notice from the tenant.
Security deposit – the landlord usually
requires a security deposit, which must not
exceed the equivalent of 3 months’ rent. A
bank guarantee or a personal guarantee may
also be issued.
Premises used for activities involving
contact with the public and consumers –
in these cases the principle is that tenants
are entitled to be indemnified for any loss
of goodwill on termination of the lease. The
indemnity is not due if (i) the tenant decides
not to renew the lease contract, (ii) the tenant
decides to exercise a break option, (iii) the
lease contract is terminated due to the tenant’s
breach of the contract, or (iv) the lease contract
is terminated in the context of a bankruptcy/
winding-up procedure.
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The tenants are also granted pre-emption rights
to purchase the premises on the same terms and
conditions as any other potential buyer, and
have a pre-emption right for a new lease of the
premises where the landlord decides to re-let
the premises on the expiry of the lease.
Deregulation of commercial leases –
parties to a commercial property lease
(including leases of hotels) may depart from
the mandatory lease provisions where the
annual rent is higher than EUR 250,000,
provided that the lease is not related to
premises of historical interest.

Marco Rota Candiani

Partner, Milan
T +39 02 720 2521
marco.rotacandiani@hoganlovells.com
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Luxembourg
Investors
Formalities –a notarial deed and
registration with the bureau des hypothèques
are required for the acquisition of real
estate. These formalities are needed for the
transfer of property to be effective against
third parties.
Registration and taxes – real estate
acquisitions, contributions in kind (being real
estate) and property leasing operations, are
subject to registration duty as well as transfer
fees. Additional local taxes might be due
depending on the locality of the real estate
and its use.

Investment vehicles for funds – the
most commonly used vehicle for Luxembourg
Real Estate Funds is the SCS/SCSp, a limited
partnership under the form of a SICAV-SIF
(Specialised Investment Fund). However,
the Reserved Alternative Investment Fund
(“RAIF”) is a new vehicle which is on the rise.
See the table opposite for a comparison of the
features of the main investment vehicles.
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Features of investment vehicles in Luxembourg
SOPARFI

Eligible assets

Minimum Capital

Legal form

Unrestricted

EUR 12,000 or EUR 31,000
depending on the legal form

All types of limited companies1

SIF

RAIF (SIF features)

Diversification requirements

Diversification requirements

Any kind of investment strategy
can be pursued

Any kind of investment strategy
can be pursued

Typical are Private Equity, Real
Estate, Infrastructure

Typical are Private Equity, Real
Estate, Infrastructure

EUR 1,250,000

EUR 1,250,000

Almost all types of commercial
companies (e.g. limited
companies, partnerships, etc)

Almost all types of commercial
companies (e.g. limited
companies, partnerships, etc)

The entities may be openended or closed-ended.

The entities may be openended or closed-ended.

Regulated

No, except indirectly regulated
if captured by Alternative
Investment Funds Managers
Directive (“AIFMD”)

Product regulation (comply
with AIFMD, if captured)

No supervision by the
Luxembourg regulator,
Appointment of AIFM required
(comply with AIFMD)

Corporate Income tax

26.01% for 2018

No corporate income tax

No corporate income tax

No wealth tax

No wealth tax

Wealth tax

0.5% of the net asset value
on the amount not exceeding
a threshold of €500 million;
0.05% on the amount
thereafter
Subject to the specific
minimum net wealth tax

Benefit from the EU
Parent Subsidiary
Directive

Yes

No

No

Access to double tax
treaty network

Yes

Partially
(e.g., China, Germany, etc)

Partially
(e.g., China, Germany, etc)

Subscription tax

No

Yes

Yes

No

No

Withholding tax
(dividends, interest
and royalties)

Dividends: in principle, 15%
withholding tax, except where
local participation exemption
or double tax treaty is
applicable
Interests: in principle, no
withholding tax
Royalties: in principle, no
withholding tax

1

In principle a SOPARFI could take other legal forms. However other legal forms might not benefit from all the tax features.
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Occupiers
A set of new rules relating to commercial lease arrangements was recently introduced into the
Luxembourg Civil Code to fix certain malfunctions in the commercial real estate market and
create a level playing field with better protection for both tenants and landlords.
No key money –the key money and other
commissions asked for by landlords from a
new tenant in connection with a new lease
have been prohibited.
Limited rent guarantee – the rent
guarantee can’t exceed 6 months’ rent and
can take the form of a bank guarantee on
first demand, an insurance or other type
of guarantee.
Subleases allowed – tenants may assign
the lease or sublet the premises under
certain conditions. They have to notify the
assignment or sublease to the landlord with a
copy of the relevant document.
Right of renewal – tenants have a right of
renewal if they send a notice to the landlord
6 months before the termination date. The
grounds on which a landlord can refuse a
renewal are limited. Landlords can refuse
the renewal without any justification after
9 years. However the landlord, or the new
tenant, would have to pay an eviction sum in
order to terminate the contract.
Pre-emption right – tenants have a preemption right when their lease has been
in effect for more than 18 years, unless the
premises are auctioned or are assigned to a
relative of the landlord.

Short eviction period – The eviction
period has been shortened by the new
Luxembourg commercial lease regime. Only
one deferment of no more than 9 months
can be granted and this only applies if, at the
time of the introduction of the application,
the tenant has paid all rents and advances on
charges due. The judicial decision cannot be
challenged or appealed.
6 months’ notice – Since the new rules
on commercial leases have been introduced,
tenants must give at least 6 months’ notice
before terminating a lease to allow landlords
to find a new tenant.

Marc Elvinger

Partner, Luxembourg
T +352 26 4 26 102
marc.elvinger@hoganlovells.com

Pierre Reuter

Office Managing Partner, Luxembourg
T +352 26 4 26 201
pierre.reuter@hoganlovells.com
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The Netherlands
Investors
In the Netherlands real estate rights are either “in rem” or personal. Rights in rem are
absolute: they can be invoked against all other parties. Personal rights have only relative
effect: they are linked to one or more specific parties.
Rights in rem –ownership (equivalent to
freehold) and leasehold are an example of
rights in rem. Ownership is the most common
real estate title in the Netherlands.
Dutch Land Registry – real estate is
registered in the public registers of the Dutch
Land Registry (Kadaster). The register is
open to public access and contains the names
and addresses of titleholders and keeps the
documents on which real estate rights are
based. The register also contains information
on restrictions under public law, attachments
and mortgages.
Taxes – the acquisition of real estate or
rights over real estate (such as the grant of
leases) is, in principle, subject to 6% transfer
tax. The rate for residential real estate is
2%. The transfer of newly developed or
redeveloped real estate may instead be subject
to turnover tax at 21%

Transaction process
Letter of intent – transactions usually start
with the negotiation and signing of a letter
of intent.
Due diligence – once the letter of intent is
agreed, the buyer will conduct a due diligence
investigation with respect to the legal, tax,
environmental, technical and commercial
aspects of the real estate. Due diligence may
take several weeks and is therefore one of the
key factors which drives the timetable for real
estate transactions.
Sale and purchase agreement – after
the due diligence period, a sale and purchase
agreement can be negotiated and signed. The
agreement can be registered in the public
registers of the Dutch Land Registry. The
registration protects the buyer, amongst
others, against attachments or a sale to third
parties by the seller for six months.
Notarial deed of transfer and
registration at the Land Registry – the
final step is the execution of a notarial deed of
transfer and the registration of a true copy of
the deed in the public registers of the Dutch
Land Registry. For commercial real estate this
can either be done on the day of signing, or
sometime thereafter.
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Occupiers
A lease can be concluded both in writing or orally. Dutch law recognises the following
categories of lease: (i) residential leases, (ii) retail leases (the lease of commercial space to be
used for retail, hotels, restaurants, etc., that are open to the public) and (iii) office leases and
other commercial real estate leases (e.g. factories, warehouses, laboratories and banks). Here
we focus on the regimes under (ii) and (iii).
Rent – parties are free to agree the rent. Rent
is usually calculated on the basis of rent per
square foot and is paid monthly or quarterly
in advance.
Security for rent – although not mandatory
it is common practice that the tenant provides a
(bank) guarantee or furnishes a deposit equal to
three months’ rent.
Rent adjustments – the rent is usually
subject to an adjustment pursuant to the
change of the consumer price index. For office
leases and other commercial with real estate,
the parties are free to agree the terms of any
interim adjustment of rent. With retail leases,
the parties can ask the court to set the rent
in accordance with the rent of comparable
retail premises in the area. This can be done
at the end of the lease (in the case of renewal)
or every five consecutive years (in case of an
indefinite lease term).

Period of occupation – the length of office
leases and other commercial real estate can
be agreed upon the landlord and tenant. A
fixed lease term of 5 to 15 years plus one or
two renewal periods is typical. The initial
length of retail leases must be at least 5 years.
On the expiry of the initial term, the lease
will automatically be continued up to a total
period of 10 years. If the parties continue
the lease after the expiry of a contractual
lease term, the lease will be extended for an
indefinite period of time. Retail leases entered
into for less than two years (and which
actually last less than two years) are not
subject to these provisions.
Energy rating – it is expected that all office
buildings in the Netherlands will be required
to have an energy rating of C or better.
Penalties for non-compliance may include
a government order to cease the use of the
building. It is likely that other commercial
real estate sectors will follow.
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Poland
Investors
Unlike other Eastern European countries, private ownership of land in Poland has never
been fully replaced by state nationalization and continues to be the most common title to
real estate. Companies from the EU can freely purchase land in Poland with the exception of
agricultural land. Entities from outside the EU and EEA require special consents, although
they are allowed to lease properties or land without limitations. Polish subsidiaries are usually
used for this purpose.

Ownership
In Poland, title to property may be held as: (a) an ownership or (b) perpetual usufruct.
Properties held as either type may be subject to sales, acquisitions, mortgages and easements
as well as being developed and occupied.
Ownership is the absolute right to hold and dispose of a property, unlimited in time and
enforceable against anyone. This is the equivalent of a freehold.
Perpetual usufruct is a unique form of proprietary right provided for under Polish civil law and
can be established on lands owned by the state treasury or local self-government entities (e.g.
municipalities). Perpetual usufruct is limited in time and can be established for between 40 to
99 years, with the possibility of extending for further periods. The other crucial characteristic
of perpetual usufruct is that the documents establishing such a right (an agreement or
decision) may limit the way the land can be used. Violation of such limitation may lead to
termination of the right. Perpetual usufructuaries must pay an annual perpetual usufruct fee in the case of commercial properties the rate amounts to 3% of the land’s value.
Registers – the principal registers
containing information on properties are:
(i) the land and mortgage register containing
legal information and (ii) the Land Register
containing geodesic and factual information
(such as location of plots, areas, boundaries,
the category of soil type, location of buildings).
Land and mortgage registers are maintained
by the relevant district courts. The content
of the land and mortgage registers is deemed
conclusive as to the legal title held by an
owner or perpetual usufructuary. The legal
interests of any third parties, such as leases,
or the right of first refusal or pre-emption
right, can also be shown in the land and
mortgage registers. Extracts from the land
and mortgage register containing all of its
listed information are publicly available via

the internet or may be obtained from the
courts. Access to the files (documents) of the
land and mortgage registers requires owner/
perpetual usufructuary consent.
In case of a discrepancy between the legal
status of a property disclosed in the land and
mortgage register and its actual status, the
purchaser usually may rely on the information
disclosed in the land and mortgage register.
This reflects the principle that a purchaser
may rely on the contents of the land and
mortgage register except in particular where
it could have known that the entries in the
land and mortgage register were false.
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Occupiers
Lease type – It is possible to occupy property
under a tenancy (land) or lease (building).
Term – currently, the maximum length of a
lease/tenancy term is 30 years.
Rent – the Polish Civil Code provides the
basic rules for tenancies and leases, but
more detailed rights and obligations are
usually included in the agreements. The
Polish market recognizes certain provisions
as standard. In particular, costs and taxes
are paid by the tenants (also referred to as
the triple-net lease), annual indexation of
rent, and payment of a rental security to
the landlord.

Control of Development – any
development requires a planning document
– either a local zoning plan (adopted for a
particular area by municipality) or, a zoning
permit for a development addressed to
particular investor. On that basis an investor
may apply for a building permit that must be
consistent with planning document.

Marek Grodek

Partner, Warsaw
T +48 22 529 29 00
marek.grodek@hoganlovells.com

Hogan Lovells

36

Spain
Investors
Investment structure – real estate
investments can be made by acquiring the
property directly (asset deal) or indirectly, by
acquiring the share capital of the entity owning
the property (share deal). The consideration in
choosing between direct or indirect investments
will be mainly driven by the tax implications
linked to the particular aims and objectives of
the relevant investor. Investment in commercial
properties by foreign institutional investors or
funds is usually structured through a Spanish
Special Purpose Vehicle (SPV) owned by a
foreign entity.

Transaction overview

Foreign investors – there are no
restrictions on foreign investors’ ownership or
occupation of real estate. Foreign investment
in and exit from the Spanish market must be
notified to the Bank of Spain for statistical
purposes. Investments from tax havens must
be declared in advance, unless the investment
is less than 50% of the share capital of the
Spanish company,

2) At closing the parties execute the transfer
deed with the notary public.

Anti-money laundering and counterterrorism financing – the parties bound
by the transactions must provide specific
documents relating to their identity and
business including: (i) legally valid documents
for identification purposes. In Spain all
entities and individuals appearing before a
notary public in order to formalize transfer
deed must have a foreign identification
number; (ii) identification of the ultimate
beneficial owner; and (iii) information and
evidence, as appropriate, of the origin of the
funds being used for the transaction.

Satisfactory due diligence is a preliminary
key factor since any issues or risks identified
during this process will have an impact in the
viability and negotiation of the transaction.
The transfer of properties in Spain usually
involves four stages:
1) The parties sign a preliminary private
agreement which should, at the very least,
include the essential elements of the
transaction and conditions for closing.

3) The relevant taxes are paid.
4) The transfer deed is registered with the
relevant Land Registry.
Formal requirements – in practice, the
transfer of real estate is always made in writing,
signed before a notary public and registered
with the Land Registry. Registration of transfer
deeds is not compulsory (compared to mortgages
which are only valid and enforceable upon
registration). However, when registered, title is
enforceable against bona fide third parties with a
potential interest in the real estate.
Fees and taxes payable – notary and
Land Registry fees are usually calculated as
a percentage of the price of the deal, albeit if
the value is higher than EUR 6 million there
is room for negotiation with the notary public.
Common practice is that the party paying
the notarial costs decides on the appointed
notary public.
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Stamp duty and transfer tax are different
forms of the same tax. Acquisition of real
estate will be generally subject to VAT and
Stamp Duty, payable by the buyer, within
the month or 30 business days following the
transaction, but not to transfer tax. Where
VAT must be self-assessed by the buyer under
the reverse charge mechanism (as opposed
to being charged by the seller), Stamp Duty
usually applies at an increased rate, ranging
between 0.5% and 3%. Consideration
should be given to whether a Spanish or a
non-resident investment scheme is more
attractive since the applicable corporation tax
rates will vary. In any event, Spanish REITS
(SOCIMIS) are subject to a 0% corporation
tax rate on Spanish property gains and rental
income profits. The buyer pays stamp duty
and transfer tax.
Local tax on the increase in the value of
urban land is payable by the seller based on
the deemed increase in the value of the land.
However, the Spanish Constitutional Court has
stated in a recent ruling that this local tax does
not apply when the seller can demonstrate
that the fair value of the land has not increased
since it was acquired.
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Occupiers
Term –the term of a commercial lease can be
freely agreed by the parties. The average term
very much depends on the type of property.
Most leases are for an initial mandatory
term with a tenant’s right to extend at its
discretion. It is market practice for lease
renewals to include a rent review. Once
the agreed extensions expire, if there is no
express provision and the tenant remains,
the Spanish Civil Code provides for automatic
extensions to apply, allowing tenants to renew
for terms equal to the periods in which the
rent is calculated.
Rent and rent review –Rent is usually
calculated annually based on the area
occupied. However, rental payments are
usually made on a monthly/quarterly basis
in advance. Turnover rents combined with
fixed rents are commonly used in the retail
market. Spanish law does not regulate rent
review. It is market practice to agree annual
reviews according to the Spanish Consumer
Price Index. However, since the CPI does not
necessarily move in line with market rents,
in long term leases it is common to agree a
market rent review.
Taxes – owners of properties in Spain must
pay property tax. This taxes the ownership of
Spanish real estate. This tax is calculated in
accordance with the cadastral value. Property
tax cannot be reduced or offset in any manner
however it is common practice to pass it on to

the tenant. The recoverability of property tax
is usually a key factor in the negotiation as it
represents a significant cost for the owners.
Tax on the economic activities taxes the
economic activity of companies with a gross
business income of more than EUR 1 million.
Non-resident companies operating in Spain
through a permanent establishment and with
a gross business income of up to EUR 1 million
are exempt.
Operating Expenses – it is market
practice for landlords to recover from tenants
operating expenses relating to the property
including maintenance, security, insurance
and local taxes. Tenants may benefit from
caps or even contribute on a fixed basis..
Legal Deposit – Tenants are obliged to
provide the landlord with a deposit of an
amount equal to 2 months’ rent as a legal
deposit (or 1 monthly instalment in case of
residential property). The deposit has to be paid
upon signing the lease. The Landlord must place
the deposit with a relevant competent body.
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