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A new dawn? The revised telecoms code
is breaking through
In the sweep-up sessions just before Parliament was dissolved in May, the Digital Economy Act 2017
received Royal Assent. The Act, once brought into force, includes a new Electronic Communications
Code. Shanna Davison explains what it is and why it matters.
Property owners are often happy to allow telecoms
operators to install equipment on otherwise redundant
parts of their properties, such as the roof, and enjoy
the revenue stream. But there’s a catch. Once installed,
it can be extremely difficult to get rid of the equipment
if the owner wants vacant possession in order
to redevelop. The existing Electronic Communications
Code provides statutory rights for telecoms operators
to keep their apparatus on privately owned land.
There are ways in the Code to remove operators,
but they are contradictory and complex, resulting
in landowners often having to resort to paying a cash
settlement to the operator for them to go.
The existing Code has also struggled to keep
up with advances in technology and is famously
quoted by a senior judge as being “one of the least
coherent and thought-through pieces of legislation
on the statute book”.
So, has that been fixed with the new Code?
Leaving aside termination of Code rights and removal
of equipment, it is largely based on the existing
Code. Operators can enter into an agreement with
property owners to install equipment, which now
needs to meet certain formalities, or they can apply
to court for an order imposing Code rights. The test
for whether a court will impose Code rights has
now been placed on statutory footing, as has the
method of compensating any owner or occupier for
the imposition of rights. This removes any ransom
value that the owner or occupier previously held,

which is particularly important for operators in rural
locations where there are limited sites to extend
their network and provide the coverage expected
by consumers and businesses today. But arguably,
it removes much of the incentive for owners
or occupiers to grant Code rights voluntarily.
A key change is that the new Code enshrines the
automatic right for operators to upgrade and share
their equipment. Any restrictions on those rights
in agreements granted after the new Code comes
into force will be void.
The biggest change, however, is the process for
terminating Code rights. The new Code removes the
dual protection currently enjoyed by operators under
both the Code and the Landlord and Tenant Act 1954.
For agreements made under the new Code, there will
be a two stage process for termination, potentially
involving two applications to the court and a timescale
of at least two years to achieve vacant possession.
At first blush, this might horrify landowners as the
timescales in the existing Code appear much shorter.
In practice, existing timescales tend to be similar where
an operator contests the removal of equipment. Once
the new Code is in force, it is likely that landowners will
continue to negotiate with operators to leave early, but
they may have to pay a higher price as operators may
leverage the longer notice periods involved.
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The majority of the new Code only applies
to agreements made after it comes into force,
but the termination provisions in Parts 5 and 6 may
apply to an existing agreement with an operator where
a landowner take steps to obtain possession only after
the new Code comes into force. The flowchart on the
next page indicates the general routes that a landowner
may have to take, but they should seek legal advice
before acting.
Transitional provisions will apply for any
landowners who, before the existing Code is repealed,
serve a paragraph 21 notice under the existing Code
to require the operator to remove its equipment.
The transitional provisions will enable landowners
to follow the paragraph 21 termination process under
the existing Code, without having to engage with the
termination provisions in the new Code. Therefore,
any landowner who has an existing agreement where
the contractual term has expired, is due to expire
or can be terminated early should carefully consider
which route would be most beneficial for them if they
are planning to obtain vacant possession of their
property in the near future. Any landowner who wants
to benefit from the existing paragraph 21 route should
act promptly, as they will lose the right to do so once the
new Code is in force.
The new Code is not without criticism and a number
of areas have already been identified as ripe for
dispute. There is no indication at this stage when
it will be brought into force, but watch this space.
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Step by step guide indicating the process for removal of existing telecoms apparatus under the New Code
Yes

No

Has it been contracted
out of the 1954 Act?

Landowner needs to
successfully oppose the grant
of a new tenancy under the
1954 Act

Does the Landlord and Tenant Act 1954 apply
to the Agreement with the operator (i.e is
it a tenancy of premises occupied for the
purpose of a business)?

Yes

The operator has Code rights. Landowner1 must serve a Termination Notice
on the operator to terminate the Agreement. The Notice must give at least
18 months’ notice and cannot expire earlier than the expiry date of the
Agreement2 and must state the statutory ground of opposition (see below)

Is the primary purpose
of the Agreement to grant
Code rights?

Yes
No

No

Once the tenancy has been
terminated, the landowner must
serve a Removal Notice

No

Once the Agreement has
expired, the landowner must
serve a Removal Notice

Did the operator serve
a counter notice within
3 months?

The Agreement will terminate
on expiry of the Termination
Notice. The landowner must
then serve a Removal Notice

No

Yes

Did the operator issue court
proceedings within 3 months
of serving the counter notice?

Yes

Landowner must serve a
Removal Notice, giving the
operator a reasonable period
to remove the apparatus and
restore the land

The Agreement terminates.
The landowner must then serve
a Removal Notice

Yes

Did the landlord prove the
statutory ground of opposition
before the court?

No

Have the parties reached
an agreement for the removal
of the apparatus within 28 days?

Yes
Apparatus is removed

Operator retains Code
protection and may keep
their apparatus in situ

No
Landowner can apply to
court for an order requiring
the operator to remove the
apparatus or entitling the
landowner to sell it

Statutory grounds to terminate the Agreement
–– Substantial breaches by the operator of its obligations under
the Agreement
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–– Persistent delays by the operator to make payments under the
Agreement
–– The landowner intends to redevelop and could not do so whilst the
Agreement exists
–– The test for imposing Code rights is not met, which is:
–– the imposition of Code rights can be adequately compensated
by money; and

1

This assumes the landowner is a party to the Agreement.

2

If the Agreement has less than 18 months to run when the new Code
comes into force, the notice period is reduced to a period equivalent
to the unexpired term or 3 months, whichever is longer.

–– the public benefit of imposing Code rights outweighs the prejudice
to the landowner
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