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Vietnam: Compulsory merger filing obligations
kick in on 15 May 2020
On 24 March 2020 the Vietnamese government signed off the second decree to
implement the new Law on Competition: Decree No. 35/2020/ND‑CP (Decree 35).
Decree 35 will take effect from 15 May 2020.
Decree 35 is not much different from previous drafts circulated by the Vietnamese
government for public comments. In particular, this decree has 30 provisions, covering
both substantive and procedural aspects. On the substantive side, Decree 35 deals
with issues on anti‑competitive agreements, abuse of dominance, and merger control
(but not unfair competition practices).
The most important points in Decree 35 are about clarifying key concepts of the
merger control regime under the new Law on Competition, including “control” and
the filing thresholds.
Aside from mergers, the new Law on Competition
stipulated that the acquisition of the whole or
part of property, or shares sufficient to “control”
the target, is one of the situations amounting to a
potentially reportable “concentration.” Decree 35
now provides guidance on what “control” means:

is able to veto the key decisions of the target.
By excluding veto rights from the concept of
“control,” Decree 35 creates some doubts as to
whether – and which – joint ventures would be
subject to Vietnamese merger control. This issue
may be covered in future implementing rules or
guidelines.

•

Ownership of more than 50 percent of charter
capital or voting shares, or assets during all or
one business line of the target.

Filing thresholds

•

The right to directly or indirectly appoint or
dismiss a majority or all members of the board
of management, chairman of the members’
council, director, or general director of
the target.

•

The right to amend the target’s charter.

•

The right to decide important matters during
the business activities of the target such as the
target’s business scope (in terms of products
or services and geographies, or selection of the
form of organization of the business).

Control

In short, Decree 35 follows a similar path as
European Union (EU) competition law and other
antitrust laws in focusing on “control” as one of
the factors delineating what kind of transactions
are “concentrations.” In contrast, unlike EU
competition law, Decree 35 does not put forward
a concept of “negative control” where the acquirer

The new Law on Competition brought about
an important change to Vietnamese merger
control in that it replaced the prior single filing
benchmark (based exclusively on market share)
with a multi‑threshold approach. As such, the
Law on Competition puts forward four alternative
benchmarks based on the value of assets,
transaction value, revenue, and market share.
However, the Law on Competition left open the
numeric amounts for these benchmarks. Decree
35 now fills this gap but with certain differences
between four groups of industries: (A) credit
institutions, (B) insurance companies, (C)
securities companies, and (D) companies in other
industries; save for the combined market share of
the parties to the transaction, which is the same
for all sectors.
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Value
Benchmark

Group A
(Banking)

Value of assets in
Vietnam in the last
financial year*

≥ 20 percent of
the total assets
of the system of
credit institutions
in the Vietnam
market

Revenues in Vietnam
in the last financial
year*

≥ 20 percent of
the totalrevenues
of the system of
credit institutions
in the Vietnam
market

Transaction value**

≥ 20 percent of
the total charter
capital of the
system of credit
institutions in the
Vietnam market

Group B
(Insurance)

Group C
(Securities)

≥ VND 15 trillion
(roughly USD 650 million)

≥ VND 10 trillion
(roughly USD 430
million)

Combined market
share

Group D
(Others)
≥ VND 3 trillion
(roughly USD 130
million)

≥ VND 3 trillion
(roughly USD 130 million)

≥ VND 3 trillion
(roughly USD 130 million)

≥ VND 1 trillion
(roughly USD 43
million)

≥ 20 percent

*Assets or revenues of either company as party to the transaction or group of affiliated companies.
** Transaction value benchmark does not apply to transactions outside Vietnam.

Decree 35 does not explicitly require that two or
more parties to the transaction (for example, the
acquirer and the target) have assets or revenues
in Vietnam. This means that the filing thresholds
may be triggered by only one of the parties to the
transaction, and a merger filing to the Vietnam

National Competition Commission (NCC) may
be required even where the transaction is offshore
and all other parties to the transaction are not
present in Vietnam at all – i.e., lack of proper
“local nexus.”
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Merger filing assessment
Decree 35 provides some insights into how the NCC will conduct the substantive merger control assessment.
The “preliminary assessment” phase (30 days) essentially appears to revolve around an analysis of the
parties’ market shares and increases in market concentration levels (Herfindahl‑Hirschman Index,
HHI). The following mergers (both horizontal and vertical) will be waved through in the preliminary
assessment phase.

Permitted mergers
Horizontal

Vertical

Combined market share

HHI increase
(Pre‑ vs.
Post‑merger)

Post‑merge HHI

< 20 percent

–

–

≥ 20 percent

< 1,800

–

≥ 20 percent

> 1,800

<100

< 20 percent

–

–

If the transaction does not fall into these “safe
harbors,” a “formal assessment” phase will be
opened. Decree 35 provides some guidance on
the substantive analysis in that phase. Generally
speaking, Decree 35 (implicitly) refers to
internationally used concepts such as unilateral
and coordinated effects in horizontal mergers
and foreclosure effects in vertical mergers, and
lists (relatively abstract and high‑level) factors
for analyses of these theories of harm. Decree 35
also sets out factors for analyses of a transaction’s
positive impact on competition – factors widely
known in international antitrust law such as
efficiencies and technological improvement, but
also more local flavors such as the strengthening
of the competitiveness of Vietnamese companies
in international markets.

Anti‑competitive agreements
The Law on Competition identified different
categories of agreements: cartel agreements, other
horizontal agreements, vertical agreements, and
certain additional agreements (such as bidding
offenses) prohibited for both horizontal and

vertical relationships. Horizontal agreements
other than cartels and vertical agreements are
subject to a “rule of reason” test, requiring a
showing of a significant restriction to competition.
Decree 35 sets out “safe harbors” for horizontal
agreements other than cartels and vertical
agreements: horizontal agreements where the
parties have a combined market share below
five percent and vertical agreements where the
parties have less than 15 percent market share at
each level are deemed not to lead to a significant
restriction to competition.
The fact that Decree 35 proposes safe harbors
should be commended, but the currently proposed
levels seem quite low by international standards.

Abuse of dominance
Decree 35 is quite succinct when it comes to
abuse of dominance. It does provide guidance on
market definition, which will be important for a
finding of dominance. In that respect, Decree 35
largely follows international thinking in terms
of demand‑side and supply‑side substitutability
analyses, with some distinct local flavors.
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The relevant market is determined based on the
product and geographic boundaries. Products
or services can be deemed as substitutable for
each other if they are interchangeable, in terms
of characteristics, use, purpose, and price (with a
normal pricing margin being five percent higher or
lower in similar trading conditions). The relevant
geographical market can be defined as a market
in which the interchangeable products or services
are supplied on similar competitive conditions
and such market is significantly different from
neighboring geographical areas. In particular,
Decree 35 looks to the following criteria in
determining a relevant geographical market:
•

The time and costs of transportation cause the
price of the products or services to increase by
no more than 10 percent.

•

One of the barriers to market entry
and expansion (i.e., in relation to
legal requirements, financial capacity,
or performance of intellectual property
rights) is present.

While market definition should be largely a matter
of fact, in practice it is also likely to be subject to
the discretion of the NCC with decisions made on
a case by case basis.
Decree 35 also attempts to flesh out in more detail
the criteria for finding dominance listed in the Law
on Competition. However, the additional guidance
remains high‑level and generic, hence may be of
limited use in practice.
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Conclusions
The biggest change brought about by Decree
35 is the quite radical change to Vietnamese
merger control as first laid out in the new Law
on Competition.
On the upside, Decree 35 clarifies that “control”
means sole control by one company (for example,
by acquiring more than 50 percent of shares of
the target company), excluding veto rights by
possibly several companies. This clarification may
reduce the types of transactions that need to be
filed in Vietnam. In addition, the introduction of
clear numeric benchmarks as filing thresholds,
especially those based on the value of assets
and revenues, may clarify the scope of filing
obligations for companies and thereby contribute
to legal certainty.
On the downside, to the extent that the asset and
revenue thresholds are “combined” and can be
met by a single party to the transaction, they lack
a proper “local nexus.” As a result of such “low”
thresholds, a large number of transactions could
potentially be caught by the Vietnamese merger
control regime. It is unclear whether the NCC will
have the necessary human and other resources
to handle a large amount of filings. This concern
is especially important for the early stages of the
new merger control regime, as the new antitrust
authority is still in the process of being set up.
Time will tell whether the NCC will be fully staffed
and up and running when the new merger filing
obligations kick in on 15 May 2020.
Please contact Chui Mei Goh if you would like to
obtain a copy of our English translation of Decree 35.
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Parity with international regulators?
Hong Kong Competition Commission
proposes to accept MFN commitments
On 31 March 2020 the Hong Kong Competition Commission (HKCC) commenced a
public consultation on the commitments offered by three online travel agents (OTAs)
to remove certain parity clauses in their existing and future contracts with
accommodation providers in Hong Kong. The consultation period was extended
yesterday to 23 April 2020. Significantly, this is the first time that the HKCC has
published a notice proposing to accept commitments offered under section 60 of the
Competition Ordinance (ordinance).
The investigation
The HKCC’s investigation concerned certain parity
clauses in the respective contracts of Booking.com,
Expedia.com, and Trip.com with accommodation
providers in Hong Kong. Three types of parity
clauses – often called most favored nation (MFN)
clauses – were examined:
• Wide price parity. Accommodation
providers were to always give the OTA the
same or better price as the prices they offer
in all other sales channels (excluding for
the purposes of the investigation the
accommodation provider’s own online
sales channels).
• Wide conditions parity. Accommodation
providers were to always give the OTA the
same or better room conditions as those they
offer in all other sales channels (excluding
for the purposes of the investigation the
accommodation provider’s own online
sales channels).
• Room availability parity. Accommodation
providers were to always give the OTA room
availability that is at least as favorable as those
given to any of its competitors.

HKCC’s concerns
The HKCC considered that the three OTAs made
up a large part of OTA accommodation bookings
in Hong Kong, and that the contracts between the
OTAs and accommodation providers were vertical
agreements (that is, the agreements were not
between competitors).
The HKCC went on to assess whether the parity
clauses could have the potential effect of harming
competition (as opposed to the object/purpose of
harming competition) in Hong Kong. The HKCC

concluded that these clauses may have the
potential effect of softening competition among
OTAs, and of hindering entry and expansion
by new or smaller OTAs who may not be able
to Parity with international regulators? Hong
Kong Competition Commission proposes to
accept MFN commitments 2 compete effectively
with the incumbents. The HKCC was therefore
concerned that the parity clauses could potentially
harm competition in breach of the First
Conduct Rule of the ordinance (which prohibits
anti‑competitive agreements).

Proposed commitments
To address the HKCC’s concerns, the OTAs offered
certain commitments aimed at ensuring that
they will not enforce or enter into agreements
with accommodation providers that contain
wide price parity, wide conditions parity, and
room availability parity terms. The HKCC was
satisfied that the proposed commitments were
appropriate to address its concerns about a
possible infringement of the First Conduct Rule
and therefore proposed to accept them. Notably,
the OTAs did not have to admit an infringement
of a competition rule as part of the proposed
commitments in this case.
The HKCC’s public consultation was extended
to 23 April 2020. If the proposed commitments
in this case are ultimately accepted, the HKCC
will end its investigation and will not bring
court proceedings against the OTAs on this
matter. The commitments will then remain in
force for five years from the implementation
date. The OTAs will also need to report to the
HKCC on their compliance with their respective
proposed commitments.
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Takeaways
Previously, there was no indication that parity or
MFN clauses were an enforcement focus in Hong
Kong. The HKCC’s guidelines, despite being quite
lengthy, make no mention of parity or MFN clauses,
although these have been subject to scrutiny by
antitrust authorities elsewhere and have even been
banned in some jurisdictions in Europe. Now that
parity clauses have caught the attention of the local
antitrust authority, businesses should review their
contracts to identify any parity clauses which may
pose competition concern in Hong Kong.
Given the numerous MFN cases brought by
antitrust authorities in Europe and the widely held
perception that these cases represent “cutting‑edge”
antitrust enforcement, this proposed settlement
may be interpreted to indicate the HKCC’s
willingness to align itself with international
antitrust enforcement trends and priorities.
All public cases by the HKCC so far were almost
entirely local affairs, so this new case may be viewed
as a “diversification”’ of enforcement priorities.
The proposed settlement notice seems to imply
that only “wide parity” clauses are off‑limits, while
“narrow parity” should be allowed, even though
the HKCC did not comment on narrow parity
clauses specifically. Narrow parity clauses force
the accommodation provider not to offer cheaper
rooms itself (for example, on a hotel’s own website)
than those provided to the OTA. In Europe, most
MFN decisions by antitrust authorities have
followed the same approach of prohibiting wide
parity clauses, while allowing narrow parity clauses
(though some antitrust authorities also view narrow
parity clauses negatively). In that sense, the HKCC’s
approach is aligned with the majority of antitrust
developments in Europe.
From a procedural perspective, this case is
significant because it indicates that the HKCC
is prepared to settle cases in appropriate
circumstances instead of bringing enforcement
proceedings in the Competition Tribunal by using
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the full spectrum of tools in its enforcement
arsenal. Section 60 commitments are a simple and
cost‑effective approach to settlement. In theory,
section 60 commitments may be offered by any
party under investigation at any stage. However,
whether or not the commitments are appropriate
to address the HKCC’s concerns appears to be a
matter of the HKCC’s discretion. In this case, the
HKCC considered that commitments were suitable
because they appropriately addressed the HKCC’s
concerns, wouldmParity with international
regulators? Hong Kong Competition Commission
proposes to accept MFN commitments 3 ensure
a speedy resolution to those concerns and were
considered to be a proportionate response in the
circumstances.
The previous instance of settlement in Hong Kong
saw the HKCC issuing an infringement notice
under section 67 of the ordinance in January
2020 against an information technology software
supplier for its alleged involvement in information
exchange which allegedly amounted to pricefixing.
Pursuant to the infringement notice, the HKCC
offered not to bring proceedings against the
supplier on condition that it made a commitment
to comply with the requirements of the notice
(which included the implementation of a
competition compliance program). The difference,
however, was that the supplier had to admit to an
infringement of a competition rule as part of its
commitment. This is a key distinction between the
section 60 commitments route and the possibility
to agree to the HKCC’s proposal of commitments
after it issues an infringement notice. This
settlement with the OTAs highlights the relatively
broad toolbox theHKCC has available to resolve
cases in a speedy fashion.
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Record‑high damages for antitrust claim
– a new era for antitrust litigation in China?
On 18 March 2020 the Nanjing Intermediate People’s Court (court) ruled in favor of
Yangtze River Pharmaceutical Group and its subsidiary (Yangtze Pharma) in an abuse
of dominance case against its suppliers of active pharmaceutical ingredients (API).
The court awarded the plaintiffs a record amount of damages as compensation for
the anti‑competitive conduct: CN¥68.8 million (close to US$10 million). This judgment
is expected to encourage more companies to come forward and bring antitrust
lawsuits before the Chinese courts.
Background
Yangtze Pharma is a well‑known pharmaceutical
manufacturer based in Jiangsu Province, near
Shanghai. In May 2019 Yangtze Pharma brought
an antitrust lawsuit against Hefei Yigong
Pharma and its subsidiary (Yigong), as well as
Yigong’s contract manufacturer. The allegation
was that Yigong and the contract manufacturer
had abused their dominant market position
in the supply of the desloratadine citrate
disodium (DCD) API for manufacturing one of
Yangtze Pharma’s core products, DCD tablets,
an antihistamine used to relieve nasal and
allergy symptoms. The contract manufacturer
had already settled with Yangtze Pharma,
hence the judgment only concerns Yigong.
The background to the dispute is as follows:
Yigong developed the API for DCD, as well as
the technology to make downstream DCD drugs,
i.e., DCD tablets and DCD capsules.
In 2006 Yigong assigned the manufacturing
technology of DCD tablets (including an
API‑related patent) to Yangtze Pharma and
committed to supplying DCD API (to be used as
a raw material in the DCD tablet production) to
Yangtze Pharma (2006 agreement). In exchange,
Yangtze Pharma agreed to pay Yigong a lump‑sum
technology transfer fee and a fixed per‑tablet
royalty for the next five years.
Yigong supplied DCD API to Yangtze Pharma
through the contract manufacturer from 2010
to 2017. After 2017 Yigong manufactured and
supplied the DCD API through its own subsidiary.
Up until Yangtze Pharma’s own subsidiary
obtained the approvals to manufacture DCD
API by itself in November 2018, Yigong and its
contract manufacturer were Yangtze Pharma’s

only DCD API suppliers. Over the years, in order
to renew the 2006 agreements and secure the
supply of DCD API, Yangtze Pharma had to accept
Yigong’s requests to increase prices, pay additional
per‑tablet royalties, and waive its liability in
relation to a project to develop another drug,
which did not progress as expected.
Yigong and its contract manufacturer also
manufactured and sold DCD capsules, a different
delivery medium for essentially the same drug as
the one contained in the DCD tablets produced by
Yangtze Pharma. Therefore, Yigong and Yangtze
Pharma became competitors in the DCD drug
market, while the API supply put them in a vertical
relationship at the same time.

Judgment
At the hearing, Yangtze Pharma alleged that
Yigong had abused its dominant market position
in the DCD API market by (1) engaging in
exclusive dealing, (2) charging excessive prices, (3)
bundling and charging additional royalties, and
(4) imposing unreasonable trading conditions.
The court deemed all four types of conduct to
be problematic under the Anti‑Monopoly Law,
finding Yigong to be a dominant player in the
upstream DCD API market in China as the only
drug license holder of DCD API until November
2018. Nonetheless, on point (3), the court
dismissed the bundling theory, but found Yigong
to have unreasonably charged additional royalties.
•

Exclusive dealing. Yangtze Pharma claimed
that Yigong imposed exclusivity in the new
long‑term API supply agreement (valid from
2017 to 2022). Along with other allegedly
unfair terms, the agreement stipulated very
high penalties if Yangtze Pharma wanted to
work with other DCD API suppliers.
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As a result, when Yangtze Pharma’s
own subsidiary obtained the approval to
manufacture DCD API in November 2018, it
was still “forced” to continue procuring API
from Yigong. The court found that the relevant
clauses in the long‑term supply agreement
amounted to exclusive dealing, as Yangtze
Pharma’s freedom to opt out and manufacture
its own DCD supply was unfairly restricted
during the contract term.
•

Excessive pricing. Yangtze Pharma argued
that Yigong’s prices were excessive. Over the
course of eight years, Yigong raised the DCD
API price from CN¥15,600/kg to CN¥48,000/
kg and attempted to further increase it
to CN¥60,000/kg. The court agreed that
Yigong had engaged in excessive pricing. The
court looked at “historical” price levels as
a benchmark to evaluate the excessiveness
of current prices. In particular, the court
found that Yigong’s historical supply price
of CN¥19,900/kg was a relatively fair and
reasonable price, as that price level had been
in effect for five years prior to the price hikes
at issue and it was clear that this historical
price was above cost.
In what looks somewhat like a reversal of
the burden of proof, the court held that the
defendant failed to show that its sudden,
sharp price increases were justified. In
particular, while the plaintiff showed that the
manufacturing costs did not change much,
Yigong failed to provide evidence proving that
the price hikes were the result of an increase in
the costs of raw materials and human capital
or the company’s increased investment.
The court also examined the potential
exclusionary effects of the excessive
pricing practice, finding that Yigong was
able to significantly increase the costs of its
rival, Yangtze Pharma, in the downstream
DCD market.

•
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Bundling and charging additional
royalties. Along with the transfer of
the rights to the DCD tablet technology,
the 2006 agreement also included the
assignment of a patent allegedly used
in DCD API production. The plaintiffs
claimed that the patent in question was not
actually used in the manufacturing of DCD
API and that Yigong unduly bundled the
transfer of the technology with the patent
assignment, thereby increasing the royalties.
The court dismissed this allegation. First, it
stated that the API‑related patent was not
required for manufacturing DCD tablets.
Second, the court found that Yangtze
Pharma paid no consideration for the patent
assignment in the 2006 agreement and its
amendments, as the royalties were only for
the technology transfer itself.
Nonetheless, the court pointed out that it was
unreasonable for Yigong to continue charging
royalties (of around CN¥12.2 million) for DCD
tablet sales after the five‑year royalty period
under the 2006 agreement had expired.
–

Unreasonable conditions.
The court found that Yigong had imposed
unreasonable trading conditions upon
Yangtze Pharma when the companies
were negotiating a new long‑term supply
agreement in 2017. In particular, the
court took issue that, during the contract
negotiations, Yigong required Yangtze
Pharma to waive its liability in relation
to another drug project and conditioned
the conclusion of the agreement on the
payment of additional per‑tablet royalties
(of around CN¥4.5 million). The court
found that Yangtze Pharma was forced
to accept these two conditions against its
will in order to secure API supply, and
this element of compulsion rendered the
terms unreasonable. In finding whether
the terms were imposed against Yangtze
Pharma’s will, the court examined
the parties’ negotiation track records
(including voice records) and found that
Yangtze Pharma consistently tried to
object to the terms.
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In terms of damages, the court awarded Yangtze
Pharma total compensation of CN¥68.8 million,
which included Yigong’s two rounds of additional
per‑tablet royalties (around CN¥16.7 million),
the difference between Yigong’s excessive
price and the court’s recognized reasonable
price (around CN¥51.6 million), plus legal
fees. When determining the reasonable
price, the court dismissed Yangtze Pharma’s
proposal (to use Yangtze Pharma subsidiary’s
manufacturing costs plus a 30 percent profit
margin) as an inaccurate benchmark, but chose
to rely on the historical price of CN¥19,900/kg
for the reasons stated above. In addition, the court
invalidated the relevant clauses in the long‑term
supply agreement and the agreement where
Yangtze Pharma was deemed to have been forced
to waive Yigong’s liability.

Key takeaways
Statistically at least, plaintiffs do not have good
chances of winning a private abuse of dominance
lawsuit before the Chinese courts. This judgment
shows that this is nonetheless possible. One of
the reasons why Yangtze Pharma was successful
may be that the antitrust claims were properly
framed, using antitrust language, structure,
and logic. This contrasts with many of the
prior abuse of dominance lawsuits, which were
launched by individuals against large companies
such as state‑owned enterprises and were often
poorly drafted.

Another reason for the successful litigation
outcome might be the plaintiffs’ litigation strategy.
Including the contract manufacturer, located in
Nanjing, as co‑defendant allowed the plaintiffs to
file the lawsuit before the Nanjing Intermediate
People’s Court, even though the contract
manufacturer quickly settled with the plaintiffs.
That court is one of the most experienced
tribunals in the antitrust space in China and
is geographically closer to the domicile of the
plaintiffs than that of the defendants.
In the past, the few cases where antitrust litigation
has been successful resulted in low levels of
damages. As a result, there has until now been
a perception that the prospects of low damages
awards worked as a disincentive for companies
to file antitrust lawsuits in China. Hence the
significance of this judgment: the amount of
damages awarded by the court is the highest by
any court since the Anti‑Monopoly Law came
into effect close to 12 years ago. The roughly
US$10 million equivalent represents around
two‑thirds of the compensation sought by
the plaintiffs. Therefore, the message that the
judgment sends out is not only that abuse of
dominance claims can be litigated successfully
in China, but also that it should be possible
for plaintiffs to obtain reasonable amounts of
damages. While this case is not necessarily a guide
to future damage awards, following this judgment,
we can expect plaintiffs who had previously
written this avenue off as not cost‑effective to be
emboldened to try again, and as a result, we may
see antitrust litigation becoming a more regular
phenomenon in China.
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Vietnam merger clearances as new filing
regime comes into force
One week before the new decree for implementing the 2018 Law on Competition
comes into force on 15 May 2020, the Vietnam Ministry of Industry and Trade (MOIT
MOIT)
announced merger clearance decisions for two offshore transactions. The decisions
were made in the name of the MOIT, as the new competition authority – the National
Competition Commission (NCC
NCC) – has not yet been set up.
PepsiCo/Pioneer Food transaction
The transaction was announced internationally
in July 2019, with a value of US$ 1.7 billion.
PepsiCo Inc. (PepsiCo), a US‑based food and
beverage company, plans to acquire 100%
ownership of Pioneer Food Group Limited
(Pioneer), a South Africa‑based company,
indirectly via a PepsiCo subsidiary in South Africa.
In Vietnam, both PepsiCo and Pioneer have
business in the fruit juice market.
The parties submitted the merger filing to the
MOIT on 13 December 2019. In turn, the MOIT
delegated authority to review the transaction
to the prior competition authority, the Vietnam
Competition and Consumer Authority (VCCA).
Based on the VCCA’s findings, on 5 May 2020,
the MOIT concluded that the transaction does not
violate the 2018 Law on Competition and may be
implemented without conditions.

Elanco Animal Health/Bayer animal
health transaction
Announced in August 2019, Elanco Animal Health
(Elanco), a US‑based provider of products
and services to improve animal health and
food‑animal production, offered to spend US$
7.6 billion to acquire the whole animal health
business of Bayer AG, a German multinational
pharmaceutical and life sciences company. In
Vietnam, the two companies work in animal
healthcare, including producing and providing
biological products, pharmaceuticals, harmful
organisms, and food supplements.

The parties submitted the merger filing to the
MOIT on 22 January 2020. Following a delegation
of authority from the MOIT, the VCCA carried out
the review of the transaction. Based on the VCCA’s
findings, on 5 May 2020, the MOIT concluded
that the transaction between Elanco and Bayer AG
does not amount to a prohibited transaction under
the 2018 Law on Competition. However, as Elanco
would likely dominate the market of antimicrobial
drugs for pigs in Vietnam following completion
of the transaction, the MOIT granted conditional
clearance. The specific conditions, which the
parties need to adhere to, were not disclosed in
the MOIT decision.

Takeaways
The 2018 Law on Competition hands jurisdiction
over merger control to the new NCC. However,
that authority has not yet been fully established.
Although the MOIT and the VCCA are not
explicitly authorized in the 2018 Competition Law,
they have taken on the responsibility to review
and decide on merger filings – at least in these two
instances – until the NCC is up and running.
The MOIT’s approach may be a pragmatic
step to bridge the ‘institutional gap’ until the
NCC is operational. That said, at the end of
this week – on 15 May – the new merger filing
thresholds will be in effect. The four sets of
benchmarks – combined value of assets in
Vietnam; combined revenues in Vietnam;
value of an onshore transaction; and combined
market share – will likely catch a wide range
of transactions, including many offshore deals
(see our analysis here). Therefore, it is more
pressing than ever that the NCC becomes
operational and the new Vietnamese merger
control regime gets off to a good start.
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CMA publishes its Annual Plan for 2020/2021
The UK Competition and Markets Authority (“CMA”) recently issued its Annual Plan
for 2020/2021, which aims to give clarity to the CMA’s objectives for the next year.
The report acknowledges that its publication comes out at a time of massive social
and economic turmoil caused by the COVID‑19 outbreak and that it is working hard
to keep pace with the rapidly unfolding situation.
Activity in the past year
In highlighting its active enforcement of the
competition rules in the previous year, the CMA
points out that it imposed fines on businesses
for infringing the rules which totalled over
£48 million and that it secured the disqualification
of nine company directors in connection with
corporate breaches of the competition regime.
It also notes some of its higher profile decisions,
including its controversial decision to block the
Sainsbury’s/Asda merger, and its review of the
audit market.

Objectives for the coming year
In keeping with previous years, the CMA has
centred its Annual Plan around a number of key
principles, as set out below.
The CMA’s strategic aims for the coming year are
set against a backdrop of high volumes of ongoing
casework, and in particular, an unprecedented
number of phase 2 (in‑depth) investigations.
The pressure of a heavy workload will be
increased by the UK’s departure from the EU,
following which the CMA anticipates that it will
face a 50% increase in the number of merger cases
that it takes on, amongst other responsibilities.
However, the CMA reiterates that it is well
prepared to take on its new responsibilities
whilst also remaining firmly committed to
UK‑ only matters.

1. Protecting consumers, including in
particular those in vulnerable
circumstances
In aiming to protect consumers, the CMA will
focus on both its enforcement capabilities and
behavioural insight skills. The CMA explains that
where the ‘competition broom cannot sweep or
cannot sweep cleanly or quickly enough’ it will
promote consumer interests in a holistic way,
although no specific details are provided as to the
types of tools that the CMA is envisaging to use.
The CMA also refers to specific industries
that it will continue to place a strong focus
on. These include funeral markets, care home
providers, fertility clinics, the pharmaceutical
sector and other healthcare related markets.

2. Improving trust in markets
The CMA’s main focus in improving trust in
markets is on legislative changes. In particular,
the CMA advocates for reforms to its duties in
relation to its authority to promote consumer
interests and conduct work as swiftly as possible.
To this end, the CMA cites the proposals it
made to the government in February 2019 for
reforms designed to help stop anti‑competitive
conduct sooner.
The CMA also intends to play a more visible role
by building a greater evidence base and doing
more to signal expectations of good business
behaviour. The beginnings of such work can
be seen in the CMA’s ‘Cheating or Competing’
campaign that was launched in February 2020.
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3. Tackling concerns in digital markets
The CMA acknowledges that the ‘digital market’
is not a sector in itself, but rather that most
businesses are increasingly shifting their trading
online. Despite this, the CMA contends that
‘the UK has an analogue system of competition
and consumer law in a digital age’. As such,
the CMA supports recommendations for the
development of a new pro‑competitive regulatory
regime for digital platforms. The CMA will provide
advice to the government on what such a regime
should look like through its newly formed Digital
Markets Taskforce.
Notably, the CMA will also update its Merger
Assessment Guidelines to reflect better how digital
markets function and the CMA’s recent practice
in its assessment of mergers. Similarly, the CMA
aims to develop its technological understanding
and capabilities to improve its investigations.

4. Enhancing productivity and
economic growth
The CMA’s actions in furtherance of this objective
mostly relate to government engagement,
including promoting practical guidance on how
to design and implement policies that harness
the benefits of competition. Similarly, the CMA
intends to expand its outreach and training on
competition matters for civil servants.

5. Climate change – supporting the
transition to a low carbon economy
As part of this newly introduced objective,
the CMA explains that it will aim to support
businesses in adapting to climate change while
ensuring that markets remain competitive and
open to disruptive innovation.
The CMA sends a positive message to businesses
engaging in ‘sustainability initiatives’,
underlining that it will communicate with them
to ensure they do not shy away from initiatives
due to unfounded fears of being in breach of
competition law as a result of cooperation with
competitors. However, the CMA will also deepen
its understanding of ‘green’ claims made by sellers
to customers to ensure that consumers are not
affected by false or misleading statements on
this topic.

6. Taking on new responsibilities as a result
of the UK leaving the EU
In anticipation of taking on new responsibilities
conferred on it as a result of Brexit, the CMA
reassures companies that it remains open to
talking to businesses and other interested parties
about specific concerns they may have relating
to Brexit.
The CMA also aims to accelerate its engagement
with ‘international partners’ to share information
and expertise, in addition to participating in
forums such as the Organisation for Economic
Cooperation and Development and the
International Competition Network.
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CMA reports to be published this year

Watch this space

The CMA’s Plan highlights various reports and
studies it intends to publish this year in relation to
the following:

It was clear from the outset that the coming
year was going to be an important period of
transition for the CMA, in preparation for its
expanded responsibilities in a post‑Brexit
world, as a competition authority outside of
the EU system coordinated by the European
Commission. In part reflecting this, the CMA
appears recently to have adopted a more proactive
enforcement stance, particularly in reviewing
mergers, where it has taken a tougher line with its
investigatory procedures. It has also been an active
participant in debate about the need to update its
statutory remit and procedures.

•

Online platforms and digital
advertising: an ongoing market study into
online platforms and digital advertising,
including the market power of digital
platforms in consumer‑facing markets and
the lack of consumer control over data.

•

Funeral markets: an ongoing market
investigation into funeral markets.

•

Fertility clinics: a public consultation on
guidance on consumer protection law for
fertility clinics.

•

General state of competition: a report
to assess the state of competition in markets
across the UK and consumers’ experience of
those markets.

•

Review of 2016 study: a review of
the CMA’s legal services market study
conducted in 2016 to assess the extent to
which the recommendations in that market
study have been taken forward and the
impact of the changes.

Given the circumstances with the COVID‑19
pandemic, however, it is quite possible that the
priorities of the CMA (and other regulators)
will need to be recalibrated, depending on the
length and ultimate economic impact of the crisis.
For example, one might expect a more detailed
early steer on the UK’s approach to state aid in a
post‑Brexit world, when it is no longer subject to
the EU rules in this area, given the huge demands
for state assistance coming from many parts of the
economy. Furthermore, the CMA’s well publicised
ambitions on other fronts, such as more effective
competition enforcement in digital markets,
may need to be more modest in the immediate
term – whether because of resourcing issues,
the re‑ordering of its priorities or, in the case of
digital markets, the pivotal role that the big online
and tech businesses may be required to play in
getting the economy back on its feet.
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Seventh Circuit deepens the circuit split on
the “sham exception” to Noerr‑Pennington
On 23 March 2020 the U.S. Court of Appeals for the Seventh Circuit issued a decision
on Noerr‑Pennington’s sham exception, increasing a circuit split on the proper analysis
of “serial petitioning” claims. U.S. Futures Exchange, LLC v. Board of Trade of the City of
Chicago, Inc., No. 18‑3558 (7th Cir. 23 March 2020).1 The Seventh Circuit held that each
petition in the alleged “series” must be objectively baseless for the sham exception to
apply – diverging from a number of circuits that have found that a showing of
objective baselessness is required only in single‑petition claims, not in serial
petitioning sham claims.
reasoning of U.S. Futures Exchange may
suggest that those filings amount to a single
petition, not a series, and should have the
same protection as an individual petition.

This decision has important implications for
clients that regularly petition the government:
•

•

•

The Seventh and First Circuits now hold that
a series of government petitions can only be
considered a “sham” (and thus not immune
from challenge under the antitrust laws)
if each petition is 1) objectively baseless,
and 2) brought with the subjective intent
to “interfere directly with the business
relationships of a competitor through the use
of the governmental process—as opposed
to the outcome of that process—as an
anticompetitive weapon.”
Other circuits have held that the standard
above applies only to single petitions and
that serial petitioning may be considered a
“sham” under less stringent standards. As a
result of the circuit split, it is possible that
the U.S. Supreme Court may weigh in on this
issue, either in the U.S. Futures Exchange
case (if the parties choose to seek certiorari)
or a future case.
The U.S. Futures Exchange decision is
particularly relevant to pharmaceutical
companies that submit multiple citizen
petitions to the U.S. Food and Drug
Administration (FDA). Under U.S. Futures
Exchange, if those citizen petitions relate to
a single overarching issue – e.g., whether the
FDA should approve a specific generic – the

In U.S. Futures Exchange, plaintiff U.S. Futures
Exchange (USFE) brought antitrust claims against
the Chicago Board of Trade and the Chicago
Mercantile Exchange. The plaintiff alleged, among
other things, that the defendants filed with the
Commodities Futures Trading Commission
(CFTC) 54 objections to the plaintiff’s application
to be approved as a rival futures trading platform.
USFE alleged that this pattern of filing serial
petitions to the CFTC delayed its approval, which
ultimately led to its failure as a competitor. USFE,
opinion at 2‑3.
The district court granted summary judgment on
the ground, among others, that defendants’ filing
of objections to the CFTC was lawful government
petitioning, and therefore protected from antitrust
liability by the Noerr‑Pennington doctrine.2
The Seventh Circuit affirmed. It rejected plaintiff’s
argument that defendants’ petitioning fell into the
“sham exception” to Noerr‑Pennington, holding
that under Supreme Court precedent, “sham”
petitioning had to be both 1) objectively baseless,
and 2) brought with the subjective intent to
“interfere directly with the business relationships
of a competitor through the use of the
governmental process—as opposed to the outcome

2
1

The opinion is available at http://media.ca7.uscourts.gov/cgi-bin/
rssExec.pl?Submit=Display&Path=Y2020/
D03-23/C:18-3558:J:Manion:aut:T:fnOp:N:2491263:S:0.

The Noerr‑Pennington doctrine protects companies and individuals
from antitrust liability for lawful petitioning of the government, even
when the petitioning seeks government action that would reduce
competition. Eastern R.R. Presidents Conference v. Noerr Motor
Freight, Inc., 365 U.S. 127 (1961); United Mine Workers of America v.
Pennington, 381 U.S. 657 (1965).
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of that process—as an anticompetitive weapon.”
USFE, opinion at 12 (quoting Prof’l Real Estate
Investors, Inc. v. Columbia Pictures Indus., Inc.,
508 U.S. 49, 60‑61 (1993) (emphasis in original)).3
The Seventh Circuit recognized that its ruling
diverged from the views of the Second, Third,
Fourth, and Ninth Circuits. USFE, opinion at
14. According to the court, each of those other
circuits has “adopt[ed] some version of the view”
that Professional Real Estate Investors (PRE)’s
two‑ pronged approach applies only to single
petition claims, such as a single sham lawsuit;
by contrast, a less stringent test from California
Motor Transp. Co. v. Trucking Unlimited,
404 U.S. 508 (1972) applies to serial petitioning.
Specifically, those courts have held that under
California Motor Transport, only the subjective
prong applies: serial petitioning with the intent to
interfere with a competitor’s business through the
use of the governmental process, rather than the
outcome of that process, is sufficient to fall into
the sham exception. The “objectively baseless”
prong does not apply. Id.4
Siding with the First Circuit5, the Seventh Circuit
rejected the argument that PRE and California
Motor Transport establish two different tests
for single‑petition and serial‑petition claims.
The court noted that California Motor Transport
itself referred to patterns of “baseless,” repetitive
claims. USFE, opinion at 15. Thus, rather than
overlooking the objectively baseless prong,
California Motor Transport “contains the
very origins of the sham exception’s first step:
an objective reasonableness assessment.” Id.
And that approach makes sense, according to
the Seventh Circuit, because there is “’little logic’

3

The First Circuit agreed with the district court that defendants’
petitioning was not objectively baseless, noting that the CFTC
addressed each of defendants’ objections, and required USFE to
make certain changes in response to those objections. USFE, Opinion,
at 17‑18.

4

The Federal Trade Commission has taken this position as well. See,
e.g., Plaintiff Federal Trade Commission’s Opposition to Shire
ViroPharma Inc.’s Motion to Dismiss, at 21‑22, Federal Trade
Commission v. Shire ViroPharma, Inc., 17‑cv‑00131‑RGA (D. Del.),
available at https://www.ftc.gov/system/files/documents/cases/022_
ftc_opp_to_vp_mtd_5-25-17.pdf.

5

USFE at 14 (citing Puerto Rico Telephone Co. v. San Juan Cable LLC,
874 F.3d 767 (1st Cir. 2017)).

in concluding a petitioner loses the right to file an
objectively reasonable petition merely because
it chooses to exercise that right more than once
in the course of pursuing its desired outcome.”
Id. at 16.
Interestingly, the Seventh Circuit noted that
even if PRE and California Motor Transport
applied different standards to single‑petition
and serial‑petition claims, USFE would still
lose. According to the Seventh Circuit, even
though defendants submitted 54 objections to
the CFTC, those “multiple efforts to influence
the Commission’s decision [concerned] one
overarching issue: whether to approve USFE’s
application.” Id. at 17. Thus, the fact of multiple
filings did not transform one proceeding on a
single issue into a “pattern” or “series” of petitions.
This part of the ruling, although likely dictum,
may provide important guidance to courts
in other cases. In a number of brand‑generic
pharmaceutical cases, for example, plaintiffs have
alleged that a brand’s submission of multiple
citizen petitions to the FDA amount to a pattern
of sham petitioning. If those multiple citizen
petitions relate to a single overarching issue – e.g.,
whether the FDA should approve a specific generic
– the reasoning of USFE may suggest that those
filings amount to a single petition subject to PRE,
not a series.
The Seventh Circuit’s decision indicates that the
deepening circuit split on the sham exception to
Noerr‑Pennington may be ripe for Supreme Court
review – PRE, after all, was decided in 1993. After
27 years, it is time for the Supreme Court to weigh
in again.
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A welcome update from the U.S. antitrust
agencies regarding merger review process
Last week, the U.S. antitrust agencies announced
two important updates affecting their review
of transactions:
1.

The Federal Trade Commission (FTC)
announced that effective 30 March 2020
the U.S. antitrust agencies will begin
“processing requests for early termination”
of the 30 (or 15) calendar day waiting
period for filings submitted pursuant to the
Hart‑ Scott‑Rodino Antitrust Improvements
Act of 1976 (the HSR Act).

2. The FTC and Antitrust Division of the U.S.
Department of Justice (DOJ) announced
an expedited review procedure for certain
collaborations involving COVID‑19 public
health projects.
As we discussed in a prior alert, antitrust agencies
around the world are taking a variety of measures
to respond to the unique burdens on their review
processes imposed by the coronavirus pandemic.
Parties to transactions should continue to consult
with antitrust counsel on the latest developments
that may impact deal timing.

Processing requests for early
termination of HSR waiting periods
begins 30 March 2020
On 27 March 2020 the FTC announced that,
due to the success of the electronic filing system
implemented earlier in the month, the FTC and
DOJ would resume processing requests for early
termination (ET) beginning 30 March 2020 for
filings submitted prior to and subsequent to
this date. However, given that normal business
operations remain disrupted and staff from
both the FTC and DOJ are working remotely,
processing of ET requests would be subject to
certain guidelines:

•

As before, ET will only be granted when
both the FTC and DOJ conclude they will
not take enforcement action against the
notified transaction.

•

Parties are instructed not to contact staff
to request or inquire about ET. Whereas
previously parties may have contacted agency
staff to advocate for ET, they must now refrain
from doing so. Given limited and stressed
resources, the agencies are prioritizing the
review of filings that may raise competitive
concerns and will grant requests for ET only to
the extent that time and resources allow. This
means parties should expect ET to be granted
in fewer cases and more slowly than usual.

•

Any doubts about the competitive impact of a
transaction will be resolved against granting
ET, consistent with the agencies’ policy
that scrutiny of potentially anticompetitive
conduct or transactions will not be relaxed
despite disruption to normal business
operations. If any doubts or competitive
concerns linger, ET will not be granted and
the agencies may issue a Second Request to
the parties for additional information in order
to continue investigating those concerns. In
these cases, the parties would not be able to
close an investigated transaction until they
have substantially complied with the Second
Request and observed a second waiting period
(or satisfied other agreed‑upon timelines
set forth in a timing agreement between
the parties) unless the antitrust agencies
terminate their investigation and the waiting
period earlier.
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The practical impact of these guidelines is that
filing parties should structure their transaction
timelines on the assumption that ET will not be
granted or, if it is granted, that it may be granted
near the end of the 15‑ or 30‑calendar‑day
statutory waiting period. In addition, we expect ET
to be granted primarily to those transactions that
obviously pose no competitive concerns at all —
e.g., HSR filings made to report exercises of stock
options by corporate officers or the vesting of an
officer’s or director’s restricted stock units.
We expect this process to be modified consistent
with the agencies’ workflow and the scarcity or
availability of resources during the pendency
of the disruption to normal agency operations.
Companies developing a deal timeline should
consult counsel for the latest insights into merger
review timing.

Expedited review procedure for
COVID‑ 19‑related collaborations
On 24 March the FTC and DOJ issued a joint
statement implementing an expedited review
procedure for certain collaborations involving
COVID‑19 public health projects in recognition of
the fact that timing is of the essence for businesses
collaborating on public health initiatives to
address the global pandemic. Both the FTC
(via its “Staff Advisory Opinion” procedure)
and the DOJ (via its “Business Review Letter”
procedure) receive and respond to inquiries
from businesses regarding the legality of
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certain proposed conduct under the antitrust
laws. Although these procedures typically take
months from the initial request or inquiry to
issuance of the agency’s response, under the
new expedited procedure, the FTC and DOJ will
resolve all COVID‑19‑related requests regarding
public health and safety within seven days of the
agencies’ receipt of all information necessary to
evaluate the proposed conduct.
The agencies stated that they would also expedite
the processing of filings under the National
Cooperative Research and Production Act of 1993,
which applies to standard‑setting organizations
and other joint ventures to provide flexible
treatment to those collaborations under the
antitrust laws.
Businesses seeking to avail themselves of this
expedited procedure and obtain guidance from
the agencies regarding the propriety of proposed
conduct should consult counsel to ensure their
requests adhere to the instructions and guidelines
set forth by the agencies in connection with the
expedited process. Counsel also can advise on
the agencies’ general Antitrust Guidelines for
Collaborations Among Competitors, which sets
forth the framework applied by the agencies in
analyzing whether a collaboration runs afoul of the
antitrust laws. The more closely a collaboration
comports with these guidelines, the more likely
it is to pass antitrust muster upon review by the
agencies, providing a modicum of certainty during
very uncertain times.
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European Court of Justice upholds European
Commission’s €20 million ‘double’ fine for
gun‑jumping merger control clearance
Norwegian salmon farmer Marine Harvest has been unsuccessful in its appeal to the
Court of Justice of the European Union (CJEU) regarding substantial and separate fines
imposed on it by the European Commission for both failing to notify a merger and for
'jumping the gun' in implementing the transaction prior to competition clearance.
The judgment contains noteworthy rulings on
the application of the ne bis in idem principle
(no double jeopardy) when considering fines
under EU competition law, in addition to clarifying
the application of the notification and standstill
obligations under Article 4(1) and Article 7(1) of the
EU Merger Regulation (EUMR).
The ruling is particularly important for companies
engaging in merger activity as it demonstrates that
the Commission can, in effect, impose a 'double' fine
for essentially the same conduct. Companies should
therefore exercise even greater caution in future
when assessing their merger control notification
obligations, in order to avoid being penalised for
unauthorised implementation of a transaction.

Background
The case concerned the acquisition by Marine
Harvest, a fish farmer and processor, of Morpol,
a producer and processor of salmon.
Marine Harvest had acquired a 48.5% stake in
Morpol in December 2012 by way of a private
transaction, a further 38.6% in March 2013
following the completion of a public offer, and the
final 12.9% in November 2013. Marine Harvest
had requested a case team allocation from the
European Commission in December 2012 regarding
the acquisition of sole control of Morpol but only
formally notified the Commission in August 2013,
following the public bid.
Although the Commission cleared the deal in
September 2013, it found that Marine Harvest had
already acquired de facto control of the target with
the first acquisition in December 2012 and it should
therefore have made the notification at that time.
As a result, the company was found to be in breach
of both Article 4(1), which requires companies to
notify the Commission prior to the implementation
of a concentration with an EU dimension, and
Article 7(1) which imposes a standstill obligation
on companies requiring them not to implement a

concentration prior to notification and clearance (a
standstill obligation). The Commission accordingly
imposed two sets of fines of €10 million each.
Marine Harvest appealed the Commission's decision
to the EU's General Court in October 2014 but was
unsuccessful. It then appealed this judgment to the
CJEU in January 2018.

Grounds of appeal
Marine Harvest raised two main grounds of appeal
against the General Court's judgment, each of which
was rejected by the CJEU.

1. Interpretation of the Article 7(2) carve‑out
Article 7(2) sets out a carve‑out from the standstill
obligation, which allows companies to implement a
public bid for “a series of transactions in securities”.
Marine Harvest argued that the exemption available
in Article 7(2) was incorrectly found not to apply by
the General Court as it did not assess the provision
in light of recital 20, which states that “transactions
that are closely connected in that they are linked
by condition” should be treated as a “single
concentration”. Marine Harvest's argument was
that, as the acquisition in December 2012 and the
subsequent public bid acquisition were linked de
jure by mutual conditionality, they were therefore
steps in a “single concentration”. As such, the
Article 7(1) obligation was only triggered after the
public bid acquisition.
The CJEU rejected this argument and endorsed
previous rulings that a concentration arises as soon
as the merging parties implement operations which
create a lasting change in control of the target.
It found the exemption in Article 7(2) and recital
20 to apply only to a series of transactions where
all of them are necessary before a change of control
occurs. Article 7(2) is irrelevant in a situation in
which control is conferred in the context of the
initial transaction; in that situation a concentration
arises immediately and the subsequent transactions
do not affect that analysis.
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In this case, evidence of de facto control arising
from the first transaction included the fact that
the Marine Harvest was highly likely to achieve a
majority at the shareholders' meeting, given the
size of its shareholding in December 2012 relative
to the level of attendance of other shareholders at
shareholders' meeting in previous years.

2. Fines: Ne bis in idem and the principles
governing concurrent offences
Marine Harvest also argued that the General Court
had erred in determining that the principle ne bis
in idem – i.e. the prevention of double jeopardy
– does not apply to a situation in which several
penalties are imposed in a single decision, even
if they are imposed for the same action. It argued
that the principle covers any double punishment,
irrespective of whether it is imposed in the same or
separate proceedings.
However, the CJEU rejected this argument on
the basis that the ne bis in idem principle only
precludes an undertaking being found liable, or
proceedings being brought against it afresh, on
the grounds of anti‑competitive conduct for which
it has been penalised or declared not liable by an
earlier decision that can no longer be challenged.
The CJEU concluded that, as the two penalties were
imposed by the same authority in a single decision
(rather than one being imposed in a separate, earlier
decision), the ne bis in idem was not applicable.
Marine Harvest also appealed on the basis of
principles governing concurrent offences. It argued
that failure to notify under Article 4(1) is a more
specific offence and therefore subsumes the more
general gun jumping offence under Article 7(1).
Companies may have gained comfort from Advocate
General Tanchev's opinion, issued in September
2019, which supported this position. The Advocate
General argued that the conduct that breaches the
notification obligation and the standstill obligation
is the same and the standstill obligation should
therefore subsume the notification obligation in
accordance with concurrent offences principles.
Again, however, the CJEU rejected this argument.
It echoed the General Court's statement that the EU
legislature had not created a hierarchy as between
these two provisions, and that the EUMR provides
for the possibility of imposing separate fines in a
situation where those infringements are committed

concomitantly. The CJEU also observed that Article
4(1) and Article 7(1) pursue autonomous objectives,
with one laying down an obligation to act and the
other laying down an obligation not to act.

Case comment
This judgment may be considered surprising given
that it is one of the rare cases where the CJEU
has not followed the Advocate General's opinion.
Nevertheless, it is in line with the enforcement
trend against gun jumping over the last decade,
and in that context it is simply the latest ruling to
underscore the EU authorities' dedication to ex
ante merger control (as well re‑affirming recently
established principles relating to the acquisition of
control based on the de facto ability to command a
majority of votes at shareholders' meetings).
The Commission had acknowledged in its
infringement decision that Marine Harvest had not
exercised its voting rights in Morpol after acquiring
de facto control over it upon the initial transaction,
and considered it important that Marine Harvest
had kept the Commission informed through
pre‑notification contacts starting shortly afterwards.
But while these may have been mitigating factors in
determining the appropriate level of the fine, they
were not sufficient to deter the Commission from its
finding of a gun jumping infringement.
This robust approach to enforcement is also
highlighted by the chronology of the European
Commission's investigations: it pursued the
procedural breaches through to its decision
imposing the fines on Marine Harvest in July 2014,
even though it had been prepared to give clearance
to the transaction itself in September 2013.
The judgment is also instructive in showing the
EU courts' somewhat formalistic interpretation
of EU competition law provisions, including a
willingness to uphold fines for breaches of separate
EU provisions, regardless of the closely connected
nature of the conduct.
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FTC and FDA intensify efforts to promote
biologics competition
On March 9, 2020, the U.S. Federal Trade Commission (FTC) and Food and Drug
Administration (FDA) (collectively, “the Agencies”) held a public workshop to discuss
competition issues concerning biologics. The workshop, along with the Agencies’
recent Joint Statement Regarding Collaboration to Advance Competition in the
Biologic Marketplace, signals a new priority on efforts to promote competition
between biologics and biosimilars. Here are some key takeaways from the workshop.
Background: biologics and biosimilars
Biologics are protein‑based therapeutic drugs
derived from living matter or produced in a living
system using biotechnology. In contrast to the
chemically‑synthesized small molecules used in
most drugs, the therapeutic proteins that form
the basis of biologics are larger and more complex.
Biologics are playing an increasing role in the
treatment of many serious illnesses, including
rare genetic disorders, autoimmune diseases,
and cancer, and make up the fastest growing
segment of prescription medicine spending in
the United States. They are also one of the most
expensive, with annual treatment costs often
running in the tens of thousands of dollars.
In an effort to encourage and facilitate the
development of biosimilars that compete with
biologics, in 2009 Congress enacted the Biologics
Price Competition and Innovation Act, which
created “an abbreviated pathway for biological
products demonstrated to be biosimilar or
interchangeable with an FDA‑licensed reference
product” – analogous to the Hatch‑Waxman Act
for generic drugs. The FDA approved the first
biosimilar in the United States in 2015, and as of
today, there are 26 FDA‑approved biosimilars,
15 of which are currently being marketed.
Biosimilars are generally priced 15 to 35 percent
lower than reference biologics.

Scrutiny on marketing and potentially
anti‑competitive conduct is likely
to increase
Although there has been little antitrust
enforcement to date in the biologics area,
antitrust scrutiny is likely to increase.
The FTC has been focused on the importance
of competition from biosimilars for some time,
including issuing a report on the topic in 2009
drawing on the agency’s extensive experience in
the area of generic competition. At the workshop,
representatives from the FDA and FTC stressed
they intend to work closely together to enhance
competition from biosimilars. They identified
joint efforts in two key areas. First, the Agencies
are taking steps to police companies’ efforts
to inhibit the development and approval
of biosimilars. This includes, for example,
vigilance with respect to restrictions on biosimilar
companies’ access to samples, patent abuse,
which could include unlawful use of so‑called
“patent thickets”1, and abuse of the citizen petition
process. It also includes scrutiny on reverse
payment patent settlements involving biologics.
Under the Patient Right to Know Drug Prices Act,
the FTC and U.S. Department of Justice (DOJ)
obtain patent settlement agreements between
reference biologic products and biosimilar
manufacturers. The FTC is well‑positioned
to bring enforcement actions against
anti‑competitive biologic‑biosimilar agreements
as a result of its significant experience with
brand‑generic pharmaceutical patent settlements.

1

At least one private case has challenged the accumulation and
assertion of numerous patents as an unlawful “patent thicket”
strategy designed to prevent the entry of biosimilars. See UFCW Local
1500 Welfare Fund v. Abbvie, Inc. et al, C.A. No. 1:19‑cv‑01873 (N.D. Ill).
Plaintiffs’ allegations are subject to a pending motion to dismiss.
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Second, the Agencies are paying close attention
to practices that may increase barriers to the
effective marketing of biosimilar products.
Both Agencies emphasized their efforts to
ensure that health care professionals receive
truthful, non‑misleading information about
biologics and biosimilars, as robust competition
in the marketplace depends on consumers
and prescribers receiving reliable and truthful
representations. Misleading statements
could include: (1) advertising that creates an
impression of clinically meaningful differences
between biologics and biosimilars, and (2)
advertising that states or suggests biosimilars
are of a lower quality than biologics. FDA
representatives explained that both of these
types of assertions would be likely to mislead
because biosimilars cannot be marketed unless
there are no material differences between the
biosimilar and the reference biologic, and the
regulatory pathway for approval of a biosimilar
is as rigorous as that for biologics. Other barriers
to competition could include exclusionary
contracting practices, rebate traps,2 or formulary
or reimbursement restrictions.

The Agencies will use all their tools
to promote competition
The FTC can bring claims against misleading
or deceptive statements through its Bureau
of Consumer Protection by enforcing FTC Act
§ 5’s prohibition of unfair and deceptive acts
or practices and § 12’s prohibition on false
advertisement of food, drugs and services, or
through the Bureau of Competition by enforcing
§ 5’s prohibition of unfair methods of competition.
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The FDA monitors advertisements and
promotional labeling for prescription drugs
and works to ensure that prescription drug
information is truthful, balanced, and accurately
communicated. The FDA’s Office of Prescription
Drug Promotion works with the DOJ to enforce
compliance with FDA regulations. In addition,
in February 2020, the FDA issued the draft
guidance “Promotional Labeling and Advertising
Considerations for Prescription Biological
Reference and Biosimilar Products” covering
promotional issues involving both reference
products and biosimilars. The guidance states
that advertising and promotional labeling must
be truthful and non‑misleading, and convey
information about a drug’s efficacy and risks in a
balanced manner. The FDA is currently soliciting
comments on the draft guidance.

Looking ahead
With the Agencies having clearly stated their
commitment to use their resources to promote
robust and fair competition in the biologics
market, we are likely to see greater scrutiny in
this area in the near future. Industry participants
with questions or concerns about complying with
FTC and FDA regulations related to biologics
development, marketing and sales should consider
contacting experienced outside counsel.
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2

A “rebate trap” is the practice of established brands offering
volume‑based rebates to insurers or pharmacy benefit managers to
incentivize them to provide coverage for brand‑name drugs. This can
result in insurers declining to provide coverage – or requiring a larger
copay – for generic or biosimilar alternatives.
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Brexit and the transition period – implications
for the EUMR’s one‑stop‑shop
For a more detailed analysis of the regulatory issues impacting various sectors, please
visit: Hogan Lovells Brexit Hub
The UK’s departure from the EU on 31 January
has initiated an 11 month transition period, during
which the application of EU competition law in
the UK will remain largely unchanged. Thus the
EU rules governing mergers will continue to apply
during this transition period.
However, in the run up to 31 December 2020
and thereafter, the ending of the one‑stop‑shop
principle as it has applied to the UK aspects
of European merger reviews could create
jurisdictional uncertainties and complications for
merging parties.
Particular care will need to be taken in relation to
ongoing EU reviews straddling the period at the
end of the year when the UK moves from being
inside to outside the EU rules.

Key points:
•

The EU competition rules applicable to larger
cross‑border mergers will continue to apply
to such mergers with an impact on the UK
until the end of 2020

•

In particular, the one‑stop‑shop under the
EU Merger Regulation will continue to
operate during this period:
– The European Commission will retain
exclusive jurisdiction to review deals
formally notified in Brussels before the
end of 2020 (no possibility for parallel UK
review in such situations)

•

Under the EU Merger Regulation (EUMR), a merger
that meets the EUMR jurisdictional thresholds,
which are based on the size and geographic spread
of the parties’ revenues, must be notified to the
European Commission (Commission) to the
exclusion of any EU Member State merger control
rules that might otherwise apply. This is known as
the one‑stop‑shop principle which, subject to certain
narrow exceptions, obviates the need for parties to
make (potentially multiple) national notifications in
the EU.1
The Withdrawal Agreement confirms that the EU
rules governing mergers will continue to apply
during the transition period that runs to the
end of 2020. Thus the division of jurisdiction,
as currently governed by the EUMR and the UK
Enterprise Act 2002, between the Commission
and the UK’s Competition and Markets Authority
(CMA) will remain unchanged for the most part
during this period – such that:
•

The merging parties’ UK revenues must still be
taken into account when assessing whether the
EUMR jurisdictional thresholds are met.

•

Where a deal triggers EUMR jurisdiction
and is notified before the end of this year, the
Commission will continue to have exclusive
jurisdiction to review it, including in relation
to the UK aspects. The Commission will retain
jurisdiction over these cases until it reaches
a final decision, whether after an initial
Phase 1 review or after an in‑depth Phase 2
investigation (even if that review runs beyond
the transition period).

•

The existing limited exceptions to the
one‑stop‑shop principle will continue to
operate: the CMA will be able to review
UK aspects of EUMR mergers where the
Commission has agreed to a request by either
the merging parties or the CMA (under Article
4(4) and Article 9 EUMR respectively) for a
reference back to the UK.

1

The merger control system described in this briefing applies to
European Free Trade Area (EFTA) states as well to those in the EU, ie
to the whole European Economic Area (EEA) consisting of the EU and
EFTA, but for convenience reference is made just to the EU rather
than to the EEA.

But from the start of 2021, when the UK
will be outside the EU rules, the European
Commission will not have jurisdiction over
UK aspects of such mergers:
– Instead the UK authorities will be able
to vet them (potentially in parallel with
review by the European Commission for
the EU 27)

•

Little change during 2020

EU/UK jurisdiction for deals agreed but not
notified before the end of 2020 will need
careful checking
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During the transition period, for EUMR cases
where the Commission has exclusive jurisdiction,
the CMA remains a part of the system of
cooperation between national competition
authorities which provides the Commission with
support. As such, the CMA continues to share and
receive information related to EUMR cases until
the Commission reaches a final decision. The only
change during this period is that the CMA is not
able to attend, as of right, the EU Member State
advisory committee meetings which assist the
Commission’s review. UK representatives may
still be invited to participate in these meetings
where specific matters under consideration relate
to UK markets (or, in the words of the Withdrawal
Agreement, “the presence of the UK is necessary
and in the interest of the European Union”), but
they are not entitled to vote.
In this period the Court of Justice of the
European Union (CJEU) retains jurisdiction to
adjudicate an appeal regarding an EUMR merger
decision, including one which has effects in UK
markets, so long as the appeal application is
formally lodged with the CJEU before the end of
the transition period.

From 2021 onwards, potential parallel
review in the EU and the UK
From the start of 2021 onwards, parties involved
in a transaction which falls within the EUMR and
affects UK markets will no longer benefit from
the one‑stop‑shop principle – insofar as this
mechanism would previously have precluded the
CMA from reviewing such deals in parallel with
the Commission.
In addition, the merging parties’ UK revenues
must, from this point forward, be excluded when
assessing whether the EUMR jurisdictional
thresholds are met.

The CMA may exercise jurisdiction to review
transactions where the UK thresholds are met,
even when the EUMR applies. Parties may
therefore have the burden of an additional review
in parallel with that undertaken in the EU.
Further, the exclusion of UK revenues from the
EUMR analysis may affect jurisdiction in the EU.
In particular, where the parties’ UK revenues
constitute a substantial part of their overall EU
revenues, the exclusion of the UK revenues from
the EUMR analysis may mean that, whereas the
transaction would have fallen under the EUMR
while the UK was still part of the EU, it does not
do so post‑transition. In such circumstances, the
deal would no longer be subject to the exclusive
jurisdiction of the Commission and, instead, one
or more mandatory filings under the national rules
of EU Member States may be required.
It is even possible that the exclusion of UK
revenues from the analysis could lead to a
transaction that previously would have fallen
outside the EUMR now being subject to it.
This would be as a result of the operation of
the so‑called ‘two‑thirds rule’ in the EUMR
jurisdictional thresholds. Under this rule a merger
will fall outside the EUMR, notwithstanding
the parties having sizeable EU revenues, if over
two‑thirds of the EU revenues of each and every
party are achieved in the same single EU Member
State. Where the merging parties had substantial
UK revenues which would have triggered the
two‑thirds rule, their removal from the calculation
could deactivate the rule, with the consequence
that the Commission gains exclusive jurisdiction.
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Treatment of deals ongoing at the end
of 2020
Prior to the Withdrawal Agreement there had
been questions about the jurisdictional status
of transactions ongoing, or about to commence,
in front of the Commission under the EUMR
at the moment the UK becomes fully detached
from EU law – and what precisely would be the
date or event around which the determination
of jurisdiction should be made. This is likely
to be an important consideration for parties to
such deals who are concerned about the risk of
losing onestop‑ shop EUMR jurisdiction with
the Commission – in circumstances where (as
explained above) their UK revenues no longer
count towards meeting the EU jurisdictional
thresholds and, consequently, they are exposed
to concurrent UK review and (if the EUMR also
ceases to apply) potentially multiple EU Member
State authority reviews under their national
competition rules.
The Commission published a ‘no deal’ guidance
notice in March 2019 which indicated that its
jurisdiction to review a deal under the EUMR
would be based on the date the merging parties
struck a binding agreement – in line with its
existing practice as set out in paragraph 156 of
its Consolidated Jurisdictional Notice. This gave
merging parties the assurance that, provided
their deal was signed before Brexit, there would
be no risk of the Commission losing jurisdiction
as a result of their UK revenues being excluded
from the EUMR jurisdictional calculation and
potentially being exposed to one or more national
reviews by EU Member States.
This approach was no doubt taken in part to reflect
the initial Withdrawal Agreement Bill (Theresa
May’s deal) and with the possibility of a no deal
Brexit scenario in mind – ie the UK moving
abruptly from being an EU Member State to being
a country outside the EU without any agreement in
place covering future relations between it and the
EU bloc (and no transition period).

The position has moved on with the Withdrawal
Agreement, which includes specific legal
provisions managing the UK’s separation from
the EU and its ongoing relationship with the
bloc during the transition period. However, the
Withdrawal Agreement contains an important
change regarding the Commission’s ability to
retain exclusive jurisdictional competence over
an ongoing transaction. Whereas the previous
Commission and CMA guidance noted that the
date of the merger agreement was the point at
which any Commission jurisdiction under the
EUMR crystallised, the Withdrawal Agreement
states that the Commission “shall continue to be
competent” if formal notification has taken place
before the end of the transition period (see Article
92(1) in Chapter 2). In other words, the date of
notification rather than the date of the agreement
is now set as the point in time at which the
application of the EUMR will be determined.
The CMA subsequently issued guidance
confirming this change, noting that the
Commission will retain “exclusive jurisdiction” to
review any merger “in which the administrative
procedure has been initiated before the end of
the Transition Period” – with “initiated”, as per
the Withdrawal Agreement, meaning formal
notification to the Commission (see Article 92(3)
(c)(i) in Chapter 2).
On this basis, for deals with jurisdiction
potentially affected by Brexit, the EUMR
one‑stop‑shop will remain intact in relation to any
transaction that has been formally notified to the
Commission before the expiry of the transition
period at the end of 2020. The only possible
exceptions to this rule might be where:
•

an EUMR notification submitted to the
Commission before the end of the transition
period is subsequently rejected as incomplete
and needs to be re‑notified to the Commission
after the end of the transition period;

•

a Commission decision (regarding a merger
formally notified before the end of the
transition period) is successfully annulled on
appeal before the CJEU.
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In these cases, the merger would then effectively
be treated under the post‑transition rules: the
CMA could undertake a parallel review if the UK
jurisdictional tests are met, and the exclusion
of UK revenues from the EUMR jurisdictional
calculation might also mean that, within the EU,
the EUMR no longer applies and instead the
national merger control regimes of EU Member
States are engaged.

CMA already actively engaged

Impact on enforcement of remedies

Given the scope post‑transition for there to be
UK reviews conducted by the CMA alongside
Commission reviews under the EUMR, the CMA
has already been recommending that parties
engage with it at the earliest possible opportunity
– in particular, where the transaction throws up
substantive competition issues in the UK. Further,
the CMA has specifically noted in its recent
guidance that, where there is a material likelihood
that an EUMR merger will not be formally notified
to the Commission before the end of the transition
period, merging parties should be ready for the
possibility of the CMA exercising its jurisdiction to
review the deal, and should therefore engage with
the CMA well in advance of the year’s end.

Before the Withdrawal Agreement there was
some uncertainty about the status (and future
enforcement) of pre‑existing EUMR remedy
commitments impacting UK markets – ie
remedies agreed as part of conditional merger
clearances by the Commission. The Withdrawal
Agreement confirms that the Commission
will continue to monitor and enforce such
commitments (Article 95(2) in Chapter 2).
This will also include remedial arrangements
confirmed after the end of the transition period
but in respect of merger reviews initiated before
the end of the transition period.
However, the CMA will preserve its involvement
in such cases, including through its participation
in relevant advisory committee meetings and
the sharing of information via the network
of European competition authorities. The
Withdrawal Agreement also foresees the
Commission and CMA agreeing to transfer
responsibility for the monitoring and enforcement
of these UK‑focused EUMR remedies from the
Commission to the CMA, but this still needs to be
accounted for in UK domestic legislation.
Another potential post‑transition scenario is where
there is a successful appeal to the CJEU regarding
remedies in relation to an EUMR review that was
completed before the transition period expired, or
which was still ongoing at 31 December 2020. With
the EUMR remedies overturned, the CMA could
(in principle) gain jurisdiction to intervene and
potentially re‑examine the question of whether new
remedies under the UK merger control rules might
be required to alleviate UK concerns.

A transaction subject to the UK rules does not
have to be notified to the CMA, because the UK
operates a voluntary rather than mandatory
filing regime. However, the CMA has powers to
call in non‑notified deals for review on its own
initiative, even where the transaction has closed,
and potentially then to block the deal or impose
remedies to address competition concerns.

The CMA has been actively monitoring merger
cases falling under the EUMR over the past 18
months in order to be ready to deal with them, if
necessary, post‑Brexit. For transactions where the
parties have commenced pre‑notification contact
with the Commission, the CMA has indicated in
its recent guidance that it may take “preparatory
steps” to determine whether its intervention will be
necessary if it turns out that the deal is not formally
notified to the Commission before the end of the
transition period. This may involve the CMA issuing
information requests to merging and interested
third parties, publishing public invitations to
comment and/or contacting other competition
authorities to “advance its understanding” of
transactions and their implications for UK markets.
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If there is uncertainty about potential CMA
jurisdiction in connection with EUMR mergers
as the end of the year approaches, the parties
may consider making use of the existing EUMR
procedures which allow exceptions to the
one‑stop‑shop. Specifically, the parties may wish to
request that the Commission make a referral of the
UK aspects to the CMA under Article 4(4) EUMR
– or the CMA may decide that it is prudent to
request that the UK aspects be referred to it under
Article 9 EUMR. Successful use of the mechanisms
for referral back to the UK under the existing EU
system would thus secure the parties the benefit of
early jurisdictional clarity in that it would then be
certain the UK aspects of the deal will be reviewed
by the CMA in any event.

Jurisdictional un certainties remain
Despite the provisions in the Withdrawal
Agreement and the CMA’s subsequent guidance,
some jurisdictional uncertainty persists as regards
the Commission’s approach to the application
of the EUMR for deals which are ongoing at the
end of 2020. It remains to be seen whether the
Commission will adopt the same approach as that
indicated by the CMA in relation to the relevant
point in time for determining jurisdiction –
whether the Commission will now take this to be
the date of notification or instead apply its normal
rule that the date of the merger agreement is the
salient event.
This will be significant for parties with deals
where the merger agreement is struck in 2020
but not formally notified to the Commission until
2021. In particular, it is not absolutely clear for
these deals whether:
•

the Commission will lose “exclusive
jurisdiction” only vis‑à‑vis the UK, ie the
CMA could open its own review in parallel,
but the Commission’s exclusive competence
to review under the EUMR is not otherwise
affected (because EUMR jurisdiction is taken
to crystallise at the date of the agreement,
which was before the end of 2020); or

•

the Commission’s exclusive competence to
review could be lost more generally, with the
possibility of national reviews by one or more
EU Member States, owing to the removal
of the parties’ UK revenues causing the
merger to fall below the EUMR jurisdictional
thresholds (because EUMR jurisdiction is
taken to crystallise only upon notification,
and a notification was not made in time
before the end of 2020).

Implications for deal planning
Merging parties and their advisers would be well
advised to consider the various jurisdictional
possibilities when conducting their initial
jurisdictional assessments. Indeed, given the
lead‑in time for major transactions (which will
normally include a period for pre‑notification
contact with the authorities, even for the most
straight‑forward of deals), it would be prudent
for parties to begin factoring this issue into their
transaction planning sooner rather than later.
Where the merging companies’ revenue figures
indicate that jurisdiction shifting as a result of
Brexit might be an issue, the point will need to
be accounted for in transactional documents and
the parties made aware not only of the potential
implications in terms of deal conditionality,
timing, logistical issues and costs, but also of
any implications for the substantive competition
assessment of the deal – eg where EU Member
State reviews might be more stringent or
problematic for them than an EU‑wide review
by the Commission.
During the transition period merging parties may
well have incentives to have their deal reviewed
exclusively by the Commission under the EUMR,
in order to take advantage of the one‑stop‑shop
system that it offers. Not least of these is that
the cost and logistical implications of a parallel
UK review could be significant – with UK filing
fees alone potentially adding £160,000 to the
transactional bill (depending on the size of the
parties concerned).
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Weighed against this, however, is the fact that the
timing of formal notification is not always solely
in the parties’ control as it depends, in practice, on
the relevant competition authority accepting that
the filing is complete and ready for submission.
There may also be risks in rushing the process
in front of the Commission during the transition
period with the aim of avoiding the possibility of
a UK parallel review, only to have the notification
rejected as incomplete without time to resubmit
before the end of the year.
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How dear is an antitrust breach in Hong Kong
– flat decorators slammed with HK$4 million
fines in first penalties judgment
On 29 April 2020, the Competition Tribunal (“Tribunal
Tribunal”) handed down its first
judgment on financial penalties in a competition case in Hong Kong. The Tribunal had
earlier found that the respondents, ten flat decorators, had contravened the First
Conduct Rule (i.e. on anti‑competitive agreements) in the Competition Ordinance
(“Ordinance
Ordinance”) by engaging in market sharing and price fixing. The Tribunal fined the
respondents a total of around HK$4 million.
This case is significant because it sets a precedent on the proper approach for the
determination of financial penalties under the Ordinance, and clarifies the role of the
Hong Kong Competition Commission (“HKCC
HKCC”) in this exercise.
Role of the Hong Kong
Competition Commission
Hong Kong follows a prosecutorial model of
enforcement whereby the HKCC investigates and
prosecutes cases and the Tribunal determines
whether there has been a contravention of the
conduct rules in the Ordinance, and imposes
penalties and other sanctions.
The Tribunal had already handed down a judgment
on the substance of the case a year ago, finding all
10 respondents to have contravened the Ordinance
by engaging in: (1) a market sharing arrangement
(involving the allocation of designated floors in
buildings of a new public housing estate in Hong
Kong amongst themselves); and (2) a price fixing
arrangement (involving the production of a joint
promotional flyer to tenants with packaged prices
for renovation works) (see our alert here).
In that judgment, the Tribunal held that the
requirement to show the contravention was
subject to a criminal standard, requiring proof
beyond reasonable doubt. Against the backdrop
of that finding, a question arose in this procedure
– focusing on the penalties to be imposed – as
to whether the HKCC played the same role as a
prosecutor in criminal sentencing and whether the
HKCC should be allowed to make submissions on
the range of penalties.
The Tribunal ruled that the HKCC was not
precluded from making submissions and
recommendations in relation to the financial
penalties. The Tribunal disagreed that the action

was to be treated as a trial for a criminal offence in
every respect, and noted that the proceedings had
so far been conducted in a manner broadly similar
to civil proceedings. If the HKCC was not able to
make submissions and recommendations on the
penalties, this would undermine the programme
designed to incentivise cooperation by potential
infringers with the HKCC.

Determination of financial penalties
The Tribunal decided to adopt a “structured and
methodological” approach to the determination
of the financial penalty as this approach provided
a transparent and predictable process and
best served the purpose of deterrence from
anti‑competitive conduct. Under this approach,
the Tribunal laid down four main steps:

Step 1: Determining the Base Amount
The “Base Amount” is calculated as follows:
Value of Sales x Gravity Percentage x
Duration Multiplier.
The Value of Sales is the value of sales directly
or indirectly related to the contravention in the
relevant geographic area within Hong Kong in
the financial year in which the contravention
occurred. The Value of Sales is intended to
provide a sense of the scale of the contravention.
The Tribunal noted that the concept of Value of
Sales does not refer to revenues from all activities
but only from the affected commerce.
The Gravity Percentage reflects the
gravity and blameworthiness of the conduct.
The Tribunal considered the range of 15% to
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30% to be the appropriate percentage for serious
anti‑competitive conduct (which was the conduct
involved in this case). In this case, the Tribunal
applied a Gravity Percentage of 24%. According
to the Tribunal, the mandatory consideration
under the Ordinance as to the likely loss or
damage caused by the conduct was implicit in the
determination of the Gravity Percentage and there
was no need for a detailed quantitative analysis in
every case.
The Duration Multiplier is the number of
years of participation in the contravention.
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This provides an incentive to stop a contravention
as soon as possible.

Step 2: Making adjustments for aggravating,
mitigating, and other factors
This step involves increasing or decreasing
the Base Amount to take into account the
surrounding circumstances. This includes
consideration of any aggravating and mitigating
factors. The Tribunal stated that this stage also
encompassed consideration of whether the
undertaking had a previous contravention.

According to the HKCC's submissions, aggravating and mitigating factors may include
the following:

Aggravating factors

Mitigating factors

Acting as leader or instigator of contravention

Genuine uncertainty as to lawfulness of conduct

Taking coercive or retaliatory measures against
other persons to ensure implementation,
continuation or concealment of contravention

Limited participation in contravention

Involvement of directors and senior management

Steps taken to ensure genuine compliance
with the Ordinance that reflect a corporate
commitment to competition compliance

Particularly egregious conduct
Widespread industry practice
Serious anti‑competitive conduct continued
despite awareness of the HKCC’s investigation
Obstruction of the HKCC’s investigation

Not all of the above factors were relevant to this
case. The fact that some of the respondents were
acting through a sub‑contractor and therefore

did not participate directly in the renovation
project was considered a mitigating factor for
those respondents.
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Step 3: Applying the statutory cap
The Ordinance contains a cap of the financial
penalty to be imposed: 10% of the undertaking’s
turnover obtained in Hong Kong for up to three
years in which the contravention occurred (the
three years with the highest turnover if the
contravention lasted longer than three years).
In the case at hand, the Tribunal noted that
the statutory cap is calculated by reference to
the overall turnover of an undertaking, not the
value of sales affected by the contravention.
The Tribunal remarked that “the statutory cap
functions as an ultimate backstop which, on a
general level, takes into account the impact of the
penalty on the finances of the undertaking.”
Where the amount calculated from the steps
above exceeds the statutory cap, that cap is
imposed (subject to further adjustments in Step
4 below). Interestingly, in the case at hand, the
financial penalty was capped at 10% for 7 out of
10 respondents as their turnover was made up
exclusively by their Value of Sales (although the
penalties would otherwise have been over 20%).

Step 4: Applying cooperation reduction
and considering plea of inability to pay
The Tribunal confirmed that cooperation with the
HKCC is an appropriate factor to be taken into
account by the Tribunal in setting the fine, and
that the HKCC may “recommend” to the Tribunal
a reduction for cooperation. The Tribunal is not
bound by any such recommendation, but may
properly have regard to it bearing in mind the
policy justifications (e.g. cooperation enables
efficient investigations, saves public time and
costs, gives early redress to any harmful conduct).
The HKCC would determine the reduction in
accordance with the HKCC’s Cooperation and
Settlement Policy for Undertakings Engaged in
Cartel Conduct, which in particular, provides for
a scale of recommended discounts (ranging from

20% to 50%) based on the order in which a party
expresses its interest to cooperate. However, since
none of the respondents in this case had any claim
for reduction for cooperation, the Tribunal did
not discuss the effect of, or the weight to be placed
on, a recommendation by the HKCC for reduction
of a penalty.
The Tribunal considered it appropriate to
apply the cooperation reduction after applying
the statutory cap to ensure that there is still a
real benefit for a person to offer cooperation.
Otherwise, a cooperation reduction would provide
no incentive where both the original and reduced
amounts exceed the statutory cap, and are then
limited by the cap.
Finally, the Tribunal considered that an inability
to pay may exceptionally justify a reduction of
the amount assessed. Clear and comprehensive
evidence of a respondent’s financial position is
required, and audited financial statements may
not necessarily be enough.

Costs
A majority of the respondents submitted that
the criminal rule for ordering costs against a
defendant should be applied in competition law
proceedings and so they should only be required
to pay the HKCC’s costs if their conduct was
unreasonable or improper. The Tribunal, however,
ruled that the general rule for civil proceedings,
that is, that costs follow the event should apply.
The respondents were therefore ordered to pay a
large part of the HKCC’s costs of the proceedings.
However, the Tribunal awarded costs for only two
counsel although the HKCC had engaged three
counsel. The Tribunal also did not award the
HKCC its investigation costs (primarily translation
costs estimated to be around HK$670,000), as
the HKCC did not provide materials to show the
details of its claim.
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Conclusion
Businesses now have more clarity and
predictability on how the Tribunal will assess
penalties, although the precise outcome will
remain uncertain and vary from case to case.
Another aspect worth considering in calculating
the “cost” of a contravention is the HKCC’s costs of
investigation and proceedings (which are likely to
be extensive). Although in this case the HKCC was
not awarded its costs of the investigation, we can
expect the HKCC to justify its investigation costs in
more detail in future cases. Overall, the Tribunal’s
approach is consistent with the HKCC’s policies to
incentivise cooperation by potential infringers.
This case also confirms that the Tribunal
continues to look at international antitrust
practices, including benchmarking Hong Kong
with other jurisdictions such as the European
Union, the United Kingdom, and Singapore.
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HCC’s investigations during the lockdown –
procedural rights of businesses during a (lock)
dawn raid: What to look out for!
Despite the strict confinement measures in Greece, the Hellenic Competition
Commission (HCC) has initiated several investigations during the current lockdown.
Not only has it sent requests for information to a large number of companies active in
the healthcare products market, it has also conducted two dawn raids – one in the
food sector and one in the press distribution market. Such unannounced inspections
are known for their effectiveness in detecting secret cartels and other unlawful
practices. However, due to their intrusive nature, businesses under investigation are
normally protected by procedural safeguards guaranteeing the fairness of the process.
Ensuring and respecting these rights might be far more challenging during a
lockdown situation.
HCC’s actions during the lockdown:
A busy period for the Greek enforcers
As mentioned in our previous post, Greek enforcers
were among the first to take action against alleged
anti‑competitive practices following complaints
of increased prices and shortages in the masks,
gloves and broader healthcare products markets.
HCC conducted a wide investigation into
healthcare products, a sector immensely affected
by the COVID‑19 outbreak. HCC sent requests for
information to more than 4056 market participants
and received approximately 3300 replies.
Unlike the food sector which saw the first dawn
raid by the HCC during (and directly linked to) the
pandemic, the second inspection in the press sector
had no direct link to the COVID‑19 outbreak and
had reportedly been planned for months. To this
end, the HCC conducted an ex officio on‑the‑spot
inspection at the premises of companies operating
in the press distribution market. The Greek
enforcers decided not to postpone the inspection
despite social‑distancing obligations in order that
the progress of their pre‑confinement work would
not be impeded.

Dawn raids while tele‑working?
A risky business for the company’s
procedural rights
Under the EU framework, during dawn raids
officials have the power to enter any premises
(including private domiciles), examine relevant
books and records and take copies. When an
inspection takes place at business’ premises,

competition enforcers may also seal these
premises, or part of them, and examine any books
or records as well as interview any representative
of staff on facts or documents relating to the
subject‑matter of the inspection.
Competition enforcers enjoy wide investigative
powers and companies are expected actively to
assist the work of the authorities. Non‑compliance
by the undertaking (e.g. providing incorrect,
incomplete or misleading information) may
lead to the imposition of severe fines. Similarly,
procedural infringements by the authorities
(e.g. not respecting the undertaking’s procedural
rights), may lead to the annulment of the
investigation process and decision. Thus, pursuing
inspections under such exceptional circumstances
of a complete lockdown is a challenge for both
companies and authorities when it comes to
satisfying their respective obligations – maybe
slightly more so for the authorities.
Unannounced inspections when most people
are working from home can, evidently, be very
challenging. The absence of more senior employees
who would be responsible for overviewing and
assisting during a dawn raid, coupled with the
difficulty of obtaining timely legal advice, can raise
concerns as to the outcome of the inspection:
•

The risk of unintentionally providing
incomplete information is more likely
Typically, employees present at companies’
premises during the lockdown are largely
security staff – i.e. not part of the actual running
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of the business. In turn, such employees may not
be in a position to understand the subject‑matter
of the investigation or be able adequately to
address the specific questions of the authority.
On this basis, there is the risk that they may
provide incomplete or incorrect information.
In such a case, it is not clear whether providing
rectifications and amendments, as foreseen in
the procedural Regulation, would constitute an
effective counterbalance given the breadth of the
potentially required rectifications.
•

Reconciling the duty of cooperation with
confinement requirements will be difficult
Authorities should be expected to keep to a
minimum any requests for staff working from
home to be physically present. However, it may
be crucial for the authority to speak to specific
senior employees. In such a scenario, would an
employee’s refusal to be physically present at the
company’s premises due to the potential health risk
amount to non‑cooperation? Would (or should)
there be a possibility for the employee to speak
to the authority by video conference?

•

Concerns about the authorities embarking on
‘fishing expeditions’ are increased
Authorities are evidently bound by the
subject‑matter of the investigation as set out in
the inspection authorization decision. However,
it is not inconceivable that given the absence of
senior, more knowledgeable employees, concerns
regarding ‘fishing expeditions’ (as opposed to
coincidental findings) may be raised.
Overall, observing procedural rights during dawn
raids in this period presents significant challenges
for both authorities and parties concerned.
Companies should be aware and demand respect
for their procedural rights as would be the case
(or expected) during normal times. Not only the
outcome of the investigation is at stake but also the
companies’ reputation if it is, for example, reported
that they provided misleading information.
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Surviving a (lock)dawn raid
– a high‑level checklist:
•

•

Inform staff present at the business premises of
the possibility of a dawn raid and briefly explain
their obligations and powers of the authority.
Provide employees with the legal department
email address to which they should send a
copy of the inspection authorization decision
immediately in the event of a dawn raid. At a
second stage, they should also send a summary
of inspection‑day and copies of the documents
the authority looked at, copied, etc.

•

If external lawyers cannot be present at
the business’ premises due to COVID‑19
restrictions, explore (together with the
authority) the possibility of them being present
via videoconference when company employees
are being interviewed.

•

Do not invoke COVID‑19 as a reason for not
providing immediate access to laptops or
documents of employees working from home,
but rather be cooperative and try to find
solutions together with the authority. Such
solutions may include requesting employees
working from home to have interviews via
videoconference, send specific files over to the
authority or even grant remote access to their
laptops to the authority in order for it to perform
the relevant searches. In the latter case, there
could also be an arrangement for an external
lawyer to “shadow” the process as is the case
under normal circumstances.
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Competition law in Spain: What to expect in
the current economic recovery phase
The COVID‑19 pandemic has manifested itself with particular virulence in Spain.
Its direct effects, as well as those resulting from the extreme lockdown measures
adopted to contain its spread, have caused businesses to an unprecedented level of
uncertainty – including in relation to the application of European and national
competition law.
Much has already been written recalling that
antitrust rules have not been quarantined.
Now Spain’s National Commission for Markets
and Competition (the “CNMC”) has confirmed
that they will continue rigorously to enforce
antitrust and competition rules while the state of
emergency is in force1 and also once it is lifted.
However, due to the exceptional nature of the
current situation, the authorities recognize the
need to adapt their interpretation to the current
economic and legal context.
In view of the gradual resumption of the economic
activity in Spain, we analyze the following: (i) the
extent to which companies can cooperate with
each other and/or with the government in their
new day‑to‑day activity and what precautions they
should take in this respect (see Section 1 below); (ii)
the possible adverse economic impact of excessive
government intervention in the market (see Section
2 below); (iii) the possibilities offered by the merger
control procedure to speed up the implementation
of acquisitions of companies in distress (see Section
3 below), as well as (iv) the main issues to be taken
into account in relation to public aid schemes
available to companies (see Section 4 below).

1. Greater flexibility in analyzing
business cooperation
1.1. Competition law has not been repealed
by the crisis, and has continued to be
enforced by a particularly vigilant CNMC.
Articles 1.1 of Law 15/2007 of 3 July, on the
Defence of Competition (the “LDC”) and 101(1)
of the Treaty on the Functioning of the European
Union (the “TFEU”) form the basic framework
of competition analysis. They prohibit those
agreements or concerted practices between
companies or groups of companies that have the
“object or effect” of restricting competition in the

market. However, paragraph 3 of both Articles (1
LDC and 101 TFEU) exempts from the prohibition
agreements or concerted practices whose [actual
or potential] restrictive effects on competition
are outweighed by the “economic efficiencies”
generated. Efficiencies are deemed to be generated
by agreements that: (i) contribute to improving
the production, marketing and/or distribution
of goods and services, or to promoting technical
or economic progress; (ii) allow consumers a
fair share of the benefits, provided that; (iii)
they do not contain restrictions which are not
indispensable to the attainment of these benefits;
and (iv) do not afford the parties the possibility
of fully eliminating competition. It is up to the
economic operators themselves to carry out a
self‑assessment exercise to determine whether
or not their agreements/concerted practices
fall within the prohibition set out in Articles
1(1) LDC and 101(1) TFEU and, if so, whether
they would be exempted from that prohibition
on account of meeting the aforementioned
exemption requirements (ex Articles 1(3) LDC
and 101(3) TFEU).
Traditionally, European and national competition
authorities have viewed horizontal (i.e.
between competing companies) cooperation
agreements with some suspicion, even when
these were motivated by an exceptional crisis
situation. This is because competition law
requires competitors to operate on the market
autonomously, allowing cooperation between
them only in very specific cases, provided that
any possible restrictions are offset by economic
efficiencies ultimately to the benefit of consumers.
Both the (now defunct) National Competition
Commission (the “CNC”) and the current CNMC
have reiterated that the existence of an economic
crisis does not, in itself, justify collusive behavior
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between competitors (in particular cartels2)
nor, indeed, a relaxation of the strict framework
for assessing (and justifying) such behavior.
Thus, during the 2008 financial crisis, the CNC
systematically refused in its sanctioning files to
accept as an exemption, or as a mere mitigating
factor, that the offending companies had suffered
economic difficulties. Equally, the European
Commission has repeatedly spoken out against
so‑called “crisis cartels”.3
Similarly, the CNMC’s initial reaction to the spread
of the COVID‑19 pandemic was captured in a press
release issued on 12 March 2020 reaffirming its
traditional position of zero tolerance for possible
anti‑competitive behavior. In particular, the CNMC
warned in that statement that it would remain
operational during the state of emergency – with
the logical organizational adjustments that such a
situation requires – and that it would strengthen its
market surveillance to identify and pursue conduct
that could “hinder the supply or cause the increase
in price of products necessary for the protection
of the health of the population” – with a particular
emphasis on “agreements between operators”.
There was also an express call for citizen
collaboration with the CNMC, recalling that
its website offers the possibility of formally
denouncing (or simply communicating
anonymously) potential anti‑competitive behavior.
To this end, in order to centralize complaints
and consultations related to the application of
competition law in the context of the COVID‑19
outbreak, the CNMC announced on 31 March 2020
the creation of an electronic mailbox
(covid.competencia@cnmc.es) (the “Mailbox”).

2

3

According to the definition given by the LDC, “a cartel is an agreement
or concerted practice between two or more competitors whose
objective is to coordinate their competitive behavior on the market
or to influence the parameters of competition through practices such
as, inter alia, setting or coordinating purchase or sales prices or other
trading conditions, including in relation to property rights production
or sales quotas; the allocation of markets and customers, including
collusion in tenders, restrictions on imports or exports or measures
against other competitors contrary to competition” (Additional
Provision 4.2).
See for this purpose the contribution of the European Union (the
“EU”) to the OECD Global Forum on Competition, Crisis Cartels, 27
January 2011.

Subsequently, through another press release
published on 24 April 2020, the CNMC reported
that, since the launch of the Mailbox, nearly 300
queries and complaints had been received from
individuals and companies, largely related to
alleged anti‑competitive behavior mainly in the
financial and marketing of basic goods and services
sectors. As a result of these complaints, the CNMC
has announced the opening of preliminary
investigations in the financial4, health5 and funeral
services6 sectors which are currently on‑going.
In addition to the above, we should also add the
close monitoring that, in their respective territorial
areas – and in particular, in relation to the most
sensitive sectors in the current health crisis –
is being carried out in parallel by the regional
competition authorities (for example, the Catalan
authority with respect to the financial sector).
In short, not only has competition law not been
repealed – or its application suspended – in Spain
during the state of emergency, the CNMC has been
actively vigilant in the face of possible collusive
behavior prohibited by Articles 1 LDC and 101
TFEU – especially in strategic sectors and/or those
particularly affected by the crisis.

4

In the words of the CNMC: “the demand by some financial
institutions for an additional guarantee (in particular life insurance)
for the granting of loans guaranteed with the approval of the State
(ICO credit lines) and other financial aid derived from the
extraordinary regulations dictated for the management of the
situation of the health crisis caused by the COVID‑19. Specifically, the
question is whether such a requirement could constitute unfair
conduct which, by distorting free competition, would affect the
public interest in a context of crisis arising from COVID‑19”.

5

As the CNMC has pointed out: “the increase in the overall demand for
certain health protection products such as hydro‑alcoholic gels is
causing substantial price increases for these products and the raw
materials used in their manufacture (ethanol), as well as situations of
shortage in the market”. Hence, according to the CNMC, “the
evolution of these markets in Spain is being analyzed in a detailed
way in order to identify and, if necessary, sanction the existence of
anti‑competitive behavior resulting from such price increases”.

6

The CNMC has warned that “an investigation is under way to
determine whether the prices charged by various funeral
establishments during the health crisis could be due to
anti‑competitive agreements between competitors or due to
aggressive, unfair conduct, objectively contrary to the requirements
of good faith and liable to have significantly reduced the freedom of
choice of the recipients (relatives of the deceased)”.
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1.2. While the CNMC has announced that
it will modulate its assessment of certain
business cooperation schemes which,
under normal circumstances, could
infringe competition law.
Regardless of the full application of competition
law, the CNMC is aware of the dimension of the
economic crisis generated by the pandemic and,
like other authorities in our environment, has
been receptive to applying these rules with greater
flexibility, provided that this is justified by the
circumstances.
The first official recognition of the need to
accommodate competition law enforcement to
the complicated economic and social situation
emerged from the European Competition
Network (the “ECN”), composed of the European
Commission and the national competition
authorities of the EU member states (including the
CNMC). In a brief and unusual joint statement of
23 March 2020, the ECN noted that in the current
“extraordinary situation” the authorities will
not “actively intervene” when companies have to
temporarily cooperate “to ensure the supply and
distribution of scarce products to all consumers”.7
Such “necessary and temporary” measures would
not, in principle, be considered contrary to Article
101 TFEU and the authorities making up the ECN
offered to give informal guidance to companies
that decided to engage in such cooperation (the
“ECN Declaration”).
In Spain, the CNMC qualified to a certain
extent its strict traditional position and, in its
aforementioned press release of 31 March, also
assumed the principles of the ECN Declaration,
announcing an eminently constructive approach
by committing itself to analyze “taking into
account the situation” those forms of transitory
business cooperation that were intended to
“facilitate the supply of essential products”.

7

In a similar vein, see the subsequent ICN Steering Group Statement of
9 April 2020: Competition during and after the COVID-19 Pandemic,
available at the following link: https://www.
internationalcompetitionnetwork.org/wp-content/uploads/2020/04/
SG-Covid19Statement-April2020.pdf.

In this way, the CNMC shows its willingness
to permit exceptionally and on a transitional
basis, certain cooperation agreements between
competitors which, under normal conditions, could a
priori be problematic from the perspective of Articles
1 LDC and/or 101 TFEU. The key to this is that such
cooperation agreements are effectively aimed at
solving production and/or distribution problems,
thus ensuring supply in the public interest.
Furthermore, although the legal responsibility
for self‑assessing the compatibility of cooperation
agreements with competition law remains with the
participating companies, the CNMC has opened a
dialogue channel to resolve informally – through
both verbal and written guidance via e‑mail –
queries received in the Mailbox on the legality of
cooperation agreements and issues arising from
COVID‑19. Declarations of inapplicability of
competition law to specific agreements, which are
provided for in Article 6 of the LDC have not been
applied in practice by the CNMC in recent years.
According to the press release issued by the CNMC
on 24 April 2020, this informal advice is intended to
ensure that the response to pandemic emergencies,
which may require some degree of cooperation
between operators to maximize efficiencies, is
compatible with Articles 1 LDC and 101 TFEU.
This is nevertheless subject to the caveat that,
“the exceptional challenges faced by companies
due to COVID‑19 and their fundamental role in
overcoming the effects of this crisis”.
In practice, the CNMC is acting with commendable
speed in guiding operators on: (i) the limits
imposed by competition law on such agreements;
and (ii) that these transitional measures have
their raison d’être in the present situation of
exceptionality and should be terminated when the
capacity for self‑organization and entrepreneurial
freedom is restored in the sectors concerned.
To accompany its guidance, the CNMC is largely
following the criteria set out in the Communication
on the Temporary Framework for assessing
antitrust issues related to business cooperation in
response to the emergency situations caused by the
current outbreak of COVID-19 (the “Temporary
Framework”), published by the European
Commission on 8 April 2020.
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This Temporary Framework provides very practical
guidelines for companies wishing to cooperate and
coordinate their activities temporarily in order
to increase production efficiently or optimize
distribution and, as such, to cope with the economic
consequences of COVID‑19. Exceptionally,
coordination and exchange of commercially
sensitive information between competitors is
allowed, provided that it is strictly necessary
and proportionate to ensure the production or
distribution of urgently needed products.
However, any cooperation will always be subject
to certain precautions and limitations, including
the following:
a) that it is objectively necessary to increase
efficiency in production or to avoid shortages in
the supply of essential products or services (such
as those used for the treatment of patients with
COVID‑19) (principle of necessity);
b) that it does not go beyond what is strictly
necessary to achieve the above objectives
(solving or preventing supply shortages)
(principle of proportionality);
c) that it is of a temporary nature – i.e. that
cooperation is only maintained as long as there
is a risk of shortage or, in any case, during the
COVID‑19 outbreak; and
d) that any exchange of information between
the companies is formally documented so
that it can be reviewed and evaluated by the
competition authorities if required.
In our experience, the CNMC could also be expected
to consider and propose in practice additional
safeguards when assessing such cooperation
agreements, such as:
e) that they do not allow the parties to agree
or coordinate prices or other commercial
conditions that are not necessary to improve the
distribution of the goods or services in question;
f) that the exchange of information is limited
to the persons involved and to the strictly
necessary technical aspects;
g) that the existence of the agreement is made
public (without prejudice to the fact that both
the name of the companies and its specific

content may be considered confidential) so as
to allow third parties to join the cooperation
scheme; and
h) That the information and documents exchanged
in connection with the implementation of the
cooperation agreement will be kept confidential
by the parties for a long period of time.
With the above precautions, the CNMC intends
to avoid that any (informal) authorization of a
cooperation scheme implies that the participating
companies may restrict essential parameters of
competition or obtain a competitive advantage over
those who have not participated in the scheme.
Although the Temporary Framework focuses
mainly on the health sector (including
pharmaceutical companies, manufacturers of
medical equipment and their distributors), the
European Commission has confirmed that it
also applies to agreements between companies
in other sectors – that is, without being directly
aimed at the production or distribution of basic
health care goods, they help to alleviate the serious
difficulties experienced by European (and Spanish)
economies. For its part, the CNMC has also stated
that the Mailbox is available for consultations on
“possible cooperation agreements with other
operators to deal with the effects of the crisis”
in general, especially those related to “the most
crucial services or needs”. In fact, the CNMC has
confirmed that it has received in its Mailbox various
consultations on cooperation agreements in the
insurance sector, hospital sector, banking sector
and health products sector (masks, respirators and
hydro alcoholic gels).
Therefore, nothing would prevent a party benefiting
from the above conceptual analysis framework
and raising questions regarding cooperation
schemes between competitors in various sectors
which, having a similar objective (i.e. to increase
production or optimize the distribution of goods
or services), are justified by the market conditions
generated by the COVID‑19 crisis (and which
ultimately benefit consumers). Obviously, such
agreements should also be subject to prior
self‑assessment from a competition law perspective
in the light of the caveats set out above and, where
appropriate, after consultation with the CNMC.
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Other forms of cooperation between companies
to try to mitigate the impact of the crisis, such as:
(i) lobbying by companies or partnerships with
government bodies for the adoption of effective
public measures in support of entrepreneurship;
or (ii) setting technical standards on an industrial
scale, particularly if they entail efficiency gains,
could also remain fully legitimate and permissible
under competition law.
However, it should be noted that the approach
officially expressed by the CNMC in its various press
releases issued on the occasion of the COVID‑19
crisis would not apply to other forms of cooperation
or exchanges of information affecting prices or
other trade parameters. This is particularly true
with regard to the so‑called “crisis cartels”– i.e.
agreements aimed at coordinating prices or other
trading conditions or reducing supply in the face of a
drastic fall in demand and/or allocating production
quotas to avoid price fluctuations. Although the
assessment of this type of agreement will have
to be made on a case‑by‑case basis, competition
authorities have not so far been inclined – quite the
contrary – to relax, in certain specific circumstances,
their traditional consideration of crisis cartels as
unjustifiable restrictions of competition.
Regarding the expected extension of the measures
adopted under the Temporary Framework and
the informal guidance provided by the CNMC,
although steps are already being taken towards
the revival of economic activity, uncertainty about
how the recovery will look is still high. The authors
understand that the circumstances that led to the
new framework for competition authorities’ action
continue to exist today and in the foreseeable
future. Indeed, although the concerns about
shortages of medical equipment during the worst
phase of the pandemic seem to be fading, the
sudden economic downturn and the strains on
the markets will unfortunately continue for some
time. In such circumstances, it is reasonable to
expect that competition authorities will continue
for some time, and until the situation stabilizes,
to take a constructive approach to the application
of competition law to business cooperation
agreements and to maintain their offer to provide
guidance in this regard, necessarily taking into
account the relevant economic and legal context.
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In view of the above, it is advisable for companies
considering the possibility of participating
in cooperation schemes with competitors (in
particular, in sectors such as wholesale or retail
distribution, logistics, transport, leisure or the
health sector) to assess the situation and its
foreseeable evaluation by competition authorities.
In order to neutralize any possible risk arising
from this cooperation, it is highly advisable to
seek prior legal advice in competition law, given
that – as explained – the COVID‑19 crisis has
modulated (albeit possibly only temporarily)
the framework for analyzing these issues, and
it is necessary to analyze in detail the specific
economic and legal context and its consideration
by the competition authorities.8
1.3. The risk of cooperation agreements
promoted by the Administration.
The situation may arise that the Administration
defined term requires some companies to
cooperate with one another in the effort to fight
the pandemic, collaborating with objectives of
general interest (for example, by assisting in
the management of the supply of emergency
medical material or ensuring the supply of
essential goods).

8

For those cooperation agreements whose scope is European because
it exceeds the national territory, the possibility of obtaining “comfort
letters” from the European Commission could also be assessed. In
this respect, through a press release published on 4 April 2020, the
European Commission has expressed its intention to exceptionally
provide companies with written security (comfort letters) with regard
to specific cooperation projects that need to be implemented quickly
to effectively address the coronavirus outbreak, especially when there
is still uncertainty about the compatibility of such initiatives with EU
competition law (available at the following link: https://ec.europa.eu/
commission/presscorner/detail/es/IP_20_618.
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However, unless the cooperation agreements
between private operators promoted by the
public administrations have been established in
express application of a rule with legal status,
these will only be – in general – admissible when
they fully respect Articles 1 LDC and 101 TFEU.
The companies involved will thus continue to be
subject to the obligation to self‑assess whether the
cooperative schemes envisaged are compatible
with competition law. While the public promotion
of such cooperation will be taken into account by
the competition authorities in their assessment
of the schemes,9 this does not imply a kind of
general regulatory safeguard. Where public
intervention leaves room – even if minimal – for
competition, the competition authorities will
expect undertakings to compete with each other.10

2. Considerations on possible adverse
effects of public intervention on the market

For this reason, it is recommended that business
cooperation schemes that are sponsored (and
even directly promoted) by the public authorities
be carefully assessed in order to take into account
the necessary precautions and, where appropriate,
reflect the specific terms and conditions of such
cooperation in an agreement expressly signed with
the Administration.

While a certain degree of public intervention may
be justified given the current exceptional situation,
it is important to limit such intervention to what is
strictly necessary. Price controls in competitive and
open markets often generate distortions that may
adversely affect the functioning of such markets.
Indeed, prices are essential to achieving an optimal
allocation of resources in competitive markets
and any measure that affects them artificially
will generate distortions and prevent proper
functioning. This will reduce the efficiency of the
system, eventually leading to possible shortages
especially in a situation like the present one where
international demand for certain products is very
high and manufacturers can opt for markets that
offer better conditions and returns.

9

The Temporary Framework states in this regard that “the fact that
cooperation is encouraged or coordinated by a public authority (or
carried out within a framework established by the latter) is also a
relevant factor to be taken into account in concluding that such
cooperation would not be problematic under EU competition law”.

10 Article 4 of the LDC (“conduct exempted by law”) provides in this
respect: “1. the possible application of Community antitrust
provisions, the prohibitions of this chapter shall not apply to conduct
resulting from the application of a law. 2. The prohibitions of this
Chapter shall apply to situations of restriction of competition arising
from the exercise of other administrative powers or are caused by the
actions of public authorities or public undertakings without such
legal protection”.

The declaration of the state of emergency has
significantly increased the intensity of government
intervention in the national economy.
In addition to calling for the cooperation of
companies with the Administration in certain
cases, the COVID‑19 crisis has led to increasing
direct intervention by public authorities in the
economy, with the declared intention of alleviating
deficiencies in the supply of products, especially
certain basic health material, both from a logistical
point of view (e.g. centralizing the management
and purchase of health material) and directly in
terms of prices and other marketing conditions
(e.g. format and quantity).11

Precisely to avoid these situations, the CNMC
works with the Ministry of Health in the design
and assessment of measures aimed at ensuring the
availability in optimal conditions of the products
necessary for the protection of health. The aim is,
as the CNMC stated in its press release of 12 March
2020, “to help ensure that the measures adopted
are proportionate to the objectives sought,
effective in achieving them and generate the least
possible distortion of competition in the markets”.

11 By way of illustration, the Government has set the price of masks,
disinfectant gels and gloves, in accordance with Order SND/354/2020
of 19 April, which establishes exceptional measures to guarantee the
population’s access to products recommended for use as hygienic
measures to prevent infection by COVID‑19.
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In its subsequent press release of 24 April 2020,
the CNMC reiterated that, in the exercise of its
consultative functions, it is at the disposal of
all public administrations, “particularly those
on which the preparation of the extraordinary
regulations approved within the framework of
the COVID‑19 falls, so that they can consult the
CNMC on the adaptation of said regulations to
the principles of efficient economic regulation”.
Such measures have so far been one‑off and, in
principle, temporary in nature. However, it is by
no means ruled out that further measures of this
kind will be taken in the future if the upturn in the
economy leads to distortions in the supply and/or
demand for goods and services or that they have
been extended beyond what is strictly necessary.
Companies that are affected by these possible
intervention measures must properly assess
their scope and impact on business. This
includes identifying the risks and distortions in
the functioning of the markets that may result
from such intervention from the point of view of
competition law or the fundamental freedoms
such as free movement of goods or provision of
services enshrined in EU primary law and, in
Spain, in Law 20/2013 of 9 December on Market
Unity Guarantees.
If necessary and when this analysis yields a
negative result, it is advisable to assess the
opening of communication channels with the
Administration responsible for the measure, and,
in particular with the CNMC, in order to show these
counterproductive effects and, if appropriate, to
propose alternatives that will allow similar results
to be achieved through less harmful measures.

3. Streamlining of concentration
control procedures

Notwithstanding the above, the CNMC confirmed
from the outset that it would continue to operate
– albeit in line with the recommendations of
the health authorities – and that its electronic
headquarters would be fully operational (see its
press release of 12 March 2020).12
Thus, the CNMC is accepting the submission of
draft concentration notifications and analyzing
them at the pre‑notification stage. After formal
notification, the notifying party may request that
the CNMC, in order to avoid serious prejudice to
his rights and legitimate interests, not suspend the
relevant merger control procedure (especially in
less complex cases). In fact, the CNMC authorized
five concentrations in March and another four in
April despite the fact that the state of emergency
was in force.
Once the state of emergency is over and the
economy is gradually revived, a significant
increase in the number of concentrations targeting
insolvent companies is to be expected and, in
addition, circumstances may encourage various
atypical acquisitions of control (e.g. as a result of
“debt for equity” agreements or the willingness
of creditors to take over veto rights over the
management of companies whose shares have
been pledged). This is expected to lead to a certain
process of business consolidation in the medium
term, especially in those sectors most affected by
the economic crisis.
Since concentration operations that reach the
notification thresholds provided for by the LDC or
Community legislation13 cannot be implemented
until authorization is obtained from the CNMC or the
European Commission, the obligation to wait several
weeks or months to obtain such authorization
may sometimes prove vital for the viability of the
operation (and even of the target company).

With the approval of Royal Decree 463/2020 of
14 March declaring the state of emergency for the
management of the health crisis situation caused by
COVID‑19, the calculation of the maximum periods
to resolve all the procedures and administrative
periods during the validity of the state of emergency
was suspended.
12 In similar terms, for the European Commission, see here its note
(https://ec.europa.eu/competition/mergers/news.html)
13 In particular, Council Regulation (EC) No 139/2004 of 20 January 2004
on the control of concentrations between companies.
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In the face of urgent situations, Spanish antitrust
legislation offers the possibility of requesting
derogation of the mandatory suspension of the
execution of the concentration (the ‘stand‑still
obligation’) before the CNMC based on, among
other factors, the damage that the suspension of
the execution would cause to the participating
companies. Such a derogation of the stand‑still
obligation may be subject to conditions and
obligations which guarantee the effectiveness of the
decision ultimately adopted.
While the CNMC has traditionally been very
reluctant to consider such requests for derogation
of the stand‑still obligation,14 it cannot be excluded
that the current situation could alter its strict
approach, making this procedural option an
interesting way of solving the timing problems
caused by the processing of merger control cases.
Companies should carefully consider whether it
is appropriate to request the derogation of the
stand‑still obligation or, if possible, consider other
alternatives which may be even more effective in
practice for accelerating the implementation of
the operation. In particular, in the case of simple
competitive transactions, parties might consider
notifying them to the CNMC without requesting the
derogation of the stand‑still obligation. They can
then proceed to have the transaction processed
through the shortened procedure provided for
by the LDC in order to obtain the necessary
authorization in a relatively short period of time.
For a detailed analysis of the above issue in some
of the principal jurisdictions, we refer to the note
prepared by our global Antitrust, Competition and
Economic Regulation (ACER) team.
For the purposes of designing transactional
agreements and timing of future acquisitions,
it should also be borne in mind that the Spanish
government has recently introduced a mechanism
to review certain foreign direct investment (FDI)
made by non‑EU and European Free Trade
Association (EFTA) residents on grounds of public
policy, public security and public health.

14 It has only been agreed in two recent precedents to lift (and only
partially) this suspension, namely in cases C/0493/13 Cope/Vocento/
Punto Radio (2013) and C/0802/16 Daimler/Hailo/Mytaxi/Negocio
Hailo (2016).

If both FDI and merger control approval must
be requested from the CNMC, it is highly
recommended that both procedures be evaluated
and managed in parallel in order to accommodate
the transactional timetable.

4. Public aid to the economy: what to
look out for
Ever since it became clear that the COVID‑19
pandemic would cause an unprecedented economic
crisis, the various European governments – and
Spain has been no exception – have been preparing
to approve successive (and ambitious) public aid
plans to help sustain businesses. As is well known,
the EU law provides a strict framework for prior
authorization of economic aid granted by the
various public authorities of the EU member states.
The European Commission has reiterated its
intention to keep the system of prior review and
authorization of State aid in force, despite the
exceptional nature of the current circumstances
and the requests for greater flexibility (or even
repeal of the system) that have been voiced by
some EU member states (the most relevant and
recent being the Austrian government).
However, it is obvious that in practice there
has been a certain relaxation in the analysis of
these packages of measures by the European
Commission (at least until 31 December 2020)15
which has rushed to approve the different public
aid schemes notified by the Member States (as it
seems difficult that any another approach would
have sufficed given the grave situation facing
national economies).

15 Specifically, on 19 March 2020, the European Commission issued a
Communication announcing the Temporary Framework applicable to
this type of aid, introducing the most flexible rules to date regarding
State aid. It was subsequently amended on 3 April 2020 to allow
Member States can accelerate research, testing and production of
coronavirus‑related products, in order to protect jobs and continue
to support the economy during this outbreak. This Temporary
Framework, with its consequent. The amendment is expected to be
in force until 31 December 2020 (although the Commission will
evaluate before that date its possible extension). A consolidated
version of the Timeframe can be found (after the modification) in
Spanish at the following link: https://ec.europa.eu/competition/
state_aid/what_is_new/TF_consolidated_version_as_amended_3_
april_2020_es.pdf
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Although, a majority of these schemes have
been notified to and authorised by the European
Commission (which has thus validated their
compliance with EU regulations in this area), it is
also advisable for companies contemplating the
possibility of applying for any state aid to verify
whether their approval has, indeed, taken place
and whether any risk might arise in the future
where such approval has not been received.
Regarding Spain more specifically, the following
schemes of State aid for companies, duly notified
by the Spanish Government and approved by the
European Commission, can be identified so far:
4.1. First State Aid Package (authorized on
24 March 2020 – SA.56803).16
This comprises two public guarantee systems
for self‑employed workers and small and
medium‑sized enterprises (SMEs) on the
one hand, and large companies on the other,
all affected by the coronavirus outbreak,
with a total budget of approximately
20,000 million euros.17

4.2. Second State Aid Package (approved on
2 April 2020 – SA.56851).18
This is a new framework scheme which allows
the authorities (at the various administrative and
territorial levels) to grant additional aid to the
enterprises and self‑employed persons concerned,
in the form of: direct subsidies, repayable
advances, tax benefits and payment facilities,
public guarantees for loans19 and subsidized
interest rates for loans.20
Although the Spanish government has not
provided an overall budget for this framework
scheme, it has specified that the aid consisting of
loan guarantees, reimbursable advances and tax
benefits will amount to 3,650 million euros.
4.3. Third State Aid Package (authorized on
24 April 2020 – SA.57019).21
This develops a second framework scheme that
allows the authorities (at different administrative
and territorial levels) to provide support to
different sectors concerned, including R&D
support schemes (for testing and production
of COVID‑19 related products), as well as
wage subsidies and deferrals of tax and social
security contributions aimed at supporting the
maintenance of employment.

18 You can find the press release, in its Spanish version: https://ec.europa.
eu/spain/sites/spain/files/20200402_covid19-state-aid-commissionapproves-spanish-framework-regime-to-support-economy-againstcoronavirus-outbreak_es.pdf.

16 You can find the press release, in its Spanish version: https://ec.europa.
eu/spain/sites/spain/files/20200324_state_aid-commission-approves20billion-euros-spanish-guarantee-schemes-for-companiesselfemployed-affected-by-coronavirus- utbreak_es.pdf.
17 These plans were approved in Spain by Royal Decree-Law 8/2020, of
17 March, on urgent extraordinary measures to deal with the
economic and social impact of COVID-19, and are part of the 100
billion, for coverage by the State (managed by the Instituto Oficial de
Crédito (ICO) through the financial institutions) of new loans and
renewals of existing operations, in order to facilitate access to credit
and liquidity for companies and the self-employed. In this respect,
and following authorization from the European Commission, on 24
March 2020, the Council of Ministers approved the conditions and
requirements for the first guarantee tranche of 20 billion euros (of
which 50% will be reserved to secure loans to SMEs and the
self-employed).

19 State guarantees for loans granted by banks to companies are included
in the above mentioned line of guarantees for financing, which the
Spanish government approved with a total endowment of up to 100
billion, to guarantee new loans and renewals granted by financial
services institutions to companies and self‑employed workers. In this
sense, in addition to the Council of Ministers’ Agreement of March
24th, approving the first tranche of application of this measure with an
allocation of 20,000 billion euros, on April 10th 2020, the Council of
Ministers also approved the conditions and requirements for a second
tranche of guarantee of 20,000 million euros limited this time to SMEs
and self‑employed workers as they are considered to be the agents of
economic activity that require the most support.
20 It should be noted that aid in the form of loan guarantees and interest
rate subsidies cannot be combined in respect of the same loan. On the
other hand, aid in the form of direct grants, repayable advances or tax
benefits can alternatively be combined with public guarantees or
interest rate subsidies.
21 The press release can be found in its Spanish version at https://
ec.europa.eu/commission/presscorner/detail/en/IP_20_742.
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The aid modalities that can be granted under the
first framework scheme approved by the European
Commission (on 2 April 2020) are also extended,
allowing support in the form of guarantees,
interest rate subsidies, as well as capital for a
nominal amount of up to 800,000 euros to be
granted to a company active in any sector (except
in the primary agricultural sector in which case the
quantitative limit will be 100,000 euros; or in the
fishing or aquaculture sector in which case it will
be 120,000 euros).
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State aid rules applicable to
COVID‑19 recapitalizations
The first State aid measures authorized by the European Commission (Commission)
following the COVID‑19 outbreak were aimed at helping companies to cover their
immediate liquidity needs, mainly through bank loans guaranteed by EU
Member States.
The significant losses incurred by companies
as a result of the lockdown will compel some of
them to increase their capital in order to finance
their operations, satisfy financial ratios to obtain
financing from banks or issue bonds and/or to
avoid entering into insolvency proceedings.
Some companies will ask Member States,
their affiliated entities (State agencies) and/or
local authorities (collectively referred to as the
“State”)to participate in their capital increase.
Furthermore, outside of capital increases, States
will acquire shareholdings in companies in
financial difficulty.
If a State acquires shares at market price or
invests pari passu with private shareholders,
its investment does not qualify as State aid.
For instance, in 2014, the Commission considered
that the French State’s acquisition of a 14%
stake in PSA Peugeot Citroen did not amount
to a State aid since a Chinese car manufacturer

simultaneously invested the same amount of
money under the same conditions.
However, if a State acquires existing shares,
subscribes for new shares or other capital
instruments at other than market conditions,
it will need to comply with the requirements
set forth by the Commission in the amendment
of 8 May 2020 to the COVID‑19 Temporary
Framework adopted on 19 March 2020.
These requirements apply to both State aid
schemes and individual aids that must be notified
and cleared by the Commission before being
implemented (individual aids must be notified
if they depart from such approved schemes
or exceed €250 million). Furthermore, equity
investments may be subject to merger control
clearances if they lead States to acquire exclusive
or joint control over companies.
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1. Key Principles aimed at Discouraging
(Long‑Term) State Intervention
The Commission considers that State
recapitalization distorts competition much more
than State guarantees for bank loans since (i)
there is an immediate transfer of State financial
resources; (ii) it necessarily benefits fewer
companies; and (iii) States are “deep pocket”
investors, which reassures investors, banks and
clients in the long‑term.
The Commission has therefore enacted very strict
conditions aimed at discouraging companies from
relying on State recapitalization or, alternatively,
encouraging them to redeem State recapitalization
measures as quickly as possible:
a) State recapitalization should be a last resort
solution if no other a) option is available;
b) Recapitalization must not exceed the
minimum needed to ensure the viability
of companies and should not improve
their financial ratios compared to the ones
predating the COVID‑19 crisis;
c) The State must receive remuneration that
increases over time, in order to incentivize
companies and their shareholders to redeem
the State recapitalization measures as quickly
as possible;

f) Companies are prohibited from acquiring
a stake of more than 10% in competitors,
suppliers or clients, which will prevent
them from participating in potential market
consolidations, as long as at least 75% of the
State “COVID‑19” recapitalization measures
have not been redeemed (except in the case
of SMEs or where the acquisition of a stake
in operators upstream or downstream is
necessary for ensuring the acquirer's viability);
g) Companies with significant market power
(i.e., with market shares of at least 30%/40%,
depending on the relevant markets) may
benefit from State recapitalization measures
above €250 million if they make structural or
behavioral commitments which are sufficient
to preserve effective competition, such as the
divestment of subsidiaries or assets or the
termination of long‑term exclusivities1; and
h) Management can receive neither bonus (nor
other variable remuneration elements), nor
higher remuneration than the fixed part
already in place as at 31 December 2019 (new
comers will be capped to the lowest fixed
remuneration of equivalent managers of the
company), as long as at least 75% of the State
“COVID‑19” recapitalization measures have
not been redeemed.

d) Companies cannot pay dividends (or buy
back shares other than those of the State) as
long asthe State “COVID‑19” recapitalization
measures have not been fully redeemed;
e) Companies must not engage in aggressive
commercial expansion and are prohibited from
advertising the recapitalization measures for
commercial purposes;

1

In accordance with the Commission's notice on remedies acceptable
under the EU Merger Regulation.
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2. Eligibility

Equity

The recapitalization measures must fulfil the
following conditions:

The price paid by the State for the shares shall
not exceed companies' average share price over
the 15 days preceding the request for the State
intervention (for non‑publicly listed companies,
independent experts must establish companies'
market value).

a) Without State intervention, companies would
go bankrupt or face serious a) difficulties;
b) No financing is available on the market at
affordable terms;
c) Companies were not already in difficulty on 31
December 2019;2 and
d) The State intervention enables the avoidance of
job losses and market failures (systematically
important or innovative companies, risk of
disruption in a sector, etc).

3. Recapitalization Measures
The recapitalization measures can take the form
of newly‑issued shares, convertible bonds or other
hybrid capital instruments.
However, the Commission clearly states
its preference for subordinated debt (i.e.,
subordinated to ordinary senior creditors) that
cannot be converted into equity and, on this basis,
distorts competition to a lesser degree.

In the absence of payment of dividends, the
remuneration can take the form of additional
shares or convertible bonds granted to the State
and not to other shareholders. The remuneration
of the State must be increased by at least 10% at
two points in time after the COVID‑19 capital
injection – i.e.
a) After four years for publicly listed companies,
and five years for others, where the State has
kept at least 60% of its shareholding resulting
directly from the COVID‑19 capital increase;
b) After six years for publicly listed companies,
and seven years for others, where the State has
not fully sold its “COVID‑19 shareholding”.
Furthermore, the State's shares must be “on sale”
at any time to:

The amount of recapitalization must not exceed
the necessary minimum and should not improve
companies' financial profile compared to the
situation as at 31 December 2019. Nor can it be
used to cross‑subsidize group subsidiaries that
were already in economic difficulties.

a) Recipient companies at the higher amount
of (a) the market price or (b) the State's
investment increased by growing annual
interest rates set by the Commission in the
amended Temporary Framework (based on
1‑year IBOR; pt. 66);

4. State Remuneration

b) Investors at market price, normally through
an open and non‑discriminatory b) process
(with potential priority rights for existing
shareholders).

The State must receive remuneration that is
appropriate and increasing over time in order to
incentivize companies and their shareholders to
redeem the State recapitalization measures.

2

The Rescue and Restructuring Guidelines apply to companies that
were already in difficulty at that time.
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5. Exit Strategy and Reporting
Companies (except for SMEs) whose State
“COVID‑19 shareholding” exceeds 25% must
provide a credible exit strategy, including a plan
on the use of the State funds, a payment schedule
for the State remuneration and a schedule for the
redemption of the State investment. Information
on the use of the State funds must be updated
every 12 months.
Furthermore, a restructuring plan compliant with
the Rescue and Restructuring Guidelines must
be notified to the Commission where the State
“COVID‑19 shareholding” has not been reduced
below 15% six years after the recapitalization
as regards publicly listed companies and seven
years, thereafter, as regards non‑publicly listed
companies or SMEs.

6. Embedding EU policy objectives related
to green and digital transformation
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Acquisition of businesses in financial difficulty
as a result of COVID‑19: Do buyers still need to
wait for prior antitrust/competition clearance?

In the wake of the COVID‑19 crisis, many companies will be facing significant financial
difficulties for which the only viable solution to remain a going concern will be
acquisition by another company. It is safe to predict that there will be pressures for
sector consolidation through mergers of competitors. Many of these transactions will
require prior merger clearance, but for some companies it may simply not be possible
to stay afloat long enough to wait for merger clearance. One option in these
circumstances is to seek a derogation (waiver) from the requirement to wait for
merger control clearance before completing the transaction.
This briefing explains how the derogation process works and offers some key points
for purchasers of distressed businesses to keep in mind when considering whether to
go down this route. We focus principally on the process under the EU Merger
Regulation (EUMR) but also offer some guidance on other key jurisdictions – both at
EU Member State level within the EU and outside Europe.
1. Derogations under the EU merger
control regime
Under the EU merger control rules, transactions
that meet the reporting thresholds prescribed
in the EUMR cannot be implemented prior to
obtaining competition clearance from the European
Commission. This suspensory requirement is
known as the “standstill obligation”.1
The rationale for this is to safeguard the principle
of ex ante review of transactions under the EUMR.
The Commission has the power to prohibit a
transaction or clear it subject to conditions where
it concludes that a deal would have significant
anti‑competitive effects. Its ability to do this could
be compromised if the parties start to integrate
the respective businesses or take other steps which
undermine the viability of the target on the market
– hence the standstill requirement.
Failure to comply with the standstill obligation,
including any integration of the respective
businesses prior to completion, is treated as “gun
jumping” – something which the Commission
has increasingly been clamping down on in
recent years through the imposition of large fines.

However, the Commission has the power to
grant parties to a merger a derogation from the
standstill obligation.2
To obtain a derogation from the standstill
obligation, the parties must submit a reasoned
submission to the Commission. When assessing
such a derogation request, the Commission
will investigate: (i) the likely adverse impact
of a continued suspension of the envisaged
transaction on the business of the parties (as
well as on third parties), and (ii) the prima facie
impact of the transaction on competition. The
Commission will only grant a derogation where
it is satisfied that compliance with the standstill
obligation will endanger the viability of one of the
parties and that the transaction will not lead to
irreversible harm to competition. The Commission
can grant either a full derogation (i.e. allowing
the transaction to complete and the parties
to integrate fully) or a partial derogation (i.e.
allowing only partial integration prior to receipt
of merger clearance) and can make the derogation
subject to conditions.

1

EUMR, Article 7(1).

2

EUMR, Article 7(3).
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It should be noted that this is not a derogation from
the requirement to obtain substantive competition
clearance for the deal. Thus, parties will still
need to make a filing and go through the normal
Commission merger control review process.
Derogations from the standstill obligation at
EU level are relatively rare. However, a situation
where it may be possible to obtain a derogation
is where the target is in acute financial distress.
During the height of the financial crisis in
2008/09, the Commission granted more than
twice the number of derogations than it has
typically granted in normal years. In some of these
cases the Commission granted a derogation very
quickly. For example, in one case involving the
acquisition of a British bank, the level of concern
about the imminent collapse of the bank and the
ensuing consequences for the UK economy was
such that the Commission granted a derogation
within a day (and on a Sunday).
Similarly, in the current COVID‑19 crisis when
businesses encountering serious difficulties
become targets for acquisition, it is an obvious
time for merging parties to consider seeking a
derogation from the Commission.
For buyers involved in a transaction where the target
is financially distressed, there are several issues to
bear in mind before going down this route.

In what circumstances are derogations
likely to be granted?
The Commission will only grant a derogation
where it is satisfied that there is a genuine threat of
irreversible damage to the target if the parties are
required to comply with the standstill obligation.
The parties will need to show that without
immediate intervention the target is at real (not
hypothetical) risk of going out of business.
Just as during the financial crisis wider concerns
about the stability of the entire banking sector
may have eased the process of obtaining
derogations for bank mergers, in the context of
the COVID‑19 crisis the Commission may be more
prepared to consider a derogation if the target
company has systemic relevance for the economy
and/or its demise may also have significant
consequences for third parties.

What if the transaction appears to give rise
to competition concerns?
In addition to there being concrete urgency,
the Commission will conduct a preliminary
assessment of whether the transaction is likely to
have an irreversible adverse effect on competition.
Where it believes that the transaction is likely
to have significant anti‑competitive effects,
the Commission is unlikely to grant a derogation.
Where the Commission is prepared to agree to
the derogation request, it will probably attach
conditions in order to ensure that it is still
feasible for the Commission to block the deal
if, at the end of its review, it concludes that the
merger is anti‑competitive. Thus, in previous
cases, the Commission has required operation of
the target to be ring‑fenced from the rest of the
buyer’s business or for the buyer to maintain the
status quo within the target (e.g. retaining senior
management) until clearance is received.
For example, in 2016 the Commission granted
a derogation in respect of a merger between two
airlines, thus permitting the buyer to take over
the target’s aircraft leases. The Commission found
that the transaction posed a “serious risk” to
competition on a number of routes but weighed
this against the fact that maintaining the standstill
would “seriously and negatively affect” the parties
and also third parties insofar as it would impact
the target’s employees, customers and creditors.
The derogation was, however, conditional on
the buyer ensuring that the lease contracts
were assignable to a third party in the event
that it decided not to clear the deal following its
subsequent review.
Even where the Commission grants a derogation
without comprehensive conditions attached,
it is prudent for the parties, when contemplating
steps to progress the transaction, to take account
of the risk of the Commission blocking the deal
(or imposing remedies on it in its final decision)
such that the steps taken by them might need to
be undone.
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Are there any alternatives to going down
the derogation route?

At what stage in the transaction should the
question of derogation be raised?

Where a target is in financial difficulty and the
contemplated transaction does not cause any
substantive competition concerns, it may be
fairly straightforward to obtain a derogation.
However, this may not necessarily be the best
option – instead it may be better to obtain
clearance in the normal way but using the
Commission’s simplified procedure where
this is available.

Given the various factors to consider when applying
for a derogation, it will be advisable to consider
the pros and cons and what is the best approach
as early as possible during transaction planning.

The simplified procedure is available for cases
with no substantive competition concerns
(i.e. there are no markets on which competition
would be affected). It allows the parties to provide
less information than under the full procedure
and, as such, prepare and submit the notification
more quickly. In turn, the Commission may be
able to issue a decision in a shorter timeframe than
the 25 working days in which it formally has to
do so.
The Commission may be open to granting
approval more quickly than normal where
exceptional circumstances arise, such as financial
distress. This route may therefore sometimes
be quicker than seeking a derogation from the
standstill obligation and, if successful, will give
the merging parties the legal certainty of a final
clearance decision more quickly.

It can also be helpful to have early informal
discussions with the Commission about these
issues and, in particular, to gauge what impact
the current COVID‑19 crisis is having on the
Commission’s timing.
In addition, it may well be worth seeking political
support for prominent cases involving target
companies of significant importance for a Member
State’s economy.

2. Keep in mind other applicable merger
control regimes
Many other merger control regimes, both at the
EU Member State level and outside of the EU,
operate mandatory notification systems with
standstill obligations. For deals which need to
be notified in multiple jurisdictions, companies
should therefore also consider how to navigate any
relevant suspensory requirements there, and how
these procedures will interact with each other.

EU Member States
Within the EU, for transactions that do not meet
the EUMR reporting thresholds, or which do
not amount to a full merger under EU merger
control laws (such as acquisitions of minority
stakes or the formation of non‑fully functional
JVs), one or more notifications at EU Member
State level may be required. The approach
taken at EU Member State level is broadly
similar to that under the EUMR. Below is a
table summarising the main features of regimes
in key EU national jurisdictions.
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Country

Is it possible to
obtain a derogation
from the standstill
obligation?

What is the test for
a derogation to be
granted?

How long does
it normally take
to obtain a
derogation?

Can the
derogation
be partial
rather than
full (i.e.
approval to
implement
only part
of the
merger)?

Can
conditions
be attached
to the
derogation?

How frequently
are derogations
granted?

Is the number
of derogations
expected to increase
as a result of the
COVID‑19 crisis?

Belgium

Yes

No specific criteria
in the legislation,
but past practice
indicates a similar
approach to that
of the European
Commission

Derogation may be
requested either
before or at the time
of the formal filing

Yes

Yes

Derogations are
not granted very
often by the Belgian
Competition
Authority (BCA) and
the number Is not
usually more than 3‑4
a year

Yes

No specific criteria
in the legislation,
but only granted in
exceptional cases
and under strict
conditions

Derogation may be
requested either
before or at the
time of the formal
filing, or during the
review process

Yes

Yes

Yes

Most often granted
in the case of
acquisitions of
companies which
are insolvent
or companies
in liquidation
proceedings

In cases of judicial
insolvency
proceedings,
derogation is
preferably requested
at least 5 working
days before the
court’s judgment
selecting the acquirer

The number granted
annually by the
French Competition
Authority (FCA)
varies, but is usually
not more than
10 a year

France

Yes

Other exceptional
circumstances in
which derogations
may be granted
include: the risk of
imminent demise of
the target; and the
acquirer needing to
provide collateral
or obtain funding in
order to maintain the
target’s business

The BCA has 2 weeks
to consider and
report, but in practice
usually takes 10 days
or less

The FCA usually
issues its derogation
decision within
10 days, but may
take longer in more
complex cases
If a derogation
is granted, the
information required
for the substantive
appraisal of its
transaction must be
provided within 3
months, otherwise
the derogation
becomes void
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Country

Is it possible to
obtain a derogation
from the standstill
obligation?

What is the test for
a derogation to be
granted?

How long does
it normally take
to obtain a
derogation?

Can the
derogation
be partial
rather than
full (i.e.
approval to
implement
only part
of the
merger)?

Can
conditions
be attached
to the
derogation?

How frequently
are derogations
granted?

Is the number
of derogations
expected to increase
as a result of the
COVID‑19 crisis?

Germany

Yes

Where the parties can
demonstrate serious
grounds, in particular
to prevent serious
harm to any party
(including the target)
or any third party, e.g.
due to the danger of
insolvency

Derogation may be
requested either
before or at the time
of the formal filing
Depending on the
urgency and the
timing of the request,
the derogation can be
granted within 2 days
to a few weeks

Yes

Yes

The number granted
annually by the
German Federal
Cartel Office (FCO)
varies, but is usually
not more than 5‑10
a year

Instead of granting a
derogation, the FCO
often encourages
parties to notify
the transaction
and commits to an
accelerated review
process
With mergers that
do not involve
any substantive
competition issues,
the FCO can clear
transactions within a
very short time, even
within 1‑2 working days
While derogations
may increase due
to the effects of
COVID‑19, accelerated
review is likely to
remain the preferred
route for the FCO

Italy

Not applicable –
there is no automatic
standstill obligation
and so no need for
a derogation

Not
applicable

Not
applicable

Not
applicable

Not
applicable

Not applicable

Transactions can be
closed immediately
after filing, unless the
Italian Competition
Authority (ICA),
when opening an
in-depth (phase
2) investigation,
makes an order to
prohibit this

Netherlands

Yes

Although legally
permitted to close,
notifying parties
commonly choose
not to and instead
make closing
conditional upon prior
receipt of clearance
– especially in cases
which are complex
or raise substantive
competition issues
This is in order to
avoid the risk of
the ICA imposing
remedies postclosing, e.g. requiring
divestment of the
acquired business

There must be
significant reasons
Factors taken
into account by
the Authority for
Consumers and
Markets (ACM)
include the financial
situation of the target
and the risk that
not granting it may
seriously jeopardise
the merger

Derogation may be
requested either
before or at the time
of the formal filing
Derogation will be
granted quickly, often
within a few working
days and sometimes
even within 1 day (in
2019, the average
time was 3‑4 days)

Yes

Yes

The ACM grants
an average of 5
derogations a year

Yes
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Country

Is it possible to
obtain a derogation
from the standstill
obligation?

What is the test for
a derogation to be
granted?

How long does
it normally take
to obtain a
derogation?

Can the
derogation
be partial
rather than
full (i.e.
approval to
implement
only part
of the
merger)?

Can
conditions
be attached
to the
derogation?

How frequently
are derogations
granted?

Is the number
of derogations
expected to increase
as a result of the
COVID‑19 crisis?

Poland

No

Not
applicable

Not
applicable

Not
applicable

Not
applicable

Not
applicable

Not
applicable

There must be
significant reasons

Derogation may be
requested either
before or at the time
of the formal filing

Yes

Yes

To date the CNMC
has been reluctant
to grant derogations
and has only done
so in exceptional
circumstances – the
last 2 examples being
in 2016 and 2013

Yes

However, there is an
exemption from the
obligation to notify
(and, therefore,
no standstill
requirement) for
transactions involving
a target in the course
of bankruptcy
proceedings –
although this
exemption does
not apply where the
buyer is a competitor
of the target or part
of a corporate group
that includes one
Spain

Yes

In considering
whether to grant
the derogation, the
National Commission
on Markets and
Competition (the
CNMC) will take into
account the potential
harm to the parties
in not doing so and
the potential harm
to competition
in allowing the
transaction to
proceed

Derogation will be
granted quickly,
within a week of
formal filing of
the transaction
(assuming prior
pre‑filing contacts to
this end)
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Outside the EU
Outside the EU, there is a greater variety of approach. Some jurisdictions impose a standstill obligation
without any procedure allowing for derogation of this requirement. At the other extreme, there are
jurisdictions which operate a voluntary notification regime without any standstill obligation, although
there may be other procedural obstacles to implementation of the transaction that need to be navigated.
Below are some examples of differing approaches in key jurisdictions outside the EU.
Country

Is there a standstill obligation and, if so, is it possible
to obtain a derogation?

China

There is a standstill obligation for notifiable transactions
– but there is no process for obtaining a derogation from
the State Administration for Market Regulation

United Kingdom

The filing regime is voluntary and there is no standstill
obligation – so there is no need to seek a derogation
However, where the Competition and Markets Authority
(CMA) decides to investigate a transaction, it will
commonly impose interim measures requiring the parties
to hold their businesses separate during the review period
– and will almost always do so in the case of a transaction
which has closed. Further, upon reference for an in‑depth
(phase 2) investigation, there is an automatic prohibition
on acquiring shares in a target without the CMA’s consent

USA

Are there any other considerations parties should be
aware of?

Although legally permitted to close, notifying parties in
cases which raise substantive competition issues often
choose not to and instead make closing conditional upon
prior receipt of CMA clearance. This is in order to avoid
the risk of the CMA imposing remedies post‑closing, e.g.
requiring divestment of the acquired business

The CMA can grant derogations from the requirements
of the order if they are strictly necessary to maintain the
viability of the target and there are no better alternatives
available

Examples of specific derogations from interim measures
granted by the CMA in previous cases in which the target
has been in financial difficulties include to allow: the
target to have access to the buyer’s credit facilities; the
buyer to give financial guarantees to the target’s suppliers;
the target business to deviate from its pre‑merger
business plans; and the buyer to have access to certain
commercially sensitive information about the target

There is a standstill obligation: parties notifying reportable
transactions are required to observe a waiting period
before closing, in order to obtain clearance

Although there is no derogation process, the waiting
period is reduced to 15 days for acquisitions covered by
US bankruptcy law 11 U.S.C. Section 363(b)

However, there is no process for seeking derogation from
this standstill requirement

More generally, if there are no substantive competition
issues, and the parties have compelling reasons for
a quick closing, they may be able to persuade the US
agencies to terminate the waiting period early

Although formally the CMA does not relax its approach
to derogations during times of economic difficulty, the
number of cases meriting such treatment may well
increase as a result of the COVID‑19 crisis

3. Key takeaways
•

Derogations are only granted in exceptional circumstances and the bar remains high
Competition authorities may well be more open to granting a derogation in the circumstances of the
COVID‑19 crisis, but it will still be necessary to provide them with convincing evidence that the target
is in imminent danger of going out of business.

•

It is more difficult to obtain a derogation if the transaction gives rise to competition issues
For deals that involve potentially significant competition concerns, a derogation may be refused or
only granted with stringent conditions attached.

•

Derogation is not always the best option from an overall timing perspective
In particular, it may instead be quicker and procedurally less burdensome to seek a fast‑track
clearance where this option is available.

•

It pays to decide early on what the best way forward is
Where a derogation is a possibility, it is worth considering the pros and cons at the initial stages of
transaction planning, and generally advisable to make early contact with the competition authorities
in order to gauge their views.
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Reducing antitrust risk of collaborations during
the COVID‑19 pandemic
The COVID‑19 pandemic has affected U.S. health care in an unprecedented way,
requiring hospitals, providers, and suppliers to collaborate to respond to the urgency
of the crisis. The situation has also put pressure on companies in other industries that
may need to coordinate with one another in order to fulfill their essential roles in
responding to the pandemic, including telecommunications, financial services,
information technology, defense, food and agriculture, transportation and logistics,
energy, water and sewage, law enforcement, and public works.
While much of this coordination is procompetitive,
any collaboration between competitors carries
some antitrust risk. For example, competitors
working together in a procompetitive manner to
accelerate production of much‑needed medical
equipment must be careful not to coordinate
production activities outside of the collaboration.
Any company working with competitors in
response to COVID‑19 should also be mindful
that restrictions on competition and information
sharing beyond the legitimate scope of the
collaboration carry potentially significant risk.

More generally, companies across industries
should understand that merely citing COVID‑19
will not carry the day if an agency or private
party challenges cooperative conduct. Although
the Federal Trade Commission (FTC) and U.S.
Department of Justice Antitrust Division (DOJ)
(the “agencies”) have issued a joint statement
allowing certain types of collaboration within
specific industries in response to COVID‑191 and
the president has authorized limited antitrust
exemptions under the Defense Production Act,
the agencies have recently signaled that they
will not relax antitrust enforcement as a result
of the pandemic. In addition, unlike some other
countries, there is no general antitrust immunity
in the United States for responding to the public
health crisis.2

1

2

See U.S. Department of Justice and Federal Trade Commission, Joint
Antitrust Statement Regarding COVID‑19 (March 2020) available at
https://www.ftc.gov/system/files/documents/public_
statements/1569593/statement_on_coronavirus_ftc-doj-3-24-20.
pdf.

For information about antitrust immunity and collaboration outside
of the United States, see Hogan Lovells, Opportunities for
competitors to work together in times of COVID‑19 in Germany (14
April 2020) available at http://hoganlovells-blog.de/2020/04/14/
moeglichkeiten-der-zusammenarbeit-von-wettbewerbern-in-zeitenvon-covid-19/; and Hogan Lovells, Better together – How far can
competitors go under UK competition law in cooperating to deal with
the challenges of the COVID‑19 crisis? (3 April 2020) available at
https://www.hoganlovells.com/~/media/hogan-lovells/pdf/2020pdfs/2020_04_03_better-together--how-far-can-competitors-gounder-uk-law.pdf?la=en.
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Below is a nonexhaustive list of antitrust Do’s
and Don’ts for competitors collaborating to
address COVID‑19 built on general antitrust
principles and agency guidance issued in
response to the pandemic.3

•

Seek approval for collaborations related
to the production and distribution of
health and medical resources necessary
to respond to COVID‑19: Under the Defense
Production Act, the president may approve
“voluntary agreements” among competitors,
which confer limited antitrust immunity5 for
collaborations related to the production and
distribution of health and medical resources
needed to respond to the spread of COVID‑19.

•

Determine whether any information
shared with competitors falls in the DOJ
Safety Zone6: This includes information
that is historical (at least three months old),
collected by a third party, aggregated, and
comes from at least five participants with no
single provider’s data contributing more than
25 percent of the “weight” of any statistic
shared. If the information is not within the safe
harbor, consult with antitrust counsel who may
be able to structure arrangements that will
allow for the sharing of critical information
without undue risk.

•

Collaborate only for procompetitive
reasons such as: designing, producing,
and distributing new equipment; developing
and licensing new platforms; or jointly
operating warehouse and distribution facilities
to handle inventory.

4

Since announcing the expedited review process, DOJ has issued two
business review letters related to proposed cooperation in response
to the COVID‑19 crisis. See Department of Justice, press release,
Justice Department issues business review letter to
AmerisourceBergen supporting distribution of critical medicines
under expedited procedure for COVID‑19 pandemic response
(20 April 2020), available at https://www.justice.gov/opa/pr/
justice-department-issues-business-review-letteramerisourcebergen-supporting-distribution; see also Department of
Justice, press release, Department of Justice issues business review
letter to medical supplies distributors supporting Project Airbridge
under expedited procedure for COVID-19 pandemic response
(4 April 2020), available at https://www.justice.gov/opa/pr/
department-justice-issues-business-review-letter-medical-suppliesdistributors-supporting.

5

See 15 U.S.C. § 4558.

6

See Department of Justice and Federal Trade Commission,
Statements of Antitrust Enforcement Policy in Health Care (August
1996), available at https://www.justice.gov/atr/page/file/1197731/
download#CONTNUM_49.

Do’s
•

Review the FTC and DOJ joint statement
on antitrust compliance during the
COVID‑19 pandemic: Companies that are
collaborating to deliver or distribute medical
supplies or other essential goods, provide
care, reduce the risk of spread of the virus,
develop best practices for patient management,
and purchase inputs for any of the related
tasks are likely to be viewed as engaging in
procompetitive activity.

•

Consider seeking review from the FTC
or DOJ if you plan to collaborate on
COVID‑19‑related public health projects:
The DOJ and FTC have adopted an expedited
review process for business review letters and
advisory opinions4 related to collaborations
involving COVID‑19.

•

File under the National Cooperative
Research and Production Act (NCRPA)
if you are pursuing certain research and
production joint ventures related to
standards development activity:
The agencies’ 24 March 2020 joint
statement also committed to expediting
the processing of NCRPA filings. The
NCRPA ensures that cooperative research,
development, and production joint ventures
and standards‑development are analyzed
under the “rule of reason.”

3

For information on the implications of the COVID‑19 crisis on merger
control see Hogan Lovells, Global Merger Control Overview, EU
Merger Control, US merger control process update (20 March 2020)
available at https://ehoganlovells.com/
cv/60cf27853c30001e0464d9c4c299fb509de7259b.
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Don’ts
•

•

•

Don’t raise prices on goods that are in
high demand without checking applicable
state statutes on price gouging: Many
states have statutes regulating “price gouging” –
charging “excessive” prices above a benchmark
price for products in high demand, in short
supply, or designated as essential by state
statute or executive action following a declared
state of emergency, natural disaster, abnormal
economic disruption, or combination of them. A
declaration of a state of emergency in response
to COVID‑19 will trigger a majority of these
statutes. Again, consult with counsel. Don’t
assume that a change in cost or demand will
necessarily justify a price increase.7
Don’t coordinate on hiring, furloughs,
or wages, wage reductions, benefits,
or other forms of compensation;
don’t enter into employee no‑poach or
nonsolicitation agreements, or share
information on labor costs: The FTC and
DOJ have issued a Joint Statement announcing
they are watching for collusion in the U.S. labor
markets in order to protect workers on the
front lines.8 Be mindful that these principles
apply to coordination with your traditional
“competitors” as well as with companies
in other industries which you compete
for employees.

See Hogan Lovells, U.S. and European authorities actively pursue
COVID‑19 price gouging violations (20 April 2020) available at https://
www.hoganlovells.com/~/media/hogan-lovells/pdf/2020pdfs/2020_04_20_acer_alert_us_and_european_authorities_actively_
pursue_covid19.pdf?la=en.

Don’t discuss the following
competitively sensitive topics with
competitors:
– Current or future prices, rebates, discounts,
warranties, or financing terms.
– Current or future margins on any product
or service.
– Current sensitive or forward‑looking
product or service information.
– Terms under which the company does
business with any supplier or customer.
– Current or estimated future cost
information for any product or service.
– Current or future strategic or
development plans.
– Internal projections or forecasts relating
to or concerning product deployment,
consumer demand, market conditions,
or other matters bearing upon the
competitive landscape.
– Current or future marketing, sales,
or business plans.
– Production levels, including production
quotas and production costs.

Key takeaways
The antitrust laws still apply during these
challenging times. Consulting experienced
antitrust counsel can help reduce the antitrust
risk of collaborations with other companies.

8
7

83

Department of Justice and Federal Trade Commission, Joint antitrust
statement regarding COVID‑19 and competition in labor markets:
Antitrust enforcers closely monitoring coordination to disadvantage
workers (April 2020), available at https://www.ftc.gov/system/files/
documents/advocacy_documents/joint-statement-bureaucompetition-federal-trade-commission-antitrust-divisiondepartment-justice/statement_on_coronavirus_and_labor_
competition_04132020_final.pdf.
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U.S. and European authorities actively pursue
COVID‑19 price gouging violations
The COVID‑19 crisis has led to increased scrutiny of pricing decisions by competition
and consumer protection authorities around the world. Already, we have seen a rise in
state, federal, and international enforcement efforts in response to rapidly increasing
complaints of price gouging activity related to products that are in high demand or
designated as essential by statute or executive action as a result of the crisis. In light of
this, companies should be aware of several aspects of price gouging laws and recent
enforcement activity:
•

First, normal supply and demand rules may
not apply during a crisis – that is, sellers
who normally respond to increased demand
by increasing prices may violate state price
gouging laws which prohibit price increases
over a certain amount during emergencies.

•

Second, online marketplaces (i.e., platforms)
are also facing scrutiny from state and federal
regulators for allowing sellers to price gouge on
their sites. Whether online marketplaces can
be held liable for the pricing practices of their
users will likely vary based on state law, the
potential application of certain defenses, and
the characteristics of the specific platform.

•

Third, price gouging laws and enforcement
priorities vary state‑by‑state and
country‑by‑country. A single pricing decision
may be lawful in one jurisdiction but
unlawful in another.

•

Fourth, responses to price gouging during this
pandemic are still evolving. Some jurisdictions
have taken executive and legislative actions
to bolster their existing price gouging laws
to allow for a more targeted response to the
COVID‑19 crisis, and more are sure to follow.

What’s price gouging?
Price gouging generally refers to price increases
above a specified benchmark price, i.e., the
price 30 days (or other time period) prior to a
declared state of emergency, natural disaster,
and/or economic disruption. What is considered
an excessive price increase varies, but generally
under U.S. state laws it is 10‑25 percent above
a product’s typical price. The types of products
covered by price gouging statutes vary by state,
and can include food, water, emergency and
medical supplies, prescription drugs, gasoline,
housing, transportation, and/or heating oil.
There are exceptions to some price gouging laws,
however, which allow sellers to raise prices to
account for increased supply, labor, input, or
distribution costs.
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U.S. enforcement of price gouging related
to COVID‑19
State laws prohibit price gouging in
emergency and disaster situations
The majority of U.S. states have anti‑price gouging
laws, and state attorneys general are actively
pursuing cases during the COVID‑19 crisis.
The majority of these state statutes impose civil
penalties for price gouging activity during a state
of emergency, natural disaster, and/or abnormal
economic distribution. These laws vary by state
and in general provide frameworks for comparing
a product’s prevailing prices for a set time period
before the emergency with a higher price charged
during the emergency period.

1

2

Alabama, AL ST §81-31‑4 (equal or more than 25 percent of the
average price during last 30 days prior to declared state of
emergency); Arkansas, Ark. Stat. Ann. §4‑88‑301 et seq. (more than 10
percent over cost of items immediately preceding declared state of
emergency); California, PEN §396 (more than 10 percent over the
cost of items immediately preceding declared state of emergency);
Delaware (no standing price gouging statute, but 12 March 2020
Declaration of a State of Emergency for the State of Delaware Due to
a Public Health Threats prohibits price increases of more than 10
percent for goods and services under § 2513 of Title 6 of the
Delaware Code); District of Columbia, D.C. Code. Ann. §28‑4101‑4103
(more than 10 percent over price or products during 90‑days
preceding declared state of emergency); Kansas, Kan. Stat. Ann.
§50‑6‑106 (25 percent or more over pre‑disaster price); New Jersey,
N.J. Rev. Stat. 56 § 8‑107 et seq. (at least 10 percent over price
immediately preceding declared emergency); Oklahoma, Okla. Stat.
tit. 15, 777.1 et seq. (more than 10 percent above price charged
before the declaration of an emergency); Oregon, Or. Rev. Stat. §
401.960 et seq. (more than 15 percent above rate charged before the
declaration of an emergency); Pennsylvania, Pa. Stat. tit. 73 § 232.1, et
seq. (at least 20 percent higher than normal price range immediately
prior to declared emergency); Utah, Utah Code Ann. § 13‑41‑201, et
seq. (10 percent higher than normal prices before declared
emergency); West Virginia, W. Va. Code §46A‑6J‑1, et seq. (more than
10 percent of average cost prior to declared state of emergency); and
Wisconsin, Wis. Stat. § 100.305 (15 percent higher than average price
immediately prior to emergency declaration).
Connecticut, Conn. Gen. Stat. § 42‑230, et seq.; Florida, Fla. Stat. §
501.160; Georgia, Ga. Code § 10‑1‑393.4, et seq., §10‑1‑; Hawaii,
Hawaii Rev. Stat. § 127A‑30, §480‑2; Idaho, Idaho Code §48‑603;
Illinois, 815 ILCS 505; Indiana, Ind. Code §4‑6‑9.1‑1; Iowa, Iowa Admin.
Code §61‑31.1; Kentucky, Ky. Rev. Stat. § 367.372, et seq.; Louisiana,
La. Rev. Stat. Ann. §29:732, et seq.; Maine, Me. Rev. Stat. Ann. tit. 10,
§1105; Massachusetts, Code of Mass. Reg. tit. 940, § 3.18; Michigan,
Mich. Comp. Laws § 445.903; Minnesota (no standing price gouging
statute, but Executive Order 20‑10 (effective 21 March 2020)
prohibits price gouging during peacetime emergency); Mississippi,
§75‑24‑25; Missouri, § 407.020, 15 CSR 60‑8.030; New Mexico (no
standing price gouging statute, but the attorney general issued a
consumer advisory warning about possible price gouging in the wake
of COVID‑19 on 12 March 2020; New York, GBS § 396‑r; North
Carolina, § 75‑38; Rhode Island, § 6‑13‑21; South Carolina, § 39‑5‑145;
Tennessee, § 47‑18‑5101, et seq.; Texas, § 17.46(b)(27); Vermont,
§2461d; and Virginia, §59.1‑525.

Some state statutes provide a specific price
increase or range that will qualify as price
gouging under the law (e.g., 10‑25 percent
above the benchmark price)1, while others do
not explicitly define what price increase will
trigger enforcement under the statute, instead
prohibiting “unconscionable,” “unreasonable,”
and/or “excessive” price increases more
generally.2 The statutory frameworks also
designate time periods and geographic regions
within which price gouging is assessed.
Finally, while some state statutes identify the
specific products or services covered by the price
gouging law (e.g., food, fuel, medical supplies,
etc.), others do not. Violations of state price
gouging statutes may result in civil penalties
ranging from US$1,000 to up to US$250,000,3
injunctions, and/or criminal penalties.4

3

Alabama, Ala. Code §8‑31‑1 et seq.; Arkansas, Ark. Stat. Ann.
§4‑88‑301 et seq.; California, Cal. Penal Code §396; Connecticut,
Conn. Gen. Stat. §42‑230 et seq.; District of Columbia, D.C. Code Ann.
§28‑4101 et seq. 2020 Act 247; Florida, Fla. Stat. §501.160; Georgia,
Ga. Code §10‑1‑393.4 Ga. Code §10‑1‑438; Hawaii, Hawaii Rev. Stat.
§127A‑30 Hawaii Rev. Stat. §480‑2; Idaho, Idaho Code §48‑603;
Illinois, 815 ILCS 505/2; Indiana, Ind. Code §4‑6‑9.1‑1 et seq.; Iowa,
Iowa Admin. Code §61‑31.1; Kansas, Kan. Stat. Ann. §50‑6,106;
Kentucky, Ky. Rev. Stat. §367.372 et seq.; Louisiana, La. Rev. Stat. Ann.
§29:732; Maine, Me. Rev. Stat. Ann. tit. 10, §1105; Maryland, 2020
Chapters 13 and 14; Michigan, Mich. Comp. Laws §445.903;
Mississippi, Miss. Code Ann. §75‑24‑25; Missouri, § 407.020; 15 CSR
60‑8.030; New Jersey, N.J. Rev. Stat. §56:8‑107 et seq.; New York, N.Y.
General Business Law §396‑r; Oklahoma, Okla. Stat. tit. 15, §777.1 et
seq., Okla. Stat. tit. 62, §2203.1 et seq.; Oregon, Or. Rev. Stat. §401.960
et seq.; Pennsylvania, Pa. Stat. tit. 73, §232.1 et seq.; Rhode Island, R.I.
Gen. Laws §6‑13‑21; South Carolina, S.C. Code Ann. §16‑7‑10, S.C.
Code Ann. §39‑5‑145; Tennessee, Tenn. Code Ann. §47‑18‑5101 et
seq.; Texas, Tex. Business & Commerce Code Ann. §17.46, Tex.
Business & Commerce Code Ann. §17.4625; Utah, Utah Code Ann.
§13‑41‑101 et seq.; Vermont, Vt. Stat. Ann. tit. 9, §2461d; Virginia, Va.
Code §59.1‑525 et seq., Va. Code §59.1‑200; West Virginia, W. Va.
Code §46A‑6J‑1 et seq. 2020 SB 208 effective June 1, 2020; and
Wisconsin (Wis. Stat. §100.305).

4

Arkansas, § 4‑88‑30 (Class A misdemeanor, up to US$2,500 fine and
up to one year in jail per violation); California PEN § 396
(misdemeanor charge, up to one year in jail and/or up to a US$10,000
fine); Connecticut §42‑230 (US$99‑$1000 fine and/or up to one year
in jail); Florida § 501.160 (second degree misdemeanor, up to $1,000
fine and/or up to 60 days in jail for a first offense); Louisiana Tit. 29
§732 et seq. (up to 10 years hard labor); Maine Title 10, §1105; § 207
(US$1,000 fine and/or up to three years in prison); Mississippi
§75‑24‑25 (misdemeanor charge, up to Us$1,000 penalty and six
months in jail, or felony charge with one to five years in prison and/or
a fine of up to US$5,000); Missouri §407.020 (class D felony with up
to US$10,000 fine and one to seven years in prison); Oklahoma 15 OK
St. §§ 777.1 (misdemeanor charge, up to US$1000 fine and/or one
year in jail) South Carolina § 39‑5‑145 (misdemeanor charge, fine up
to US$1,000 and/or 30 days in jail); and West Virginia § 46A‑6J‑1
(misdemeanor charge, up to US$1,000 fine and/or up to one year in
jail).
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Some states have taken action to bolster their
existing price gouging laws to specifically
target increases during the COVID‑19 crisis.
For example, in March:
•

Michigan Governor Gretchen Whitmer signed
an executive order5 to target price increases
on certain supplies and consumer food items
through mid‑April, while the legislature
introduced a bill to strengthen the state’s
anti‑price gouging laws by providing enhanced
investigative tools and criminal penalties to
aid enforcement. On 17 April 2020 Governor
Whitmer extended the original executive order
through 15 May 2020.

•

In New York, legislators proposed a new bill6
providing clarity about what constitutes an
“unconscionably excessive price” for purposes
of the state’s anti‑price gouging law. Under the
bill, a presumptive price increase of 10 percent
or greater will be considered price gouging
during a public health emergency.7

•

In Massachusetts, the attorney general filed an
emergency regulation8 to amend the state’s law
to prohibit price gouging of essential products
and services during the COVID‑19 emergency.

•

In Maryland – a state that previously did not
have a price gouging law – the legislature
enacted the COVID‑19 Public Health
Emergency Protection Act of 2020 which,
among other things, prohibits price gouging
of essential goods in high demand during the
COVID‑19 health crisis.9

5

State of Michigan, Office of the Governor, Executive Order No. 2020‑8,
Enhanced restrictions on price gouging (15 March 2020) available at
https://content.govdelivery.com/attachments/MIEOG/2020/03/15/
file_attachments/1401335/EO%202020_8%20Emergency%20
Order%20.pdf.

6

New York State Senate Bill S7932, Prohibits price gouging with respect
to medical supplies during a public health emergency, available at
https://www.nysenate.gov/legislation/bills/2019/s7932.

7

Id.

8

Office of Massachusetts Attorney General Maura Healey, Amendment
to 940 CMR 3.18, available at https://www.mass.gov/doc/
amendment-to-940-cmr-318.

9

Office of Governor Larry Hogan, press release, Governor Hogan
enacts emergency legislation to enhance ongoing response to
COVID-19 (19 March 2020), available at https://governor.maryland.
gov/2020/03/19/governor-hogan-enacts-emergency-legislation-toenhance-ongoing-response-to-covid-19/.

10 Id.
11 Florida Office of the Attorney General, news release, Attorney General
Moody’s rapid response team acts quickly to deter price gouging (7
April 2020), available at http://www.myfloridalegal.com/newsrel.nsf/
newsreleases/A32615BF3942B33E8525854300514289?Open&.

Attorneys general mobilize to respond
to sharp increase in consumer price
gouging complaints
States have reported a surge in consumer
complaints related to COVID‑19 price gouging
activity. Responding to this influx of complaints,
state attorneys general have mobilized to
investigate the alleged violations. For example,
Missouri Attorney General Eric Schmitt has issued
subpoenas to eight Amazon retailers related to the
suspected price gouging of face masks, respirator
masks, and hand sanitizer.10 Oregon Attorney
General Ellen Rosenblum has sent out more than
20 cease‑and‑desist letters to retailers ordering
them to reduce prices for COVID‑19‑related goods.
In Florida, the attorney general’s office has issued
65 subpoenas pursuant to Florida’s price gouging
statute in an effort to investigate the reported
conduct.11 In Ohio, Attorney General Dave Yost
has filed a lawsuit pursuant to the state’s price
gouging statute against operators of an eBay
store, alleging that they sold N95 respirator
masks for nearly 18 times the retail price.12 In
addition, thirty‑three state attorneys general have
signed letters13 addressed to retailers including
Amazon, Facebook, eBay, Craigslist, and Walmart
urging them to implement measures to prevent
price gouging by third‑party sellers on their
online platforms.14

12 Office of Ohio Attorney General Dave Yost, news release, Yost files suit
against PPE price gougers who sold N95 masks for nearly 18 times
the retail price (14 April 2020), available at https://www.
ohioattorneygeneral.gov/Media/News-Releases/April-2020/
Yost-Files-Suit-Against-PPE-Price-Gougers-Who-Sold.
13 A copy of the signed letters dated 25 March 2020 is available here.
14 It is an open question as to whether online marketplaces can be held
liable for the pricing practices of third party sellers using their
platform, and specifically whether Section 230 of the
Communications and Decency Act—which protects internet speech
by providing websites that host third‑party content immunity from
tort liability—can be used as a defense in such cases. The Third
Circuit recently held that Amazon was a “seller” under Pennsylvania
state products liability law, even with respect to third party sales, and
thus not able to avail itself of Section 230’s protections. See Oberdorf
v. Amazon.com, Inc., No. 18‑1041 (3d. Cir. July 3, 2019). However, the
Sixth Circuit has held that Amazon cannot be considered a seller
based on the fact that Amazon does not exercise sufficient control
over the sale of products on its platform by third party merchants
since it does not choose to sell the products, does not set prices and
does not make representations in the marketplace about the
product’s safety. See Fox v. Amazon.com, Inc., No. 18‑5661 (6th Cir.
July 5, 2019).
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Even in states that do not have established price
gouging laws, enforcement officials can pursue
such activity under the authority of broader
state consumer welfare statutes. Washington
state Attorney General Bob Ferguson has sent
cease‑and‑desist letters to five retailers in the state
who raised prices on COVID‑19‑related items
since the onset of the crisis, warning that lawsuits
brought by the attorney general’s office under
the state’s Consumer Protection Act could result
in US$2,000 penalties per violation. Ferguson’s
office received information from Amazon alerting
them to the notable price increases for N95
masks, hand sanitizer, disinfecting wipes, and
other high‑demand products.15 In Alaska, the
attorney general is prosecuting COVID‑19‑related
price gouging activity under the Alaska Consumer
Protection Act, which makes it unlawful to
engage in “unfair≈or deceptive acts or practices
in the conduct of trade or commerce”16 and gives
the attorney general the authority to enforce it
through court action. And in Colorado, which
has no price gouging statute, Attorney General
Phil Weiser announced its Consumer Protection
Section is committed to addressing price gouging
during the COVID‑19 crisis.

Federal authorities announce intention
to combat COVID‑19 price gouging
There is currently no federal statute that
specifically prohibits price gouging. Under the
antitrust laws in the United States, in contrast
with many competition laws outside of the United
States and unfair trade laws in U.S. states, sellers
can charge any price they choose.
In the context of this global crisis, however, the
U.S. Department of Justice (DOJ), Federal Trade
Commision (FTC), and Congress have signaled
15 Washington State Office of the Attorney General, news release, AG
Ferguson sends cease and desist letters to price‑gouging
Washington‑based online businesses (31 March 2020), available at
https://www.atg.wa.gov/news/news-releases/ag-ferguson-sendscease-and-desist-letters-price-gouging-washington-based-online.
16 Alaska Consumer Protection Act, AS 45.50.471 – AS 45.50.561.
17 See 50 U.S.C. §§ 4512, 4513.
18 Executive order on prioritizing and allocating health and medical
resources to respond to the spread of COVID‑19 (18 March 2020),
available at https://www.whitehouse.gov/presidential-actions/
executive-order-prioritizing-allocating-health-medical-resourcesrespond-spread-covid-19/.
19 See Hogan Lovells, Executive 0rder prohibits hoarding of certain
scarce supplies (25 March 2020) available at
https://www.hoganlovells.com/~/media/hogan-lovells/pdf/2020pdfs/2020_03_25_hoarding_medical_resources.pdf?la=en.

an intention to identify and stop price gougers
and scammers, including using existing statutory
authority and new legislation. Federal attention to
this issue complements existing state legislation
targeting the practice.
Under the Defense Production Act (DPA), DOJ
has the authority to prosecute criminally price
gouging activity related to the COVID‑19 crisis.17
On 23 March 2020, President Trump issued an
executive order18 pursuant to the DPA authorizing
the secretary of Health and Human Services to
designate scarce health care and medical items as
protected under the statute. The DPA makes it a
crime for any person to accumulate a designated
item (1) in excess of his or her reasonable needs or
(2) for the purpose of selling it at a price in excess
of prevailing market prices.
As forecast by our colleagues in a March 2020
alert19, DOJ has mobilized to address price
gouging and manipulation of the market for
materials needed to fight the COVID‑19 outbreak.
DOJ launched the COVID‑19 Hoarding and Price
Gouging Task Force to “address COVID‑19‑related
market manipulation, hoarding, and price
gouging.”20 In announcing the Task Force,
Attorney General William Barr stated that,
pursuant to the authority provided by the DPA,
DOJ, along with Federal Emergency Management
Agency and United States Department of Health
and Human Services, “will investigate and
prosecute those who acquire vital medical supplies
in excess of what they would reasonably use or
for the purpose of charging exorbitant prices
to the healthcare workers and hospitals who
need them.”21

20 Department of Justice, Memorandum for all heads of department
components and law enforcement re: Department of Justice
COVID‑19 Hoarding and Price Gouging Task Force (24 March 2020)
available at https://www.justice.gov/file/1262776/download.
21 On April 2, 2020 the DOJ announced that it would distribute the
approximately 500,000 pieces of personal protective equipment
(PPE) that it had confiscated on March 30 as part of a Hoarding and
Price Gouging Task Force investigation to those “on the frontline of
the [COVID‑19] response in New York and New Jersey.” See
Department of Justice, press release, Department of Justice and
Department of Health and Human Services partner to distribute
more than half a million medical supplies confiscated from price
gougers (2 April 2020), available at
https://www.justice.gov/opa/pr/department-justice-and-departmenthealth-and-human-services-partner-distribute-more-half.
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In an effort to focus federal attention on price
gouging, in March 2020 a group of seventeen
U.S. senators sent a letter to the FTC urging it to
address price gouging activity using Section 5 of
the Federal Trade Commission Act to challenge
“unfair or deceptive acts or practices.”22 In
response, Chairman Simons emphasized that
the FTC “will not tolerate businesses seeking
to take advantage of consumers’ concerns and
fears regarding coronavirus disease, exigent
circumstances, or financial distress.”23 Although not
mentioning price gouging specifically, Simons noted
the FTC is “working closely with federal and state
law enforcers, and with other stakeholders… and are
devoting significant resources to tackling scammers
and unfair and deceptive business practices.”24
While price gouging has not been a focus of FTC
enforcement, the agency could condemn such
practices as unfair under Section 5 if the Commission
determined that the agency’s intervention was
needed to supplement state activity.25
Congressional interest in price gouging may
also give new authority to federal enforcement
agencies to combat the issue. Three bills have been
introduced in Congress that would allow federal
enforcement of price gouging activity related to
the COVID‑19 crisis.

22 Letter from US Senators Klobuchar, A., Jones, D., Brown, S., Van Hollen,
C., Blumenthal, R., Hirono, M., Cortez Masto, C., Cardin, B., Feinstein, D.,
Booker, C., Harris, K., Smith, T., Duckworth, T., Sanders, B., Warren, E.,
Rosen, J., Udall, T. to FTC Chairman Joseph J. Simons (27 March 2020),
available at https://www.klobuchar.senate.gov/public/_cache/
files/1/1/114a671c-446c-4d89-89d2-a6a138e52fdc/
D0CBBF2D657990AB0AA905FF3D11525A.2020.03.27-letter-to-ftcre-pricegouging.pdf.
23 Federal Trade Commission, Statement from FTC Chairman Joe
Simons regarding consumer protection (26 March 2020), available at
https://www.ftc.gov/system/files/documents/public_
statements/1569773/final_chairman_covid_statement_3262020.pdf.
24 See id.
25 An act or practice is “unfair” if it “causes or is likely to cause
substantial injury to consumers which is not reasonably avoidable by
consumers themselves and not outweighed by countervailing
benefits to consumers or to competition.” 15 U.S.C. Sec. 45(n).
26 Office of United States Senator Amy Klobuchar, news release,
Klobuchar, Blumenthal, Hirono, Cortez Mastro introduce bill to
prohibit price gouging during crises (25 March 2020), available at
https://www.klobuchar.senate.gov/public/index.cfm/2020/3/
klobuchar-blumenthal-hirono-cortez-masto-introduce-bill-toprohibit-price-gouging-during-crises.

In March 2020 a group of U.S. Senators
introduced the Disaster and Emergency Pricing
Abuse Prevention Act, which would “prohibit
the selling, or offering for sale, essential goods
and services at excessive prices during, or in
anticipation of a natural disaster, pandemic, or
state of emergency.”26 The proposed law – which
would not preempt state price gouging laws –
would presume price increases of more than 20
percent during times of crisis to be presumptively
unconscionable, and provide for injunctions and
civil penalties up to US$10,000 per violation.27
In April 2020 four U.S. representatives introduced
the COVID‑19 Price Gouging Prevention Act that
would prohibit the sale of consumer goods and
services at “grossly excessive” prices during the
COVID‑19 public health emergency.28
And on April 10 Senator Elizabeth Warren and
Senator Kamala Harris introduced the Senate
companion bill to the Price Gouging Prevention
Act previously introduced in the House.29
The Price Gouging Prevention Act would prohibit
price gouging of consumer goods through the
COVID‑19 pandemic and future emergencies
by directing the FTC to enforce a ban on price
increases above 10 percent.30
In short, these efforts signal federal engagement
and focus on an enforcement issue that has
traditionally been left to the states.

27 Id.
28 Office of Congressman David Cicilline, press release, Cicilline, Nadler,
Pallone and Schakowsky introduce bill to protect Americans from
price gouging during COVID‑19 health crisis (8 April 2020), available at
https://cicilline.house.gov/press-release/cicilline-nadler-palloneschakowsky-introduce-bill-protect-americans-price-gouging.
29 Office of US Congressman Joe Neguse, press release, Congressmen
Neguse and Lieu introduce legislation to end price gouging in the
wake of the COVID‑19 pandemic (3 April 2020), available at https://
neguse.house.gov/media/press-releases/congressmen-neguse-andlieu-introduce-legislation-to-end-price-gouging-in-the-wake-of-thecovid-19-pandemic.
30 Office of Senator Elizabeth Warren, press release, Warren unveils
Senate companion bill to stop Price Gouging During the COVID‑19
Pandemic (10 April 2020), available at https://www.warren.senate.
gov/newsroom/press-releases/warren-unveils-senate-companionbill-to-stop-price-gouging-during-the-covid-19-pandemic.
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European efforts targeting price gouging

Developments at the national level

European competition authorities have also
taken action to prevent price gouging and price
increases resulting from unlawful conduct during
the COVID‑19 crisis, warning companies that
price gouging of products such as hand‑sanitizer
gel and face masks will not be tolerated. In a joint
statement by the European Competition Network
(ECN), comprised of the European Commission,
the EFTA Surveillance Authority and the
national competition authorities of the EU/EEA
Member States, the European authorities further
confirmed that they will “not hesitate to take
action against companies taking advantage of the
current situation by cartelizing or abusing their
dominant position” with actions that would result
in higher prices.31 Competition enforcement is
bolstered by the action of consumer protection
authorities around Europe which are also
monitoring unjustified price increases and
misleading claims.

Authorities throughout Europe have announced
various measures highlighting their commitment
to prevent unlawful pricing during the global
coronavirus outbreak. We outline some of these
below:

Excessive pricing
Under European competition law and the
equivalent provisions at the national level,
dominant firms can be sanctioned for excessive
prices as exploitative conduct. In particular,
Article 102 TFEU provides that an abuse may
consist of “directly or indirectly imposing unfair
purchase or selling prices or other unfair trading
conditions,” for example, through excessively
high prices. These would be prices that have
no reasonable relation to the economic value
of the pertinent product. While it is true that
this prohibition only applies to dominant firms,
European competition authorities are closely
monitoring market developments and increasing
their scrutiny in this area.

31 European Competition Network, Antitrust: Joint statement by the
European Competition Network (ECN) on application of competition
law during the Corona crisis (23 March 2020), available at https://
ec.europa.eu/competition/ecn/202003_joint-statement_ecn_coronacrisis.pdf.
32 Autorità Garante della Concorrenza e del Mercato, press release,
ICA: Coronavirus, the Authority intervenes in the sale of sanitizing
products and masks (27 February 2020), available at https://en.agcm.
it/en/media/press-releases/2020/3/ICA-Coronavirus-the-Authorityintervenes-in-the-sale-of-sanitizing-products-and-masks.

•

The Italian Competition Authority (AGCM)
launched an investigation against two online
retail platforms for misleading statements
and price gouging in relation to the marketing
of hand sanitizing/disinfectant products,
respiratory tract protection masks, and other
health and hygiene products.32

•

The Polish Competition Authority (UOKiK)
initiated proceedings against wholesalers
that allegedly terminated contracts to supply
personal protective equipment to hospitals
in order to increase the price of medical
equipment.33 UOKiK has also launched a
hotline for hospital directors to inform the
authority of such behavior.

•

The French government introduced
legislation to temporarily regulate the prices
of alcohol‑based hand gels to prevent abuses
as consumers stock up to protect against
the coronavirus.34

•

The Spanish Competition Authority (CNMC)
is analyzing potential anticompetitive
behavior related to price increases for
hydro‑ alcoholic gels and the raw materials
used in their manufacture.35

33 UOKiK, UOKiK’s proceedings on wholesalers’ unfair conduct towards
hospitals (4 March 2020), available at https://www.uokik.gov.pl/news.
php?news_id=16277.
34 Republique Francaise, Decree No. 2020-2093 of 23 March 2020
prescribing the general measures necessary to deal with the
COVID‑19 epidemic in the context of the state of health emergency,
available at https://www.legifrance.gouv.fr/affichTexte.
do?cidTexte=JORFTEXT000041746694&categorieLien=cid.
35 Comisión Nacional de los Mercados y la Competencia, press release,
COVID‑19 complaints and queries related to the Aapplication of
competition rules (7 April 2020), available at https://www.cnmc.es/
balance-buzon-covid-7-abril-20200407.
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•

The UK Competition & Markets Authority
(CMA) has established a COVID‑19 taskforce36
and has created an online tool37 to encourage
consumers and businesses to report excessive
pricing and unfair commercial practices.
The taskforce will “scrutinise market
developments to identify harmful sales and
pricing practices as they emerge,” but also
advise the government on any potentially
necessary legislative action. The CMA is
also reaching out to online marketplaces to
ask what action they are taking over sellers
charging unjustifiably high prices for essential
items to consumers.

•

Again, normal supply and demand rules may
not apply during a crisis – any increase in
prices, even if justified by demand, may violate
price gouging laws and regulation in the United
States and in Europe.

•

Price gouging regulation implicates every
level of the supply chain. Companies can be
held liable for price gouging even though
they do not sell directly to end consumers.
Further, a number of state attorneys general
have pressured online marketplaces to police
users who price gouge on their platforms.

•

The scope of this crisis means a single pricing
decision could implicate the price gouging laws
of many jurisdictions, and no jurisdictions’
laws are exactly the same. While general
trends are informative, important nuances
– what triggers a statute’s applicability,
covered products, benchmark prices, who can
be liable, and defenses or exceptions – vary
state‑by‑state and country‑by‑country.

•

Governments are busily working to develop
laws and regulations that provide or expand
their toolset to address price gouging. Staying
informed of changes in the law will be crucial.

Key takeaways
The scope of potential price gouging actions
stemming from the COVID‑19 crisis is
unprecedented. Past crises that spurred price
gouging actions were limited to particular
geographic regions and involved fairly narrow
products or services, such as gas, electricity,
and food. In contrast, COVID‑19’s global
impact is affecting a wide range of consumer
goods and health care products. Indeed, some
jurisdictions’ laws likely allow them to apply price
gouging protections to all consumer products.
Accordingly, it will be important for companies
to keep the following takeaways in mind:

36 Competition and Markets Authority, Guidance, CMA COVID‑19
taskforce (20 March 2020), available at https://www.gov.uk/
government/publications/covid-19-cma-taskforce/cma-covid-19taskforce.
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37 Competition and Markets Authortiy, Report a business behaving
unfairly during the coronavirus (COVID-19) outbreak, available at
https://www.coronavirus-business-complaint.service.gov.uk/.
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An update on cooperation in the life sciences
industry: the European Commission’s
framework for sending “comfort letters” on
cooperation efforts for essential products
The European Commission has published a Temporary Framework Communication
to provide guidance to companies that are cooperating to ensure the supply and
distribution of essential products – including medicines and medical equipment –
during the COVID‑19 outbreak. The Communication sets out the criteria that the
Commission will apply in assessing the legality of cooperation during the COVID‑19
pandemic and provides that the Commission is available to issue “comfort letters” for
specific cooperation projects. This Framework is in force until further notice.
What is the Temporary Framework
Communication about?
Coordination between competitors relating to
production, stock management, distribution
or other commercially sensitive aspects can be
problematic from a competition law perspective
in normal circumstances. These, however, are
not normal circumstances; the Commission calls
the COVID‑19 outbreak a “severe public health
emergency” and a “shock” to the economy. The
Communication notes that there has been a
steep rise in the demand for healthcare products
affecting pharmaceutical companies, medical
equipment producers and their distributors.
The Commission also highlights that shortages
in critical medicines and medical equipment
may worsen as the pandemic evolves. Therefore,
coordination between competitors, with
appropriate safeguards, can bring important
benefits to consumers.
The Communication covers cooperation between
companies regarding the supply of essential
products which includes medicines, medical
equipment such as tests for COVID‑19 and
treatment of COVID‑19 patients, as well as
other medical products that may be necessary
to mitigate or overcome the outbreak. The
Communication explains the criteria that
the Commission will follow when assessing
cooperation efforts between companies and the
temporary process that has been set up to provide
guidance to companies.

What are the Commission’s criteria for
assessing cooperation efforts relating to
COVID‑19?
The Commission has accepted that the response
to COVID‑19 may require different degrees of
cooperation to bridge the gap between supply and
demand. Cooperation may be necessary to avoid
critical supply disruptions or to ensure that not
all efforts of healthcare companies are dedicated
to producing medicines or medical equipment to
deal with COVID‑19, and that the production of
other medicines and medical equipment for other
medical needs continues.
These cooperation efforts may entail the exchange
of commercially sensitive information, such as
stock levels, stock management, production sites
and distribution. The Communication provides
that in these exceptional circumstances such
measures would either not be problematic under
EU competition law or, because of the emergency
situation and the temporary nature of the efforts,
would not be an enforcement priority for the
Commission provided that the cooperation is:
“(i) designed and objectively necessary to
actually increase output in the most efficient
way to address or avoid a shortage of supply
of essential products or services, such as those
that are used to treat COVID‑19 patients;
(ii) temporary in nature (i.e. to be applied
only as long as there is a risk of shortage
or in any event during the COVID‑19
outbreak); and
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(iii) not exceeding what is strictly necessary
to achieve the objective of addressing or
avoiding the shortage of supply.”
The Commission also states it will not stand in the
way of cooperation in the context of an imperative
request from public authorities to companies in
response to urgent situations relating to COVID‑19
– for example, cooperation on production and
delivery to keep up the functioning of health care
for COVID‑19 patients.
Companies are specifically asked to document the
exchanges and agreements that are made between
them and to provide such documentation to the
Commission on request.

Is the Commission willing to give written
guidance on specific cooperation efforts?
The Commission has already set up a dedicated
mailbox where companies can seek informal
guidance on whether specific cooperation
initiatives are compatible with EU competition
law. In seeking such guidance the parties need to
explain upfront the EU competition law concerns
that their agreement may raise and why the
cooperation is necessary and proportionate to
achieve its intended benefits. The Communication
reports that the Commission has already received
several requests from companies and trade
associations asking for such guidance.
The Commission has now also confirmed that
it may “exceptionally and at its own discretion”
provide guidance by way of ad‑hoc ‘comfort’ letters
to companies in relation to specific cooperation
proposals. These comfort letters, while likely to
be only administrative in nature and not binding,
will at least offer companies a level of certainty
with regard to the Commission’s opinion of the
proposal. The Communication is silent on the
procedure for applying for a comfort letter but it
is assumed that companies seeking such a letter
will need to provide detailed information about
the proposed cooperation and how benefits to
consumers offset any anticompetitive effects.

The Commission has already given a comfort
letter to an association for generic medicines in
relation to a specific voluntary cooperation project
among pharmaceutical producers that targets the
risk of shortage of critical hospital medicines for
the treatment of COVID‑19 patients. Provided
that the cooperation remains within the scope
that was communicated to the Commission,
the parties have the Commission’s assurance
that their cooperation is justifiable under EU
competition law.

Conclusion
The Commission’s approach of offering further
guidance through the Temporary Framework
Communication, the setting up of the dedicated
Commission mailbox and the willingness to
provide comfort letters indicates that it is very
much aware of the challenges brought on by
the COVID‑19 pandemic and the uncertainty
it brings to businesses. The Communication,
however, does not have the same legal status as
legislation to exempt formally certain forms of
cooperation from the application of competition
law altogether which, for example, has been
done in some instances in the United Kingdom.
Cooperation efforts can still be caught under
EU competition law. What the Commission
is asking companies to do is to continue to
self‑ assess that their efforts are compliant and
keep written records of their communications
and agreements. If there is genuine doubt as to
whether cooperation efforts are compliant with
EU competition law, then informal guidance
from the Commission is available.
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COVID‑19 – Competition measures to protect
consumers in Africa
As the COVID‑19 pandemic has gripped countries globally, and there has been
widespread reports of opportunists taking advantage of the panic buying to hike prices
dramatically. A number of regulatory authorities have taken swift action to protect
consumers. Africa has been no exception, with some examples set out below.
South Africa

Namibia

In South Africa, the Department of Trade Industry
and Competition (“DTIC”) has issued regulations
which aim to curb the spread of panic buying and
price hikes. These regulations are intended to
ensure that supermarkets prevent panic buying
and do not hike the price of certain essential
products excessively. Breach of these regulations
carries hefty penalties. The South African
Competition Commission (“SACC”) has received
approximately 500 complaints relating to price
hikes, and is investigating a number of retailers for
breach of these regulations. Certain retailers have
justified price hikes by submitting that the price
hikes relate to an increase in prices from the end
of last year. A retailer in the Mpumalanga province
has agreed to refund customers for price hikes
on masks and the Spar Group has been liaising
with the SACC regarding promotions on essential
goods, informing them of the promotional prices
and alerting them to the fact that the prices will
rise once the promotion has come to an end.

The Namibian Competition Commission
(“NaCC”) has received complaints of retailers
of healthcare and hygiene products hiking
prices of essential products. In response to these
complaints, the NCC issued a statement warning
that the Namibian competition legislation
prohibits conduct which amounts to excessive
pricing and price fixing, and offending retailers
and suppliers may be fined 10% of their turnover.
The NaCC observed that after analysis of the prices
of essential healthcare and hygiene products,
some retailers had artificially hiked prices in the
wake of the COVID‑19 outbreak. The NaCC has
set up a dedicated team under its Enforcement,
Exemptions & Cartels Division to ensure
prioritisation of complaints relating to essential
healthcare and hygiene products. The NaCC
is currently in discussion with the Namibian
government to provide consumers with protection
against price exploitation.

Kenya

The Federal Competition and Consumer
Protection Commission (“FCCPC”) has also
issued a warning, stating that it has come to
their attention that suppliers and retailers are
engaging in unconscionable trade practices
on basic safety and protective apparel and
hygiene products. The FCCPC also found that
some “otherwise reputable” pharmacies and
department stores engaged in price gouging
and manipulating supplies so as to temporarily
restrict the availability of such supplies to unfairly
increase prices. The FCCPC warned that such
conduct is prohibited in terms of the Nigerian
competition and consumer legislation, and it
intends to “strongly enforce the full letter of the
law”. Media reports suggest that the FCCPC is
prosecuting several pharmacies and supermarkets
in relation to price hikes of hand sanitisers.

The Competition Authority of Kenya (“CAK”)
has issued a cautionary notice stating that it has
come to their attention that some manufacturers
and retailers are intending to collusively increase
prices or hoard consumer products in order to
increase prices at a later stage. The CAK has
made it clear that the conduct contravenes
the Kenyan Competition Act contraventions
will carry a penalty of up to 10% of the annual
turnover of the firms in question. The CAK has
lived up to its warning, issuing a remedial order
against Cleanshelf Supermarkets to refund all
consumers after an investigation found that
they had sold hand sanitisers to consumers
at an increased price.

Nigeria
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Tanzania

COMESA

The Fair Competition Commission (“FCC”)
issued a statement on its website noting that it
had received complaints regarding shortages and
a sharp rise in prices of hygiene products such
as hand sanitisers and protective wear such as
facemasks. The FCC conducted a preliminary
investigation and found that:

On a different note, the Common Market for
Eastern and Southern Africa (“COMESA”)
Competition Commission (“CCC”) issued a notice
warning that selling products purporting to cure
the COVID‑19 virus is a contravention of the
COMESA Competition Regulations, and failure
to heed the warning may result in sanctions of up
to USD 300 000. Member states of COMESA are:
Burundi, the Comoros, the Democratic Republic
of Congo, Djibouti, Egypt, Eritrea, Eswatini,
Ethiopia, Kenya, Libya, Madagascar, Malawi,
Mauritius, Rwanda, Seychelles, Somalia, Sudan,
Tunisia, Uganda, Zambia and Zimbabwe.

•

prices of these products had increased since
the announcement of the COVID‑19 outbreak
in Tanzania;

•

sellers and suppliers of these products had
been hoarding these products so as to later
increase the prices of these products; and

•

there was possible misrepresentation in
relation to certain product types.

The FCC warned manufacturers, importers,
wholesalers and retailers of relevant products that
engaging in such conduct is an offence in terms of
the Tanzanian Competition Act.

Botswana
The Competition and Consumer Authority
(“CCA”) in Botswana has issued a statement on its
website cautioning consumers against “deceptive
practices”, noting that it has received complaints
from the public of increases in prices for
essential products including basic food products,
healthcare and hygiene products and the sale of
“dubious” products. The CCA went on to warn
that such conduct is in contravention of consumer
protection legislation and businesses or persons
found to have engaged in such conduct in the
supply of products intended to fight the Corona
Virus will face appropriate action.

Uganda and Rwanda
Both countries have taken measures to protect
consumers in relation to price hikes. Uganda’s
Kampala Capital City Authority issued a press
statement outlining various measures to combat
the spread of COVID‑19, and warned retail and
wholesale businesses that any trader found to
have unreasonably and unlawfully hiked prices
of any goods would have their trading license
permanently revoked pursuant to the provisions of
the Trading Licensing Act. The Rwandan Ministry
of Trade and Industry announced that it had fined
145 companies and individuals for price increases
of food products, intentional use of unapproved
weighing scales and issuance of illegal invoices
in breach of laws relating to competition and
consumer protection.

Compliance
It is imperative for firms to remain compliant
with the competition and consumer laws of the
countries in which they operate, and to closely
monitor operations to ensure that pricing policies
on essential products remain in line with local
legislation. This is especially important given
that competition authorities will remain on high
alert for any conduct which may be considered
a contravention of competition laws in their
respective jurisdictions
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EU merger control in times of COVID‑19
The current COVID‑19 pandemic is posing unprecedented challenges on our public
health systems and communities. It is also heavily impacting economic activity,
including for companies in the midst of M&A or joint venture transactions. Deals that
are subject to merger control review in the European Union (EU) are likely to find that
the process is disrupted, with a reduced prospect of early clearance even in “no issues”
cases under review. More complex cases may be delayed significantly. But what is clear
is that EU merger control enforcement is not in quarantine. As the COVID‑19 outbreak
continues to unfold, here is what companies involved in deals need to be aware of
during these times of crisis.
The European Commission’s immediate
response to the outbreak
On 13 March 2020, the Directorate‑General
for Competition at the European Commission
announced that companies were “encouraged”
to delay new merger notifications until further
notice, highlighting the “complexities and
disruptions” caused by the current COVID‑19
crisis. The Commission noted that, while it had
put in place a number of measures to ensure
business continuity in its enforcement operations,
it anticipated “difficulties in collecting information
from third parties, such as customers, competitors
and suppliers, in the coming weeks”. In addition,
following the containment measures imposed
by the Government in Belgium, all Commission
staff in “non‑critical” roles, including case
handlers, moved to remote working as of 16
March 2020, with thus fewer opportunities for
face‑to‑face engagement with notifying parties.
The Commission also expressed a preference for
electronic submissions during this time.
Similar measures have also been taken at Member
State level since the COVID‑19 outbreak.1

1

See our recent publication. In addition, some Governments have
issued special legislation to address the impact of COVID‑19 on
current competition cases, e.g. in France, the Government Order No.
2020‑306 of 26 March 2020 allows the Competition Authority until 24
June 2020 to exceed the ordinary time limits for examining mergers,
including the Phase 1 period of 25 working days; in Spain, the Royal
Decree 463/2020 of 14 March 2020 suspends all administrative
proceedings and deadlines (including for merger control) until 12 April
2020, with further extensions likely to be approved; and in Italy,
pursuant to Article 103 of Law Decree No. 18 of 17 March 2020 (the
so‑called “Cura Italia” Decree), any and all deadlines relating to
administrative proceedings, including merger control proceedings
commenced before the Italian Competition Authority after 23
February 2020, are stayed until 15 April 2020, except for urgent cases,
also on the basis of reasoned requests filed by the parties concerned.
In other jurisdictions, like Germany and the UK, deadlines are running
normally, although merging parties have been asked to consider
delaying their notifications.

Impact on already filed transactions
For transactions that have already been filed
and are currently under review, delays are
now unavoidable. Market testing of proposed
transactions forms a crucial part of merger
investigations and the Commission recognises
the difficulties of its staff in accessing and
collecting the pertinent information in the current
circumstances. With several EU countries as well
as third countries on lockdown, third parties such
as competitors, customers or suppliers, have
other priorities before them. Yet, with insufficient
market information, it will be difficult for the
Commission to form a robust assessment about
the transaction.
In addition, even for straightforward cases
without substantive competition concerns, the
Commission may need additional time. As the
Commission is bound by the 25 working day
review period, it might discuss with the parties
issuing additional requests for information before
deciding to “stop the clock”. As a last resort,
the Commission could also invite the parties to
withdraw their notifications unilaterally and
refile at a later date (“pull and refile”).
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Impact on transactions signed, but not
yet filed
In principle, the merging parties are free to
determine when to notify their transactions to
the Commission, subject to pre‑notification
discussions and provided that closing is suspended
until clearance is received. But in the context of
the current pandemic, for transactions not yet
filed, the Commission is urging parties to “delay
notifications” which are not considered urgent.
This implies that it will nevertheless progress
merger notifications where the merging parties
can make the case as to why timing is a critical
issue in their case.
The delay in merger review (and very likely
extended pre‑notification period) could lead
to a significant backlog of cases, inevitably
adding weeks if not months to the envisaged
commercial deadlines.

Impact on transactions not yet signed
Parties to future transactions should pay close
attention to include realistic long‑stop dates in
their transaction agreements that take account
of the current delays due to COVID‑19. The risk
of delays will likely persist beyond the outbreak
itself as competition authorities including
the Commission process a backlog of cases.
Companies should take this into account in their
contractual efforts clauses with regard to the
deadline for filing in order to avoid any unrealistic
or rigid filing periods.

Beware of “gun jumping” during COVID‑19
Despite the impact of the COVID‑19 crisis
on timelines and procedures, companies are
still bound by the notification and standstill
obligations laid down in the EU Merger
Regulation. Under these rules, and in the absence
of a specific derogation from the Commission,
companies cannot implement a transaction,
unless it has been notified to and cleared by
the Commission.
The COVID‑19 crisis has neither suspended
nor relaxed these rules. Gun jumping occurs if
the buyer prematurely exercises control over
the target business regardless of whether the
parties are competitors. If merging parties are
competitors and co‑ordinate their competitive
conduct (e.g. by sharing of competitively sensitive
information) prior to the permitted closing of the
transaction, that will constitute both gun jumping
and an offence under Article 101 TFEU.
Gun jumping can lead to significant fines (of up
to 10% of the group revenues of the companies
concerned). In recent years, the Commission,
with support of the European Courts, has
strictly enforced gun jumping prohibitions.2
Therefore, despite the special challenges
posed by the COVID‑19 crisis, companies
should not forget that competition law is not
in quarantine, in particular with respect to gun
jumping prohibitions.

In the light of this, parties that are currently
negotiating a transaction may wish to consider
realistic long‑stop dates and other merger
control‑ related provisions such as realistic
efforts clauses.

2

The Court of Justice of the EU recently (4 March 2020) rejected an
appeal against a decision by which the Commission imposed two
separate fines of €10 million each for (i) failure to notify a transaction
and (ii) implementing that transaction prior to clearance in breach of
the standstill obligation.
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Legal standard in times of crisis

“Failing Firm” defence for COVID‑19?

Although the COVID‑19 crisis has already
significantly impacted the economy and the
Commission’s working system, there is no
indication that companies can expect a shift in
the substantive analysis of notified mergers. The
legal standard will not change, i.e. whether the
proposed transaction would significantly impede
effective competition.

The commercial repercussions of COVID‑19
remain uncertain but an increase in distressed
M&A activity as a result of the crisis is anticipated.
Albeit rarely used and applied in normal times, the
failing firm defence may allow businesses to obtain
merger clearance even where the parties would
otherwise face significant competition hurdles.

That said, the dynamics at play in the affected
markets and the identity and strength of the
remaining participants may be impacted by
the effects of COVID‑19 on the economy.
For example, in a horizontal merger, the
assessment whether the merging parties will
be able to hinder expansion of competitors, or
whether the customers of the merging firms
will have limited possibilities of switching to
other suppliers, may be impacted by market
deterioration and countervailing buyer power
becoming less effective. Similarly, arguments
suggesting a high likelihood of new entry may
be scrutinised more carefully.
Merger reviews are forward‑looking. A key
question will therefore be the time horizon
against which to assess the possible coordinated
or non‑coordinated effects arising from the
merger. It is also too early to tell if the COVID‑19
crisis will affect all markets in the same way, or
indeed, at all.

The Horizontal Merger Guidelines provide for
this option as a defence: “The Commission may
decide that an otherwise problematic merger
is nevertheless compatible with the common
market if one of the merging parties is a failing
firm.” 3 The Guidelines set out three cumulative,
but non‑exhaustive, criteria for applying this
defence: (i) the allegedly failing firm would, in the
near future, be forced out of the market because of
financial difficulties if not taken over by another
undertaking; (ii) there is no less anti‑competitive
alternative purchase than the notified merger; and
(iii) in the absence of a merger, the assets of the
failing firm would inevitably exit the market.
In order to deploy the failing firm defence, the
parties would need to argue successfully that the
only alternative would be bankruptcy and exit of
the target business which would be more harmful
to competition than the proposed acquisition.
In other words, the acquisition is presented as a
rescue merger which is the least adverse outcome
as against the counterfactual of exit of the target.
Should the COVID‑19 crisis deepen, an increase
in the deployment of failing firm defence can
be anticipated. This will in turn require the
Commission to assess whether a more flexible
approach is warranted.

3

Section VIII, paragraph 89.
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Europe doubling down on foreign takeovers
amid COVID‑19 crisis
The disruption linked to COVID‑19 already affects the global economy significantly,
including M&A transactions in Europe and across the globe. On the regulatory side, many
deals face challenges caused by national authorities’ reduced capacities, while some
authorities struggle to uphold business as usual. On the other hand, concerns about
investors taking advantage of the volatility or undervaluation of European stock markets
by acquiring valuable assets are widespread in Europe. Against this backdrop, the
European Commission published a guidance note “to ensure a strong EU‑wide approach
to foreign investment screening” in the current crisis, while various Member States have
already increased scrutiny or even prohibited certain foreign takeovers.
On 25 March 2020, the European Commission
(Commission) issued guidance to EU
Member States concerning foreign direct
investment (FDI) and the protection
of Europe’s strategic assets during the
COVID‑19 crisis (Guidance). The guidance
is available here, and the accompanying press
release is available here. The Commission calls on
Member States to preserve companies and assets
from foreign takeovers in the current public health
crisis, without undermining the EU’s general
openness to foreign investment.
The Commission singles out the healthcare sector
as particularly vulnerable due to the COVID‑19
crisis. However, the scope of the Guidance is
much broader and relevant to parties in M&A
transactions in all strategic sectors involving
non‑European acquirers:
“FDI screening should take into account the
impact on the European Union as a whole,
in particular with a view to ensuring the
continued critical capacity of EU industry,
going well beyond the healthcare sector.
The risks to the EU’s broader strategic
capacities may be exacerbated by the
volatility or undervaluation of European
stock markets. Strategic assets are crucial
to Europe’s security, and are part of the
backbone of its economy and, as a result,
of its capability for a fast recovery.”

The Guidance follows the imposition of
restrictions on the export of certain personal
protective equipment (PPE) to counter the
COVID‑19 crisis, adopted by the EU on 19 March
2020 (see here for our coverage of the measures).

The EU Guidance and FDI
Framework Regulation
To address the issue of takeovers by non‑EU
investors of EU companies in sensitive and
strategic sectors, the EU adopted Regulation (EU)
2019/452 of 19 March 2019 (available here) (the
FDI Framework Regulation). The FDI Framework
Regulation is intended to ensure the protection
of legitimate public policy objectives and national
security if these are threatened by takeovers by
non‑EU investors. The FDI Framework Regulation
will become fully applicable on 11 October 2020.
Furthermore and as opposed to merger control,
the responsibility for screening FDI ultimately
rests with Member States. The FDI Framework
Regulation mainly provides principles and
structures for communication and coordination
regarding FDI between the EU and Member
States in cases where interests of the EU or its
Member States are affected (see here for our
latest coverage and more information on the FDI
Framework Regulation).
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Within the said framework and in anticipation
of it becoming fully applicable, the newly
adopted Guidance urges Member States to be
“particularly vigilant to avoid that the
current health crisis does not result in a
sell‑off of Europe’s business and industrial
actors, including small and medium‑sized
enterprises (SMEs)”, which are crucial to
Europe’s security and its capability for a
fast recovery.
Specifically, the Commission calls on Member
States to:
a.

make full use of the mechanisms of the
FDI Framework Regulation and to take
fully into account the risks to critical health
infrastructures, supply of critical inputs, and
other critical sectors if national screening
mechanisms are already in force; and

b. for those Member States which
currently do not have a national
screening mechanism, or whose
screening mechanisms do not cover
all relevant transactions, set up a
full‑ fledged screening mechanism.
In the meantime, such Member States
should use all other available options
to address cases where the acquisition or
control of a particular business, infrastructure
or technology would create a risk to security
or public order in the EU, including a risk to
critical health infrastructures and supply of
critical inputs.
The Guidance also identifies measures
that Member States can take with regards
to investments that do not constitute FDI,
i.e. portfolio investments, such as retaining
special rights (“golden shares”) to block or set
limits to certain types of investments in the
companies concerned.

Developments and overview of FDI rules
in the 27 Member States and the UK
Member States continue to review FDIs on the
grounds of security or public order, and to take
measures to address specific risks. These risks, as
explained in the Guidance, include threats linked
to a public health emergency. Pursuant to the FDI
Framework Regulation, the review and, when
required, the adoption of measures preventing or
conditioning an investment on grounds of security
or public order is the ultimate responsibility of
Member States. The Commission may address
opinions recommending specific actions to
the Member State when there is a risk that the
investment affects projects and programmes of
Union interest. Member States may also chime in
if they see their interests affected by FDI into other
Member States.
To date, 14 of the 27 Member States have adopted
mechanisms to scrutinise FDI, ranging from
screening procedures to partial or total prohibition
of FDI in specific sectors. Among thesevcountries
are Europe’s largest economies – including
France, Germany, Spain and the UK – all of
which recently tightened their FDI screening
regimes (a full list of Member State screening
mechanisms is available here). Following a global
trend in recent years, even European countries
that are traditionally recognized as the most
open economies, such as the Netherlands, are
in the course of adopting or considering FDI
screening regulations. The COVID‑19 outbreak is
likely to accelerate this process significantly and
companies should prepare for a tougher M&A level
playing field post‑crisis.
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Individual measures taken

The covered sectors can be further expanded
for reasons of public security, public
order and public health. Further, a prior
authorization would be required for the
acquisition of any assets in the following
scenarios: (i) the foreign investor is directly
or indirectly controlled by the government of
a third country; (ii) the foreign investor has
made investments or participated in activities
in sectors that affect safety, public order and
public health in another Member State; and
(iii) there are on‑going administrative or legal
proceedings concerning unlawful or criminal
activities against the foreign investor in
another country.

Various EU Member States have already
announced that they will intervene to protect their
strategic assets by blocking FDIs in view of the
current COVID‑19 public health crisis in Europe.
In particular, southern European countries aim to
avoid losing important economic assets after the
economic crisis:
•

In Spain, Royal Decree‑law 8/2020 of
17 March 2020, as last amended by Royal
Decree‑law 11/2020 of 31 March 2020,
sets out urgent measures to deal with the
economic and social impact caused by the
COVID‑19 crisis.
These measures subject acquisitions of stakes
in Spanish companies operating in specific
strategic sectors to prior authorization,
provided that the stake is equal to or exceeds
10% of the share capital or entails effective
participation in the management or control of
the Spanish company, and the investor: (i) is
based outside the EU and the European Free
Trade Association (EFTA); or (ii) is based in
the EU/EFTA but its beneficial ownership (i.e.,
a stake exceeding 25% of the share capital or
voting rights, or direct or indirect control by
any other means) is held, directly or indirectly,
by a non‑EU/EEA entity.
The strategic sectors covered by these new
measures include critical infrastructures (such
as energy, transport, water, health, media, data
processing or storage, aerospace, defence);
critical technologies and dual-use products
(such as artificial intelligence, robotics,
semiconductors, cybersecurity, aerospace,
defence, energy storage, nanotechnologies and
biotechnologies); supply of fundamental inputs
(particularly energy, raw materials, food safety);
and sectors with access or control of sensitive
information such as personal data and media.
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New developments to the FDI legal framework
aimed to exempt the prior authorization
requirement for acquisitions below a certain
threshold are expected in the next weeks.
Until then, an expedited procedure before the
Directorate General of International Trade
and Investment of the Ministry of Industry,
Trade and Tourism (prior report from the
Board of Foreign Investments) is applicable to:
(i) acquisitions where there is an agreement or
binding offer with a price determined before
18 March 2020; and (ii) acquisitions for an
amount between EUR 1 to EUR 5 million.
Further acquisitions below EUR 1 million are
exempted from prior authorization.
These new rules will be applicable during the
term of the national emergency and possibly
thereafter. Further information on some of the
Spanish emergency measures is available here.
•

In France, in time of crisis the Government
has the legislative powers to increase its
interests in strategic companies, or even
acquire control of strategic companies if it
passed specific laws in this regard. At time
of writing, however, the Government has
not announced any intention to nationalise
specific companies, although it is monitoring
the situation very closely. Separately from the
nationalisation speculations, the Government
has confirmed that its current rules on FDI
screening approvals are designed to prevent
any foreign acquisition or minority ownership
in strategic sectors of the French economy
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from causing national security concerns.
Independent of the crisis, the French
Parliament has already approved a tightening
of the current regime, which enters into force
on 1 April 2020.
•

In Italy, Prime Minister Conte affirmed
on 25 March 2020 that the government is
“ready to act to defend the industrial and
business assets of our country without
precluding [the Italian Government] from
expanding the intervention to other strategic
sectors”. Prior to that, the government had
already started to defend strategic companies,
in the energy and aerospace sectors.
For ongoing FDI screening procedures,
review periods have already been suspended
until 15 April 2020.

•

Germany has not adopted any specific
measures regarding the crisis yet. However,
we have recently experienced increased
scrutiny and delays in ongoing screening
procedures by the German Federal Ministry
of Economics to address concerns of foreign
takeovers taking advantage of the crisis.
Independent of the crisis, a far reaching
reform to tighten the existing rules for FDI
screenings is being proposed and currently
under discussion by the government (see
our previous coverage of the reform here).
The reform is aimed to adapt the German
legal framework to the coordination system
introduced by the FDI Framework Regulation.

•

The UK has not publicly announced any
specific measures in relation to FDI screening
regarding the crisis yet. However, a number of
changes to the UK national security landscape
have been implemented to strengthen the
UK Government’s powers and to allow
for intervention in certain categories of
transactions (see our previous coverage of
the UK reforms here). Although the current
regime is voluntary, the UK Government can
ultimately block a transaction in strategic
sectors of the UK economy if the deal raises
national security concerns.

The above measures reflect the situation in
the EU on 31 March 2020. Companies affected
by these measures should remain vigilant to any
further developments.

Key takeaways
The COVID‑19 crisis intensifies an ongoing
trend in major Western economies such as the
US, Japan, as well as France, Germany, Spain,
the UK, and others in Europe to tighten FDI.
Generally speaking, government intervention
under FDI screening rules is already much harder
to predict than government intervention under
the long‑established merger control regimes,
particularly as the security concerns associated
with FDI are often not communicated or discussed
openly during the review process. Such difficulties
for transaction parties will likely further increase
in the wake of the crisis.
Companies can expect authorities to widely
remain active and closely follow FDIs into their
respective economies. Concerns about investors
taking advantage of the crisis by acquiring
valuable assets are widespread in Europe and
will likely result in authorities making full use of
their screening powers – as in France – or even
expand their existing screening powers – as in
Spain and potentially Italy. Additionally, the vocal
engagement of the EU has raised awareness of
these issues across the EU, even in Member States
which are so far coping comparably well with the
crisis, such as Germany.
Authorities may require more detailed
explanations and further documentation as to the
rationale of foreign takeovers, in order to seek
reassurance that the current crisis is not being
exploited. Even in cases where transactions have
been envisaged long before the crisis, companies
may still face increased scrutiny.
If the crisis continues to worsen, FDI review
periods could also be suspended in other
countries, in line with Italy. Where possible,
reviews might also be delayed or postponed.
Particularly in the case of ongoing transactions,
companies need to closely monitor the
developments in order to avoid or mitigate
negative impacts on deal timelines.
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While UNCTAD has already predicted FDI to
potentially shrink by 5 to 15% due to the crisis
(see here), the measures will likely not be suitable
to ease the impact on companies planning
cross‑ border transactions.
Read our previous blogs on related topics here:
•

Newsletter – News, regulation and effects of
the COVID-19 crisis, HL Madrid

•

The EU and various member states measures
on Personal Protective Equipment in response
to the COVID-19 outbreak

•

Industrial policy strikes again: Germany
announces further tightening of Foreign
Investment Control rules

•

Foreign Investment Control on the Rise
– New List of EU Member States’ FDI
Screening Mechanisms

•

New EU rules for foreign direct investment
screening: One step closer to adoption and
entry into force

•

The Foreign Investment Regulation Review:
EU Overview

•

We are the champions – France and
Germany unite to revive industrial policy at
European level

•

A New European Deal? – German Minister
of Economics suggests revising EU and
German merger control regulations to enable
the creation of European champions – and
keeps FDI options on the table to prevent
acquisitions by non-European players

•

No Christmas Presents for Foreign Investors:
The German Government tightens regulations
on Foreign Investment Control (again) and
amends the anti-boycott provision

•

Chinese walls? Germany reinforces the control
of foreign investments

•

U.S. Treasury Department issues final
CFIUS regulations

•

New UK foreign investment screening rules
come into force

* Camille Worms and Cecilia Borelli, trainees in
our Brussels office, contributed to this article.
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Better together – How far can competitors go
under UK competition law in cooperating to
deal with the challenges of the COVID‑19 crisis?
Competition/antitrust laws generally require rival firms to operate on the market
independently of each other and tolerate cooperation between competitors only in
limited circumstances where any resulting loss of competition is clearly offset by
consumer benefits. But as businesses scramble to deal with the unprecedented
fall‑out from the COVID‑19 outbreak, governments and competition authorities have
been confronted with demands for these laws to be relaxed or even suspended, in
order to help companies, and the economy more generally, weather the storm.
UK competition legislation allows the government
to exclude business arrangements from the
normal strictures prohibiting anti‑competitive
agreements for exceptional and compelling
reasons of public policy. Making use of this
provision, the government has recently announced
that it is allowing the three ferry services operating
between the mainland and the Isle of Wight
to work together in order to maintain what it
describes as the “crucial lifeline” between them.
Of broader impact, the government has also
indicated that it will relax competition law to allow
supermarkets to share data with each other on
stock levels, cooperate to keep stores open, share
distribution depots and delivery vans, and pool
staff in order to help meet demand.

On 25 March 2020, in recognition that all
businesses require clear and timely guidance on
such issues, the UK Competition and Markets
Authority (CMA) published guidance on forms
of cooperation that it considers to be temporarily
permissible during this crisis period – see CMA
approach to business cooperation in response to
COVID‑19.
The CMA is in its own words “very conscious”
that strict competition law enforcement at this
time risks impeding cooperation that could be
vital for dealing with the current crisis – in
particular, ensuring security of supplies of
essential products and services. It therefore
outlines how it will prioritise its work and sets
out how it intends to apply the statutory criteria
for exemption from the competition law
prohibition on anti‑competitive agreements.
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How the CMA will prioritise its
enforcement activities during the
COVID‑19 outbreak
To make best use of its finite resources, the
CMA normally decides what investigations and
enforcement action to pursue by applying a
standard set of prioritisation principles. It has
used the same approach to signal to businesses
what types of activities related to the crisis it will
not pursue given the exceptional circumstances.
The CMA will not take enforcement action where
temporary measures to coordinate action taken
by businesses:
•

are appropriate and necessary in order to avoid
a shortage, or ensure security, of supply;

•

are clearly in the public interest;

•

contribute to the benefit or wellbeing
of consumers;

•

deal with critical issues that arise as a result of
the COVID‑19 pandemic; and

•

last no longer than is necessary to deal with
these critical issues.

However, the CMA reiterates in its guidance that
this does not give businesses what it calls “free
reign” to engage in unscrupulous conduct that
will lead to consumer harm. The CMA offers the
following as examples of unacceptable conduct:
•

businesses exchanging with their competitors
commercially sensitive information on future
pricing or business strategies, where this
is not necessary to meet the needs of the
current situation;

•

retailers excluding smaller rivals from any
efforts to cooperate or collaborate in order to
achieve security of supply, or denying rivals
access to supplies or services;

•

collusion between businesses that seeks to
mitigate the commercial consequences of a fall
in demand by artificially keeping prices high to
the detriment of consumers;

•

coordination between businesses that is
wider in scope than what is actually needed
to address the critical issue in question (for
example, where the coordination extends
to the distribution or provision of goods
or services that are not affected by the
COVID‑19 pandemic)

•

a business abusing its dominant position in a
market (which might be a dominant position
conferred by the particular circumstances of
this crisis) to raise prices significantly above
normal competitive levels.

In determining whether conduct is permissible,
the key factor that the CMA will consider is the
potential for the coordination to cause harm to
consumers or the wider economy. At the same
time, it may determine conduct to be permissible,
even where coordination might lead to a reduction
in product options available to consumers,
provided the reduction is necessary to avoid a
shortage of the product itself.
The CMA considers it particularly important to
ensure that prices of essential products or services
are not artificially inflated by businesses colluding
on price or taking advantage of a dominant
position in the market (the latter potentially
arising as a result of current circumstances). It has
suggested that manufacturers can help combat
excessive pricing by setting a maximum price at
which retailers may sell their product. However,
manufacturers will still need to be careful to ensure
that any maximum price stipulation does not
operate tantamount to a fixed price, i.e. retailers
retain genuine pricing freedom below the cap.

The CMA’s approach to exemption
from the competition rules during the
COVID‑19 outbreak
Under the UK Competition Act 1998, an
agreement or arrangement that restricts
competition is exempt from the prohibition on
anticompetitive agreements and arrangements if it
meets all the following criteria:
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•

it contributes to improving production or
distribution, or promoting technical or
economic progress;

•

it allows consumers a fair share of the
resulting benefit;

•

the only restrictions that it imposes on the
businesses concerned are ones which are
indispensable to the attainment of those
objectives; and

•

it does not allow those businesses the
possibility of eliminating competition in
respect of a substantial part of the products or
services in question.

The CMA’s guidance explains how each of the
above criteria can be interpreted in light of the
COVID‑19 pandemic:
•

Cooperation that ensures essential goods and
services are available to the public, key workers
or vulnerable consumers will be considered
efficiency‑enhancing.

•

If, absent cooperation, there would be
significant shortages of a product, the
cooperation will be considered as likely to
give consumers a fair share of the benefits if it
avoids or mitigates said shortages.

•

The key factors in determining whether the
cooperation is “indispensable” to achieve
efficiencies will be: (i) whether in the
circumstances and limited time available to
consider alternatives, the cooperation can
reasonably be considered necessary; and
(ii) the extent to which the cooperation is
temporary in nature.

•

In applying the final criterion the CMA will
want to see businesses keep competition intact
wherever possible. For example, where it may
be necessary to share information on capacity,
there may still be scope to remain competitive
on price and so there should be no discussion
of pricing. Similarly, where the extent of
the cooperation can be limited to particular
goods or a geographical area, the CMA advises
businesses to limit cooperation in this way.
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In short, the types of coordinated actions that
are most likely to be classified as unproblematic,
provided they do not go further than what is
reasonably necessary, are those aimed at:
•

avoiding a shortage, or ensuring security
of supply;

•

ensuring a fair distribution of scarce products;

•

continuing essential services; and/or

•

providing new services such as food delivery to
vulnerable consumers.

Additional points
The CMA has established a COVID‑19 taskforce to
focus on these issues, e.g. by scrutinising market
developments to identify harmful sales and pricing
practices as they emerge, but also to advise the
government on how to ensure competition law
does not stand in the way of legitimate measures
that protect public health and support the supply
of essential goods and services. In cases where
businesses are uncertain about the legality of their
actions, and the matter is of critical importance,
the CMA has offered to provide additional,
informal guidance on a case‑by‑case basis to the
extent that their resources allow.
In its guidance, the CMA is clear to qualify this
apparent relaxation of the competition rules as
applying only to those matters arising directly
out of the COVID‑19 pandemic. It will announce
when it considers that the guidance is no longer
applicable – so businesses will need to look out
for this return to normal enforcement priorities.
The CMA’s guidance relates only to the application
of the UK competition rules. Other competition
authorities in Europe and beyond have announced
similar moves in response to the COVID‑19 crisis.
However, particularly in relation to cross‑border
initiatives, companies should pay attention to
local differences of policy and practice across
different jurisdictions in order to avoid falling
foul of competition/antitrust laws. Even in these
extraordinary times, competition law compliance
remains an important consideration for business.
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Cooperation in the life sciences industry and
EU competition law in the context of COVID‑19
The life sciences industry is facing unprecedented demands due to COVID‑19.
From front line carers to researchers and scientists, significant efforts are being put
towards caring for those suffering from COVID‑19 and preventing the spread of the
virus. Amidst the fierce competition to develop vaccines and treatments, there may also
be the need to collaborate. As companies develop testing kits, trial drugs, manufacture
ventilators, and step up medical supply distribution, they may be concerned about
whether their collaboration efforts could draw the scrutiny of competition law
enforcers. The European Commission and EU Member State competition authorities
have issued a joint statement on the application of competition law during the
COVID‑19 crisis in the context of the European Competition Network. While there is
recognition that in these extraordinary times cooperation may be necessary,
the competition rules remain relevant and fully applicable.
Can pharmaceutical companies join
efforts on the research and development
of vaccines?
Press reports as at the time of writing this alert
suggest that about 35 companies and academic
institutions are racing to develop a vaccine. While
some companies and institutions may have the
skills, technology and financial ability to go through
clinical trials and take the necessary regulatory
steps to bring a drug on to the market, some may
need to enter into collaboration agreements in
order to safely develop their product.
Joint research and development agreements
between competitors can be problematic in
certain circumstances, for example, if they lead
to a reduction in innovation by removing a viable
research pole where few others exist. There may
also be a concern that collaboration may spill over

into other areas and reduce competition between
the parties outside the scope of their research and
development agreement.
Where competitors have a combined market share
of less than 25%, a research and development
agreement can benefit from the safe harbour
established by the European Commission’s block
exemption regime for such agreements. Outside
this market share threshold, an individual
assessment of the agreement must be carried
out. It is unlikely that enforcement action will
be taken against parties who genuinely pull
together complementary skills to put a vaccine for
COVID‑19 on the market as quickly as possible,
provided that they can demonstrate that any
restrictions imposed on their conduct do not go
beyond what is necessary to deliver the consumer
benefits of their agreement.
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Can wholesalers exchange information
about stock levels to ensure the supply of
medical products?
Given the seriousness of the situation, it is likely
that players in the healthcare industry will want
to be able to collaborate on stock levels and other
crucial information to ensure continuity of supply
of medical products to hospitals and pharmacies.
EU Member State competition authorities have
acknowledged that the extraordinary nature of
the current situation may trigger the need for
companies to cooperate to ensure the supply
and fair distribution of scarce products. The
authorities have noted that these measures are
“unlikely to be problematic”, since it would either
not amount to a restriction of competition under
the EU competition law regime or would “generate
efficiencies that would most likely outweigh any
such restriction”. The authorities have also stated
that they would “not actively intervene against
necessary and temporary measures put in place
in order to avoid a shortage of supply”.
The key will therefore be to ensure that any
cooperation with regard to information exchange
is indeed limited to what is strictly necessary and
temporary. For example, data shared between
competitors should be shared in an as aggregated
form as possible, as infrequently as practicable
and not on a long‑term basis. Companies should
also try to put in place internal information
barriers so that any potentially commercially
sensitive information is accessible only by a
limited group of people. It is vital that all such
data sharing is aimed at ensuring supply reaches
patients and consumers and actually does bring
benefits to them.

Can wholesalers set up purchasing
agreements to counter shortages in supply?
Wholesalers may be considering entering into
joint purchasing agreements for healthcare
products in order to ensure that they maintain
adequate supply levels.
Where the parties entering into the joint
purchasing arrangement have a combined
market share below 15% on the purchasing and
selling markets, then the European Commission
considers that competition concerns are unlikely
to arise. Above this threshold, a detailed
assessment will be required. Arguments relating
to ensuring the security of supply, in addition to
efficiency gains such as more favourable terms on
prices, quantities and delivery times, are likely to
be particularly relevant in the current situation.

Conclusion
Competition authorities have acknowledged
that the current circumstances brought on by
the COVID‑19 pandemic are exceptional and
therefore that cooperation between companies
may be needed to overcome the crisis. The
European Commission has indicated that it is
willing to provide informal guidance on whether
specific cooperation initiatives are compatible
with EU competition law and has set up a
dedicated COVID‑19 mailbox for this purpose.
In seeking such guidance the parties are asked to
explain upfront the EU competition law concerns
that their agreement may raise and why the
cooperation is necessary and proportionate to
achieve its intended benefits.
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Competition authorities have also been clear that
they will not tolerate cartels or abusive conduct
by dominant firms. The joint statement of EU
Member State competition authorities specifically
stresses that it is critical that essential healthcare
goods such as face masks and sanitising gel remain
available at competitive prices. To that end,
national competition authorities will not hesitate
to take action against companies taking advantage
of the current situation, with the potential for
significant fines. The Italian, Spanish, Greek
and Polish competition authorities have already
initiated investigations in relation to the supply
of several types of personal protective equipment.
In addition, companies who use the COVID‑19
pandemic as a cover to engage in anticompetitive
conduct also expose themselves to private
damages litigation.
While there is a clear recognition by the European
Commission and EU Member State competition
authorities of the challenges brought on by the
pandemic, this does not mean that companies
have been given a carte blanche with respect to the
competition rules.
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The Minister of Trade, Industry and
Competition issues further exemptions in fight
to stabilize the South African economy amid
the COVID‑19 pandemic
Since President Cyril Ramaphosa declared a National State of Disaster on 15 March
2020, various government Ministers have issued regulations to deal with the emergency.
The Minister of Trade, Industry and Competition (the “Minister”), Mr Ebrahim Patel, has
been no exception. In addition to publishing regulations restricting price hikes and
stockpiling of consumer goods, he has granted certain block exemptions. We have
previously reported on the exemption in the healthcare sector, and set out below
further information regarding three further block exemptions, in the banking, retail
property and hospitality sectors. These regulations are intended to assist in stabilizing
the economy following the declaration of the COVID‑19 pandemic as a national disaster,
and come amid the implementation of a national lockdown which came into effect at
midnight on Thursday 26 March 2020.
Block exemption for the banking industry
The purpose of the COVID‑19 Block Exemption for
the Banking Sector (the Banking Regulations)
is to exempt a category of agreements or practices
in the banking sector which would otherwise
contravene the provisions of the Competition Act
89 of 1998 (the Act), with respect to agreements
amongst competitors as well as amongst
customers and suppliers, as a means to address
the national fiscal, economic and social risks
posed by the COVID‑19 pandemic and its resultant
declaration as a national disaster.
Specifically, the purpose of the Regulations is
to promote coordinated conduct to mitigate
the adverse effects of the disaster; to enable the
banking sector to minimize the negative impact
on both business and individual customers so
that they can manage their finances during this
time and be able to continue normal operations
thereafter; and to enable the banking sector to
manage the banking infrastructure, including
payment infrastructure, ATMs and bank branches.

The conduct is only exempted under the Banking
Regulations if it is aimed at responding to the
COVID‑19 pandemic and is undertaken at the
request of, and in coordination with, the Minister
and the Minister of Finance. In addition, the
conduct must be solely intended to ensure that
the following continue during the COVID‑19
disaster period:
•

the operation of essential payment systems
– limited to the development of industry
monitoring, operational policies and
contingency plans aimed at the continued
availability of cash and the provision of ATM,
branch and corporate banking services as well
as electronic payment systems; and

•

the management of debtors and extension of
credit – limited to the development of industry
policies and monitoring aimed at relieving
financial stress during this time, for example
through payment holidays.
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Furthermore, the banks, the Banking Association
and the Payments Association are obliged to keep
minutes of meetings held, and written records of
all agreements or practices falling within the scope
of the Banking Regulations.
The Banking Regulations came into effect on 23
March 2020 and will remain in operation for the
duration of the classification of the COVID‑19
pandemic as a national disaster in terms of the
National Disaster Management Act. They are
subject to amendments to allow for subsequent (or
fewer) areas of collaboration or until withdrawn by
the Minister.
It is to be hoped that the Banking Regulations
will assist both business and private individuals
and maintain financial stability during this
unprecedented crisis.
Parties seeking to comment on the Banking
Regulations have a period of 14 days from 23
March 2020 to do so.

The conduct is only exempted under the Retail
Property Regulations if it is aimed at responding
to the COVID‑19 pandemic and is undertaken
at the request of, and in coordination with, the
Department of Trade, Industry and Competition
(DTIC). The Retail Property Regulations
specifically exclude communication and
agreements in respect of prices unless authorized
by the Minister.
The Retail Property Regulations make provision
for agreements or practices between retail
property landlords (including real estate
investment trust companies, property developers
owning or operating retail shopping centers
and other intermediaries) and designated
retail tenants (Designated Retail Tenants).
Designated Retail Tenants are South African retail
tenants operating in the following trading lines:
•

clothing, footwear and home textile retailers;

•

personal care services such as hairdressers;

Block exemption for the retail
property sector

•

health and beauty salons; and

•

restaurants.

The purpose of the COVID‑19 Block Exemption
for the retail property sector (Retail Property
Regulations) is to exempt a category of
agreements or practices in the retail property
sector from conduct which would otherwise
contravene the provisions of the Act with respect
to agreements between retail landlords and
tenants. This exemption allows concerted conduct
between certain landlords and tenants which would
otherwise be prohibited, to prevent an escalation,
and alleviate the effects, of the COVID‑19 disaster,
and is aimed at minimizing the economic and social
effects of the national disaster on retail tenants,
including small independent retailers. The aim
of the Retail Property Regulations is therefore
to enable retail tenants to manage their finances
during the national disaster so that they may be
in a position to resume normal operations after
the national disaster.

The Retail Property Regulations allow for
“payment holidays” or rental discounts for
tenants, limitations on eviction and the
suspension of or adjustments to lease agreement
clauses that restrict measures which may be taken
by Designated Retail Tenants to protect their
viability during the national disaster.
The Retail Property Regulations specify that,
in order to qualify for an exemption, the
abovementioned agreements must extend to
all Designated Retail Tenants, including small,
independent retailers unless otherwise authorized
by the Minister or the Competition Commission.
Furthermore, retail property landlords and
Designated Retail Tenants are required to keep
minutes of meetings held, and written records of
applicable agreements and practices.
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Block exemption for the hotel industry
The purpose of the COVID-19 block exemption
for the hotel industry (Hotel Industry
Regulations) is similarly to exempt a category
of agreements or practices in the hotel industry
from conduct which would otherwise contravene
the provisions of the Act. This exemption
allows concerted conduct between hotels,
the Department of Tourism (DoT) and the
Department of Health (DoH), and enables the
hotel industry to collectively engage with the DoT
and DoH in respect of identifying and providing
appropriate facilities for persons placed under
quarantine, as determined by the DoH.
The conduct is only exempted under the Hotel
Industry if it is aimed at responding to the
COVID-19 pandemic and is undertaken at the
request of, and in coordination with, the DoH and
DoT. The Hotel Industry Regulations specifically
exclude communication and agreements in respect
of prices unless authorized by the Minister of
Health and the Minister of Tourism.
The Hotel Industry Regulations make provision
for agreements or practices in the hotel industry
with the sole purpose of:
•

•

Identifying and providing appropriate
facilities to accommodate persons placed
under quarantine as determined by the DoH
and DoT; and
Communicating with one another regarding
capacities and utilization of their facilities for
accommodating such persons.

The Hotel Industry Regulations also make
provision for possible interaction amongst
industry participants to agree on cost reductions
at such facilities, at the request and under the
oversight and guidance of the DoH and DoT.
The Hotel Industry Regulations provide that
should the hotel industry identify additional
agreements or practices outside of the scope of
these regulations, but which are necessary to
achieve its purpose then such participants of the
hotel industry may request the Minister to expand
the scope of the Hotel Industry Regulations.
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While these sets of regulations are to be welcomed
in this exceptionally difficult time for businesses,
as the COVID-19 pandemic will inevitably exert
an extreme economic strain on South African
businesses and ordinary individuals, a note of
caution must be sounded. Industry players in the
Banking, Retail Property and Hospitality sectors
will have to exercise circumspection to ensure
that their conduct remains within the scope of
both sets of regulations and therefore remains
compliant with the Act.
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Cofece released a communication that
exempts Competition Law due to the
COVID‑19 pandemic
On Friday March 17th, in the context of the COVID‑19 pandemic, the Federal
Commission for Economic Competition (Cofece) issued a release in their official web
page, stating its position before the sanitary emergency Mexico currently faces.
The release includes the following changes to
their regular operation and exceptions to possible
agreements among competitors which have
pro‑competitive effects:
1. In principle, collaboration agreements between
economic agents which, in this emergency
context, are necessary to maintain or increase
the offer of products, satisfy their demand,
protect supply chains, avoid scarcity and
hoarding, will not be prosecuted, as long as the
purpose of these agreements is not to displace
other competitors.
2. Cofece made a commitment to prioritize
the analysis of concentrations which were
notified to create synergies that will improve
production capacities to guarantee the supply
of popular consumption products and those
necessary to overcome the crisis, among which
are (but not limited to) the basic food basket
products like milk, eggs, table salt, pork and
beef meat, toilet paper, detergent, soap and
purified water, etc. To these products we must
add “those necessary to overcome the crisis”.
3. Price increases or decreases must respond to
a unilateral decision of the companies and be
independent to those recommendations issued
by associations or trade chambers. In this
context, Cofece will monitor price changes
in markets, and investigations will start if
irregularities to the usual competition process
are detected.
4. The agreements executed by economic agents,
which have as a purpose the adequate supply of
products will not be prosecuted. This is not a
“free pass” to make collusive agreements, and
the best way to determine their legality is to
have adequate legal advice.

If you require further information related to
this release or any other related situation,
don’t hesitate to contact us.
If you would like to obtain more information on
topics related to COVID‑19 we invite you to click
on the following link to enter the site.
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Antitrust implications from U.S. government
COVID‑19 response
On 24 March 2020 the Antitrust Division of the Department of Justice (DOJ) and the
Bureau of Competition of the Federal Trade Commission (FTC) (collectively the
agencies) released a joint statement1 providing guidance to the business community
on how to remain compliant with the antitrust laws while collaborating with other
entities in response to the COVID‑19 national emergency (the joint statement). This
announcement follows an executive order signed by U.S. President Donald Trump on
18 March 2020 invoking the Defense Production Act (DPA) which, if utilized, also has
implications for how the antitrust laws will be applied to cooperative efforts by
businesses in response to the COVID‑19 emergency.
Agencies’ joint antitrust statement
regarding COVID‑19
Expedited FTC advisory opinions and DOJ
business review letters
The joint statement announces an expedited
review process for FTC advisory opinions and
DOJ’s business review letters. The FTC and DOJ
will accept requests for staff advisory opinions2
and business review letters3, respectively, and
respond on an expedited basis if the requests
are related to proposed business conduct
“address[ing] the urgent public health and
economic needs associated with COVID‑19.”
The agencies will attempt to respond to these
expedited requests within seven calendar days of
receiving the necessary information.

Companies seeking expedited requests for
guidance from the agencies are required to provide
the following information:
a) How the proposed business conduct is related
to COVID‑19, including a description of the
a)nature of, and rationale for the proposal
(e.g., the names of the participants, the
products or services related to the proposal,
and the geographic scope of the arrangement).
b) Any proposed contractual or other
arrangements among the parties, including
any b) documentation of the contracts or
other arrangements.
c) The names of expected customers and
information regarding the competitive
significance of c)other providers of the
products or services offered.
Requests for an FTC staff advisory opinion should
be submitted to the FTC’s Bureau of Competition
via email at FTCCOVID19@ftc.gov. Requests for
DOJ business review letters should be submitted to
the Antitrust Division at ATR.COVID19@usdoj.gov.

1

U.S. Department of Justice and Federal Trade Commission, Joint
Antitrust Statement Regarding COVID‑19 (March 2020) available here.

2

An FTC staff advisory opinion provides guidance with respect to the
application of the antitrust laws on proposed business conduct.

3

A DOJ business review letter provides guidance to businesses with
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Expedited processing of National
Cooperative Research and Production
Act filings
The joint statement also committed to expediting
the processing of filings made under the National
Cooperative Research and Production Act
(NCRPA).4 The NCRPA is intended to clarify
the “rule of reason” standard as applied to
the antitrust analysis of certain research and
development and production joint ventures5, and
standards development organizations (SDOs)6
that are engaged in research and production
related to standards development activity.

Guidance pertaining to COVID‑19 related
activities that will not violate the antitrust
laws
In recognition of the need for individuals and
businesses to immediately address the COVID‑19
pandemic, the joint statement refers to past
guidance documents outlining various types
of collaborative activities that the agencies will
likely find to be compliant with the antitrust laws.
These include:
1. Collaborations on research and development
classified as “efficiency‑enhancing integration
of economic activity.”7

3. Joint purchasing arrangements among
health care providers designed to increase
the efficiency of procurement and reduce
transaction costs.9
4. Private lobbying for governmental action with
respect to the passage and enforcement of
laws related to federal emergency authority,
including private industry meetings with
the federal government to discuss strategies
responding to COVID‑19.10
5. Sharing of technical know‑how, rather
than company‑specific data about prices,
wages, outputs or costs, that may be deemed
“necessary to achieve the procompetitive
benefits of certain collaborations.”11
The joint statement also notes that the agencies
will consider exigent circumstances when
evaluating cooperative efforts to address
COVID‑19 and its aftermath. These efforts may
include health care facilities working together to
provide personal protective equipment, medical
supplies or health care to affected communities,
as well as businesses temporarily combining
production, distribution, or service networks to
facilitate production and distribute supplies to
address the COVID‑19 outbreak.

2. Health care providers’ development of
suggested practice parameters, including
standards for patient management developed
to assist providers in clinical decision‑making,
that is deemed to provide useful information to
patients, providers, and purchasers.8

4

The National Cooperative Research and Production Act of 1993
(“NCRPA” or “Act”), 15 U.S.C. §§ 4301‑06.

5

A description of the types of joint ventures covered by the NCRPA
is available here.

6

Department of Justice, Filing a Notification Under the NCRPA
(6 September 2018) available here (For purposes of the Act, a SDO
is a domestic or international organization that plans, develops,
establishes or coordinates voluntary consensus standards using
procedures that incorporate the attributes of openness, balance
of interests, due process, an appeals process, and consensus in a
manner consistent with the office of management and budget
circular number A‑119, as revised February 10, 1998. A standards
development organization does not include the parties participating
in the standards development organization.)

7

Federal Trade Commission and U.S. Department of Justice, Antitrust
Guidelines for Collaborations among competitors (April 2000)
available here.

8

U.S. Department of Justice and the Federal Trade Commission,
Statement of Antitrust Enforcement Policy in Health Care
(August 1996) available here.

9

Id.

10 Federal Trade Commission, Enforcement Perspectives on the
Noerr‑Pennington Doctrine: An FTC Staff Report (October 2006)
available here.
11 Federal Trade Commission, Information Exchange: Be Reasonable
(11 December 2014) available here.
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Agencies commit to continued
enforcement of the antitrust laws against
bad actors found to be exploiting the
COVID‑19 emergency
The joint statement affirms the agencies’
commitment to holding accountable individuals
and businesses found to be taking advantage
of the COVID‑19 emergency to engage in
anticompetitive activity. The FTC and the DOJ will
continue to investigate and pursue civil violations
of the antitrust laws related to fraudulent and
deceptive activity involving COVID‑19 (including
agreements to restrain competition through
increased prices, lower wages, decreased output,
or reduced quality, or using market power to
engage in exclusionary conduct). DOJ will
prosecute any criminal violations of the antitrust
laws, specifically with respect to conspiracies to fix
prices or wages, rig bids, or allocate markets.

President Trump invokes Defense
Production Act
On 18 March President Trump issued an executive
order12 invoking the Defense Production Act (DPA)
in response to the need to increase production
of medical equipment and supplies in the face
of the COVID‑19 pandemic. The executive order
designates that “health and medical resources
needed to respond to the spread of COVID‑19,
including personal protective equipment and

ventilators, meet the criteria specified in section
101(b) of the [DPA] (50 U.S.C. 4511(b)).”13
The executive order delegates to the secretary of
health and human services broad authority under
the DPA with respect to “all health and medical
resources needed to respond to the spread of
COVID‑19 within the U.S.” and provides that the
secretary “may identify additional specific health
and medical resources that meet the criteria of
section 101(b).”14
While the Trump administration has yet to use the
DPA to respond to the COVID‑19 emergency, if
deployed, the DPA would grant the president (and
his delegate, the HHS secretary) the authority
to require companies to prioritize certain
contractual obligations and direct the allocation
of personal protective equipment (PPE) to areas
deemed to be in most need of these resources.
The DPA also gives the president the authority to
approve “voluntary agreements” among private
competitors.15 The president may delegate this
authority to cabinet members or other appointed
officials on the condition that the delegates
seek approval of the voluntary agreements
from the attorney general, in consultation with
the chairman of the FTC. The attorney general
and chairman of the FTC are also charged
with monitoring the carrying out of voluntary
agreements to assure compliance with the relevant
provisions of the DPA.16

12 Executive Order on Prioritizing and Allocating Health and Medical
Resources to Respond to the Spread of COVID‑19 (18 March 2020)
available here.
13 Id.

15 DPA at §4558(c).

14 Id.

16 Id. at §4558(g).
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The DPA provides specific protections with
respect to antitrust concerns that may arise from
these voluntary agreements. While the DPA
does not convey immunity from civil or criminal
liability under the antitrust laws, in the case of
COVID‑19 responses, it would provide limited
antitrust exemptions for cooperating business
competitors who enter into voluntary agreements
or plans of action to coordinate production of
PPE such as masks, eye protection, and isolation
gowns. If a civil or criminal antitrust case is
brought against any person with respect to any
action taken to develop or carry out an approved
voluntary agreement, the following defenses are
available under the DPA: that the action was
taken in the course of developing or carrying
out the voluntary agreement initiated by the
president or a plan of action adopted under the
agreement, and the action was specified or within
the scope of the approved voluntary agreement
or plan of action adopted under the agreement.17
This exception does not apply if it is shown that
the person asserting the defense took the action
for the purpose of violating the antitrust laws.18

Looking ahead
The agencies are adapting their antitrust
enforcement processes in response to the
COVID‑19 pandemic in real time and on a regular
basis. Parties considering collaborations in
response to the COVID‑19 crisis should consult
with experienced antitrust counsel to evaluate the
potential antitrust scrutiny that such transactions
may face in order to make informed decisions
during this unprecedented time. For additional
information, guidance and updates related to the
diverse legal implications the COVID‑19 crisis is
having on global and domestic businesses and
industry sectors, please see the Hogan Lovells
COVID-19 information site.

17 Id. at §4558(j)(1) and (2).
18 Id. at §4558(j)(4).
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Deputy Attorney General
issues new mandate
prioritizing enforcement
of antitrust laws amid
COVID‑19 outbreak
Companies around the globe are being forced to
respond quickly and creatively to the COVID‑19
pandemic and resulting economic fallout. As the
saying goes, “Desperate times call for desperate
measures.” And in these challenging economic
times, some employees, even unwittingly,
may take greater risks to protect their business,
leaving companies with criminal antitrust exposure.
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As the outbreak spreads, the United States is
experiencing a surge in reported COVID‑19‑related
criminal activity. On Tuesday, in response to this
trend, Deputy Attorney General Jeffrey Rosen
issued a sweeping memorandum (the Rosen
Memorandum) to the heads of all DOJ law
enforcement components, heads of litigating
divisions, and U.S. Attorneys.1 The Rosen
Memorandum marks a new mandate to
identify and punish criminal behavior related to
COVID‑19. Criminal antitrust offenses—price
fixing, bid rigging, and market allocation—feature
prominently among these enforcement priorities.2
Prior to the Rosen Memorandum, DOJ announced
that the recently created Procurement Collusion
Strike3 Force will be on “high alert” for collusive
practices in the sale of COVID‑19‑related products
and services to federal, state, and local agencies.
In addition, DOJ has asked Congress to enact
legislation that will pause the statute of limitations
in criminal cases during a national emergency
and for one year following the end of the national
emergency. This legislation would effectively give
DOJ additional time to conduct investigations
and file cases. As a result, companies should be
aware that DOJ has not only prioritized criminal
antitrust enforcement relating to COVID‑19,
but that DOJ will likely have an extended period
of time (beyond the existing 5‑year statute of
limitations for criminal antitrust cases) to pursue
these cases well after the pandemic has ended.

1

U.S. Department of Justice Memorandum from Deputy Attorney
General, Jeffrey Rosen, to all heads of law enforcement components,
heads of litigating divisions, and U.S. Attorneys, March 24, 2020

2

Other priorities listed in the memorandum include: fraudulent or
otherwise illegal schemes (i.e. mail fraud, wire fraud, and fraud in
connection with major disasters and emergencies); sales of fake
drugs or cures; malicious hoaxes, threats to individuals or the public,
and purposeful exposure and infection of others with COVID‑19;
accumulation of medical supplies or devices beyond reasonable
need with the purpose of selling in excess of prevailing market prices.
Id.

3

U.S. Department of Justice takes aim at criminal antitrust violations in
public procurement, October 31, 2019

As companies develop COVID‑19 response
strategies, here are several key antitrust
compliance risks to consider:
•

Increased Scrutiny in Government
Funding and Contracts
Recently, DOJ launched a new “Procurement
Strike Force,” targeting criminal antitrust
violations in public procurement.
This Procurement Collusion Strike Force
followed an uptick in DOJ cases involving
criminal anticompetitive conduct by
government contractors.
Federal and state governments are already
channeling funding into the private sector
in response to the COVID‑19 outbreak, most
significantly through the $2 trillion stimulus
bill that is expected to pass Congress this
week. One aspect of the stimulus bill is a
$500 billion lending program whereby the
Treasury Department can provide $500 billion
in loans, loan guarantees, and investments
to businesses, states, and municipalities.
Approximately $50 billion has already been
allocated to passenger air carriers, cargo air
carriers, and businesses that work in national
security, but Treasury has been given wide
latitude to allocate the remaining $454 billion.
Given DOJ’s increased focus on government
procurement more generally, as well as
DOJ’s commitment to criminal antitrust
enforcement relating to COVID‑19, companies
receiving or seeking COVID‑19‑related
government funding or contracts must be
especially vigilant in addressing antitrust,
fraud, and corruption compliance.
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•

Increased Competitor Contact

•

In times of crisis, companies may be drawn
to coordinated industry efforts to provide
efficient and impactful solutions to clients and
consumers feeling the strain of difficult times.
They may even think that regulators would
allow collective actions that benefit the public.
But there is no “public good” exception that
would excuse criminal anticompetitive conduct
in the United States. Companies must continue
to work to prevent anticompetitive conduct,
regardless of potentially noble intentions
or justifications.
As a result, the FTC and DOJ announced
Tuesday that companies, including
competitors, contemplating collaborative
efforts in response to the COVID‑19 crisis may
qualify for expedited antitrust guidance from
regulators, particularly if the collaboration is
designed to address the growing public health
crisis. The DOJ’s Business Review Process
and the Federal Trade Commission’s Advisory
Opinion Process generally take months to
complete, rendering them inaccessible to firms
that must act quickly to respond to a rapidly
developing crisis. To address the need for
prompt guidance on the antitrust laws, the DOJ
and the FTC announced on March 24th that
they will “aim to respond expeditiously to all
COVID‑19 related requests, and to resolve
those addressing public health and safety
within seven (7) calendar days of receiving
all necessary information.”4

4

Joint Antitrust Statement Regarding COVID‑19, March 24, 2020
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Increased Opportunity for Internet
Price Gouging and Price Fixing
As people are increasingly required to shelter
in place and more business is conducted
remotely, companies, individuals, and
governments will be left with no choice but
to turn to the internet to purchase goods and
services, increasing the potential for price
fixing and price gouging. Yesterday, a group
of 33 attorneys general called on Amazon,
eBay, Facebook, Walmart and Craigslist to
prevent price gouging on COVID‑19‑related
products.5 Companies have been advised
to take on strong policies that deter price
gouging, trigger protections from price gouging
and maintain a way for consumers to report
potential violations. The FTC and DOJ will
have similar concerns about price gouging on
COVID‑19‑related purchases and will certainly
pursue enforcement of price gouging on
the internet.

Taking proactive steps now to reinforce antitrust
compliance will help companies mitigate the
risks of future government investigations and
antitrust litigation.
Companies with questions about implementing
successful compliance strategies should consider
consulting experienced outside counsel prior to
bidding on government contracts, coordinating
industry efforts to respond to COVID‑19, or selling
goods or services, especially related to COVID‑19,
through e‑commerce.

5

State AGs call on Amazon, Facebook and others to crack down on
coronavirus price gouging, March 25, 2020
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COVID‑19: Actions taken by
EU competition authorities
– will the HCC’s approach
go viral?
Companies around the globe are being forced to
respond quickly and creatively to the COVID‑19
pandemic and resulting economic fallout.
As the saying goes, “Desperate times call for
desperate measures.” And in these challenging
economic times, some employees, even
unwittingly, may take greater risks to protect
their business, leaving companies with criminal
antitrust exposure.
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Within the first week of the confinement measures
in Europe, the Hellenic Competition Commission
(HCC) was one of the first EU competition
authorities to announce a more lenient approach
towards certain vertical agreements, as a way to
address severe shortages caused in the market by
the COVID‑19 outbreak. This action taken by the
HCC seems to have triggered equivalent initiatives
by its co‑enforcers in the European Competition
Network (ECN). Last week, in a joint statement,
ECN members announced a more lenient and
flexible application of competition rules to help
the markets remain competitive and overcome
this crisis. The joint statement expressly provides
that they “will not actively intervene against
necessary and temporary measures put in place
in order to avoid a shortage of supply”.
The COVID‑19 outbreak led to an unprecedented
demand for key medical supplies and other
healthcare essentials. Companies found
themselves in great distress trying to meet
consumers’ high demand. The Greek Authority
announced that during this time of crisis and
in order to avoid supply shortages, it “will not
take action against practices which relate to
the imposition of maximum resale prices or
recommended prices on supply contracts and
distribution agreements”, provided that certain
conditions are fulfilled.
The ECN joint statement is along the same lines.
In particular, it introduced the possibility for
manufacturers to set maximum prices for their
products as a way to prevent unjustified price
increases at the distribution level, by reference to
the exceptional circumstances which require that
undisrupted supply and distribution of essential
goods is maintained.

However, market players should keep in
mind that there is no “carte blanche” for
hard‑core vertical restraints, such as resale
price maintenance agreements, or indeed any
other anti‑competitive agreement. The HCC
stressed that given the circumstances, it will
monitor market conduct even closer to ensure
that companies are not taking advantage of the
current situation. Again, the ECN joint statement
follows the direction of the HCC announcement,
noting that scrutiny of the behaviour of market
players will remain unchanged and focus on
identifying anti‑competitive behaviour in sectors
critical during these times.
In fact, at the end of last week, the HCC initiated
an investigation in the markets for healthcare
products, in particular surgical masks and
disposable gloves, as well as other products such
as antiseptic wipes and antiseptic solutions.
The HCC sent requests for information to players
at all levels of the supply chain, i.e. manufacturers,
wholesalers and distributors. The investigation
was the result of numerous consumer complaints
and media reports regarding significant price
increases and shortcomings of the products
in question. The questions focus on prices
(of purchase and further sale), profit margin
and the rationale of any significant price increases.
The scope of the investigation covers November
2019 to March 2020.
In light of the above, companies should be
cautious when deciding to rely on the more
lenient approach announced by the various
EU competition authorities, as this is just an
exceptional measure designed to address a
crisis and not an open invitation to forget about
competition rules. Following the ECN joint
statement, and the concrete action taken by HCC,
we expect to see more competition authorities
launching investigations in sectors relating to the
broader medical and healthcare industries as well
as other industries that show signs of possibly
unjustified price hikes and output restrictions as
a result of the COVID‑19 outbreak.
For a version of this blog post in Greek,
please click here.
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EU Commission adopts
Temporary Framework for
State aid to support the
economy in the current
COVID‑19 outbreak
The COVID‑19 pandemic has hit the European
economy with brute force. Many businesses are
facing drastic declines in revenues and are in
urgent need of liquidity. Some have imposed
temporary lay‑offs or even face insolvency.
The European Commission and most EU member
states as well as the UK, which is temporarily still
bound by EU State aid law, have announced plans
to help the economy. Such plans resemble the
reaction of European governments during the
financial crisis in 2007/2008.
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The EU's approach to State aid in the
COVID‑19 crisis
The flexible handling of State aid law will be a
priority for the Commission. The Commission
has already in the past days approved within a
very short time the first national COVID-19 aid
schemes to sectors that were facing particular
difficulties, such as organizers of events that
had to be cancelled. In order to be equipped for
the expected number of State aid procedures,
the Commission has shifted additional staff into
its State aid teams. In addition, on 19 March
the European Commission after coordination
with the EU member states published a new
Temporary Framework for State aid to support
the economy in the current COVID‑19 outbreak
(the Temporary Framework). The Temporary
Framework allows member states to take full
advantage of the flexibility provided by the State
aid rules to support the economy in this difficult
time. It applies retroactively to all aid measures
as of 1 February 2020. National measures will,
however, still require notification to and approval
by the Commission.
While member states can still rely on the general
State aid rules (as recalled by the Commission in
its communication of 13 March on coordinated
economic response to the COVID‑19 outbreak),
such as the General Block Exemption Regulation
651/2014 or the guidelines on State aid for
rescuing and restructuring non-financial
undertakings in difficulty, a more targeted
approach is required in the current situation.
The Commission identifies a number of sectors

that have been hit particularly hard by the
COVID‑19 outbreak: transport, tourism, culture,
hospitality, and retail. The retail sector had not
been included in the first draft of the Temporary
Framework, but since many member states
imposed closures on retailers with the exception
of grocery stores, this business segment has been
heavily affected. This opens the door to potentially
far‑reaching aid measures, as the European retail
sector accounted for sales of more than €3 trillion
in 2019.
Importantly, the Temporary Framework provides
that the “one time, last time” principle, according
to which undertakings in difficulty should not
receive more than one restructuring aid within 10
years (to avoid potential competitive distortions
and undue public expenditures), does not prevent
COVID‑19 aid for transport, tourism, culture,
hospitality, and retail even if they have already
received State support in the last 10 years.
It is important to remember that State aid for
ailing companies will still mainly come from EU
member states. The EU has oversight on national
aid schemes or individual support outside such
schemes, but for companies seeking liquidity and
other support the first authority to turn to is the
government in the relevant member state. For a
summary of key national responses in Germany,
France, Italy, Spain, and the UK please see the
second part of this client alert.
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State aid covered by the Temporary
Framework
The EU Temporary Framework provides the
benchmark for member states to provide State
aid. It recognizes that the entire EU economy is
in a serious crisis. To remedy this, the Temporary
Framework provides for five types of aid schemes
that the Commission will quickly approve upon
filing by the member states:

i. Direct grants, selective tax benefits and
upfront payments
Member states can set up rules to grant a company
up to EUR 800,000 per undertaking (gross, i.e.
before any deduction of tax or other charge) to
meet its urgent liquidity needs. The aid needs to
be granted based on a scheme with an estimated
budget; and the recipient must not have been in
financial difficulty prior to the COVID‑19 outbreak.

ii. Government guarantees for bank loans
to companies
Member states may provide government
guarantees (and loans, see section (iii) below)
to ensure that banks continue to grant loans to
companies. Guarantee premiums are set by the
Temporary Framework at certain minimum levels
which differ for SMEs and large undertakings,
and depending on the maturity of the loan.
Member states may also notify schemes that
deviate from the published premium levels of
the Temporary Framework, e.g. lower guarantee
coverage may offset a longer maturity. For loans
with a maturity beyond 31 December 2020, the
amount of the loan principal must not exceed:

a) twice the annual wage bill of the beneficiary
company (including social charges and the cost
of personnel working on site but formally in the
payroll of subcontractors) for 2019; or
b) 25% of total turnover of the beneficiary in
2019; and
c) with justification and a self‑certification by the
beneficiary of its liquidity needs, the amount
of the loan may be increased for the coming
months (18 months for SMEs and 12 months
for large enterprises).
For short‑term loans with a maturity before
31 December 2020, the amount of the loan
principal may be higher with appropriate
justification and considering the principle of
proportionality. In the initial draft, this deadline
was foreseen to last only until the end of September,
but recent predictions of the duration of the crisis
have led the Commission to extend this period.
The overall duration of the guarantee is limited to
maximum six years and the public guarantee must
not exceed:
a) 90% of the loan principal where losses are
sustained proportionally and under same
conditions, by the credit institution and the
State; or
b) 35% of the loan principal, where losses are first
attributed to the State and only then to the
credit institutions (i.e. a first‑loss guarantee);
and
c) in both of the above cases, when the size
of the loan decreases over time, e.g. due to
reimbursement, the guaranteed amount has to
decrease proportionally.
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This means that public and private guarantors
generally need to share the risk of the loan
under the Temporary Framework, and deviating
solutions will require an individual State aid
assessment. Moreover, guarantees may only be
granted to companies that are in difficulty solely as
a result of the COVID‑19 outbreak.

iii. Subsidized public loans to companies
Member states can grant public loans directly to
companies at reduced interest rates. These loans
can help companies to meet immediate working
capital and investment needs. The interest
rates for the loans are set at certain published
minimum levels which differ for SMEs and large
undertakings, and depending on the maturity of
the loan. Member states will often provide such
public loans only in conjunction with private
loans (see below (iv) and Section 2 for individual
member states' approaches), which will raise again
the question of public guarantees for the private
part of the loan packaged.
Otherwise, the same criteria as for the guarantees
set out in (ii) above apply, i.e. for loans with a
maturity beyond 31 December 2020, the amount
of the loan principal is limited to the same
thresholds, whereas for short‑term loans higher
amounts may be individually justified.

iv. Safeguards for banks that transfer state
aid to the real economy
Many member states build on private banks'
existing credit capacity and use it as a channel
to support businesses, especially for SMEs.
The Temporary Framework clarifies that aid
channeled through private banks is considered
direct aid to the customers of the banks and not
to the banks themselves (which otherwise would
raise complex questions under the existing State
aid rules for the financial sector). However, the
financial intermediary will need to be able to

demonstrate that it operates a mechanism that
ensures that the advantages are passed on to the
largest extent possible to the final beneficiaries in
the form of higher volumes of financing, riskier
portfolios, lower collateral requirements, lower
guarantee premiums or lower interest rates.

v. Short‑term export credit insurance
The Temporary Framework provides additional
flexibility to demonstrate that certain countries
pose non‑marketable risks so that governments
can provide short‑term export credit insurance
if necessary. According to the Temporary
Framework, this requires that (i) a large,
well‑known international private export credits
insurer and a national credit insurer produce
evidence of the unavailability of such cover; or
(ii) at least four well‑established exporters in the
member state produce evidence of refusal of cover
from insurers for specific operations.
Member states must show that State aid measures
notified to the Commission are necessary,
appropriate and proportionate to remedy a
serious disturbance in the economy. As currently
thousands of companies are in need of financial
support across Europe, it is particularly important
to (i) pre‑assess a company's eligibility under the
various aid programs in order to avoid hitches in
the application process, and (ii) for individual aid
that falls outside the scope of approved schemes,
to have a strategy in place on how to present a case
for State aid to the respective governments.
As the aid measures are taken by the EU member
states, and the EU Temporary Framework only
provides guidance for the assessment of national
measures by the Commission, we set out a
selected number of individual national measures
in the largest European economies:
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Italy

•

For the air transport sector, the decree
provides for the introduction of measures
(to be further enacted by the competent
Ministry) to compensate companies active in
this sector for the losses suffered as a result of
the COVID‑19 pandemic. Special measures are
also introduced for Italy's flag carrier Alitalia as
a company already facing financing difficulties.
For this purpose, the decree introduces
a special fund of €500 million for 2020.
In addition, it is provided that the existing
solidarity fund for the air sector is increased
by further €200 million.

•

For the cinema and movie sector, the decree
provides for the creation of two funds covering
a total of €130 million in favor of enterprises
and operators active in this sector for the
year 2020. It is further provided that the fees
deriving from audio‑video reproduction are
devolved in favor of artists.

•

For SMEs, the decree contains a series of
measures to enhance the current mechanisms
through which the Italian State guarantees
their financing by the financial institutions.
In particular, it provides for the increase of the
maximum amount of the guaranteed loans up
to €5 million per enterprise.

On 22 March 2020, under the Temporary
Framework described above, the Commission
has approved the first Italian aid scheme. It is
noteworthy that the EUR 50 million scheme has
been approved within 48 hours from receiving
the notification from Italy in order to support the
production and supply of medical devices, such as
ventilators, and personal protection equipment,
such as masks, goggles, gowns, and safety suits.
The scheme will help Italy provide the necessary
medical treatment to those infected, while
protecting healthcare operators and citizens.
The notification from Italy is the result of the
Italian Government's third COVID‑19 decree of
18 March 2020 containing several measures in
favor of the sectors hit by the coronavirus outbreak.
The decree, in particular, contains measures,
in favor of the healthcare, air transport, agricultural
and fisheries, cinema and movie sectors as well
as for SMEs:
•

•

For the healthcare sector the so‑called
“Cura Italia” decree authorizes Invitalia,
a public entity controlled by the Ministry of
Economy, to grant financing to companies
active in the production of medical devices and
individual protection, for a total amount of
€50 million in 2020:
For the agricultural and fisheries sector, the
decree provides, inter alia, for the creation
of a special fund of €100 million to cover the
passive interests of financing granted in favor
of enterprises in these sectors.

157

Further legislative decrees are expected to
fully implement the Commission's Temporary
Framework, which was published only subsequent
to the Italian decree mentioned above.
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Germany
Germany announced several responses to
the COVID‑19 outbreak. A first package of 13
March 2020 is labeled as a “Protective shield
for employees and companies.” It consists of
several pillars:

Germany notified the liquidity assistance
programs to the Commission as two separate
measures under the Temporary Framework
and the EC granted approval on 22 March.
The measures will allow the KfW bank to provide
liquidity as follows:

•

As an employment law tool, making reduced
hours compensation benefit more flexible;

•

•

The options for deferring tax payments and
reducing prepayments will be enhanced,
and enforcement rules will be adapted.
Businesses will be able to defer billions of
euros in tax payments.

A loan program covering up to 90% of the risk
for loans for companies of all sizes. Eligible loans
may have a maturity of up to 5 years and can
reach €1 billion per company, depending on the
company's liquidity needs.

•

A loan program in which the KfW participates
together with private banks to provide larger
loans as a consortium. For this scheme, the
risk taken by the State may cover up to 80% of
a specific loan but not more than 50% of total
debt of a company.

•

Existing liquidity assistance programs, in
particular by the State‑owned KfW bank, will
be expanded to make it easier for companies
to access loans with reduced interest rate or
guarantee conditions. These instruments
are complementing loans offered by private
banks. The current turnover threshold of
€2 billion will be raised to €5 billion and risk
assumption will be increased to up to 70%
(from 50%). For companies with a turnover of
more than €5 billion, support will be provided
on a case‑by‑case basis. The KfW bank will be
equipped with around €500 billion to support
the economy. The government will also double
the guarantee limit or guarantee banks to
€2.5 million.

As a federal State, there are additional initiatives at
Länder level, e.g. loans and guarantees are available
from the public banks owned by the German
regional States. As far as the measures extend
beyond the existing schemes that have already been
in place, Germany will be in discussions with the
Commission again to notify the additional German
plans as quickly as possible.
In addition, the German government has prepared
a draft Act to limit the implications of the COVID‑19
disease by measures of civil law, insolvency law and
criminal procedural law. The law will be put before
Parliament in the week of 23 March 2020 and
enacted as quickly as possible.
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France
The European Commission approved the following
three State aid schemes of €300 billion notified by
the French government:
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The most relevant economic and liquidity
measures adopted to date include:
•

Exemption from 75% of the obligation to
contribute to Social Security for companies
with more than 50 employees requesting
a temporary employment regulation files
(ERTEs).

•

Suspension of tax deadlines until at least until
30 April 2020.

•

Line of credit (of up to €100 billion) for
coverage by the State for financing granted
by financial institutions to companies and the
self‑employed.

•

Postponement of payments of social
contributions or tax installments for
March 2020;

Extension (by €10 billion) of the net debt limit
of the Official Credit Institute to facilitate
liquidity, fundamentally to SMEs and the
self‑employed.

•

Deferment of tax debts for SMEs and
freelancers for six months.

•

Short‑time working scheme; and

•

•

Setup of a “solidarity fund” for companies that
have been forced to shut down (in particular,
in the catering and tourism sectors) and whose
annual revenue is below €1 million and/or
whose revenue has sunk by more than 70%.

Extraordinary line of insurance coverage for
exporting companies (of up to €2 billion) financed
by the Internalization Risk Reserve Fund.

•

Suspension of insolvency petitions (while
the State of Emergency remains in force).
Also, mandatory insolvency petitions will not
be admitted if they were filed during the State
of Emergency and the two months thereafter.
Voluntary insolvency petitions filed during
this period will be admitted, prioritizing by
necessity, even if filed on a later date.

•

•

Two schemes enabling the French public
investment bank Bpifrance to provide
State guarantees on commercial loans and
credit lines for companies with up to 5,000
employees; and
A scheme providing State guarantees to banks
on portfolios of new loans for all types of
companies. This will enable banks to quickly
provide liquidity to companies.

In addition, a €45 billion package has been
set up by the French government to fund the
following measures:
•

Spain
The Spanish government has approved two
consecutive packages of urgent measures to
respond to the economic impact of COVID‑19 on
12 and 17 March.
The measures adopted include the
implementation of an economic and liquidity
assistance scheme mostly for the health system,
families and other vulnerable groups, the
tourism sector, the self‑employed and SMEs,
and public administrations.

The government has already announced that it
is considering the adoption of more ambitious
measures that will be announced soon and has
publicly requested a more proactive role of the
European Union in addressing the economic
downturn produced by the COVID‑19 pandemic.
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UK

Conclusion

Under Brexit transition arrangements, the UK
is still subject to the EU State aid rules until at
least the end of this year (and possibly longer
if the transition is delayed due to the impact of
COVID‑19).

We expect more national schemes and individual
measures in the coming months, as the COVID‑19
crisis unfolds dynamically. The Commission's
handling of such plans and measures will need
to apply the required level of flexibility for
an unprecedented challenge to the European
economy. The experience of dealing with the
financial crisis a little more than a decade ago
should, it must be hoped, enable the Commission
and national governments to react swiftly and to
provide targeted support measures for the ailing
European economy.

Having announced a £330 billion package of
support for the economy earlier in the week, on
Friday 20 March the Government published more
details of specific measures involved. Key elements
of the package are as follows:
•

Reimbursement of 80% of affected workers'
wage costs, up to a cap of £2,500 per month.

•

Deferral of VAT payments due from
employers for three months and deferral
of income tax payments due from the
self‑employed for six months.

•

Reimbursement of SMEs for up to two weeks'
statutory sick payments to employees absent
due to COVID‑19.

•

For retail, hospitality, and leisure businesses in
England, a 12‑month business tax rates holiday
and cash grants of up to £25,000 – with the
devolved Welsh, Scottish and Northern Irish
governments announcing similar packages
totaling a further £620 million of support.

•

Grants of £10,000 for small businesses already
benefiting from business rate relief.

•

A temporary loan scheme to support SMEs
whereby the government will provide lenders
with a guarantee of 80% of value of loans of up
to £5 million.

•

A new lending facility for larger firms facing
short term liquidity problems whereby the
Bank of England will buy their short term debt.

We will continue to monitor the situation and
make information on the EU's and member states'
response to the COVID‑19 available at our State
aid topic center at: https://www.hoganlovells.
com/en/aof/state‑aid. Our EU and national
State aid law experts are available to discuss any
questions you may have.
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The South African Minister
of Trade and Industry issues
regulations to curb the
spread of panic buying and
price hikes amidst
COVID‑19 fears
South African President, Cyril Ramaphosa declared
a National State of Disaster on 15 March 2020 in a
proactive attempt to curb the spread of COVID‑19.
In line with this proactive response to the global pandemic,
on Thursday 19 March 2020 the Minister of Trade and
Industry (the “Minister”), Mr Ebrahim Patel, published
Regulations in the healthcare sector (addressed in another
note) and the Consumer and Customer Protection and
National Disaster Management Regulations and Directions
(the “Regulations”). These Regulations are intended
to prevent adverse effects related to COVID‑19 further
spreading to consumers by way of a cap on the price of
certain goods, as well as a directive to supermarkets to
prohibit the stockpiling of these goods by consumers.
To this end, the Regulations also attach substantial penalties
for breach of the Regulations to ensure compliance.
The regulated goods include, but are not limited to, toilet
paper; hand sanitiser; facial masks; disinfectants cleaners;
surgical gloves; surgical masks; disinfectant wipes; antiseptic
liquids; all‑purpose cleaners; baby formula; disposable
nappies; bleach; cooking oils; wheat flour; rice; pasta; sugar;
long‑life milk; canned fruit and vegetables; canned, frozen and
fresh meat, chicken or fish; bottled water. Services regulated
are private medical services relating to the testing, prevention
and treatment of COVID‑19 and its associated diseases.
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Stockpiling

Price hikes

The global onslaught of COVID‑19 from the
first infection, recorded in late 2019, in China,
has resulted in widespread knock‑on effects.
One of these has been the resultant global
consumer panic related to scarcity of supply;
that supermarket stock will dry up as a result
of factories or transport and trade routes being
closed. One only need to jump onto social media to
experience this panic first‑hand; of people around
the world. as pictures and videos of empty toilet
paper, meat and pasta shelves are shared. South
Africa too, though so far managing to contain
the spread of COVID‑19, has not been immune
to the panic of consumers who have stock‑piled
supermarkets dry of certain products on more
than one occasion.

The world has also seen retailers taking advantage
of panicked consumers by dramatically increasing
prices of items that are in great demand.

The government has responded to South Africans'
panic by emphasising the robustness of the supply
chains of supermarkets and warning consumers
that rationing may be introduced if stock‑piling
does not stop, and now the Minister has formally
intervened, by introducing these Regulations.
The Regulations aim to ensure the security of
supply of goods to consumers by obliging retailers
to implement reasonable measures, and clearly
display notice of measures implemented, to ensure
equitable distribution and maintenance of stock
of goods to consumers and customers, including
small businesses. Retailers are permitted to limit
the quantity of a certain product that may be
bought by an individual customer within a defined
period of time. Furthermore, retailers are obliged
to ensure that no customer is circumventing the
object of this provision through their purchases.

The Regulations address this risk by limiting
the amount by which prices may be increased.
The Abuse of Dominance provisions in the
Competition Act are emphasised, in particular
with regard to the provisions of Section 8(3)
(f), which deals with excessive pricing during a
national disaster.
The Regulations also emphasise provisions of
the Consumer Protection Act, which prohibits a
supplier from engaging in unconscionable conduct
such as through the employment of unfair tactics
in the marketing and supply of goods or services,
and from offering to supply a good or service at an
unfair, unreasonable or unjust price.
In addition, the Regulations allow the Minister
to set maximum prices on private medical goods
and services relating to the testing, prevention
and treatment of COVID‑19, and its associated
diseases during the national disaster.

Penalties
Any person or firm found to be in contravention
of the Regulations faces the possibility of a fine
of up to ZAR 1 million; 10 per cent of annual
turnover; and imprisonment for a period of up
to 12 months, subject to the requirements of the
Competition Act, the Consumer Protection Act
and the regulations published in terms of the
Disaster Management Act. In addition, dominant
firms found to be in contravention of the excessive
pricing provisions are subject to investigation
by the Commission and liable for the penalties
imposed under the Competition Act.
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Next steps
The Minister is to be commended for taking quick
action to curtail negative conduct in the face of
the COVID‑19 pandemic, and it is to be hoped
that people will heed these provisions in these
unprecedented times.
Parties seeking to comment on these Regulations
have a period of 14 days from the date of
publication to do so.
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In the world of COVID‑19, companies must
not quarantine competition law compliance
Competition law will not be at the top of companies’ agendas today. COVID‑19 presents
companies with many challenges. Companies will be looking for whatever solutions they
can find to deal with this crisis. But they should remember that competition law will
continue to apply during the COVID‑19 crisis – be it in the EU, its member states or all
around the world.
COVID‑19’s impact on the functioning of the
economy may prompt companies to collaborate
with their competitors in hopes of overcoming
the hardship. However, EU competition law
(and competition laws of EU member states
and elsewhere) does not look favourably at
collaboration between competitors that restricts
competition. Competition authorities of
Greece1, France2, Latvia, Luxembourg3, Poland4,
Portugal5, Spain6 and the United Kingdom have
already publicly announced that they will closely
scrutinise behaviour with respect to the supply
of goods in high demand due to COVID‑19.
The same scrutiny should be expected from the
European Commission. In fact, the European
Commission is already vetting public statements
of Eurocommerce (the European association
of retailers) asking governments to ease the
constraints of competition laws in an effort to
allow retailers to cooperate to ensure the proper
functioning of the supply‑chain. This said,
competition authorities in Europe have clarified
that they will not actively intervene against certain
forms of cooperation necessary to ensure supply
continuity – see below.
In this context, companies need to understand
what they can do and cannot do to deal with the
current crisis from a competition law perspective.

1

https://www.epant.gr/enimerosi/deltia-typou/item/831-deltio-typouantiantagonistikes-praktikes-se-eidikes-koinonikes-kai-oikonomikessynthikes.html

2 https://www.lefigaro.fr/flash-eco/coronavirus-l-autorite-de-laconcurrence-surveille-les-eventuels-prix-abusifs-20200316
3 https://concurrence.public.lu/fr/actualites/2020/coronavirusresponsabilite-entreprises.html
4

The Polish Competition Authority has announced the creation of a
special task force to monitor price increases.

A. Can companies cooperate to survive
COVID‑19 under EU competition law?
COVID‑19 or not, EU competition law remains
applicable, and companies are still barred from
restricting competition by agreement or other
forms of coordinated behaviour as set out in
Article 101 Treaty on the Functioning of the
European Union (TFEU). While EU competition
law allows for efficiency defences, only restrictions
of competition that are indispensable, produce
efficiencies of which a fair share goes to
consumers, and do not eliminate competition,
are permitted.
The European Commission’s position is that
an economic crisis alone will not exempt
anti‑competitive activities between competitors
from antitrust scrutiny. In the aftermath of
the 9/11 attacks – when aviation insurers
independently withdrew their “war risk” cover
(leading to planes being unable to fly) – insurers
cooperated on restoring that cover. Despite the
benefits to the functioning of the markets and,
indirectly, to consumers, the Commission spent
several years investigating this coordination under
Article 101 TFEU, before ultimately closing the
investigation by imposing remedies on insurance
companies – albeit without imposing fines.7
The French Competition Authority has never
regarded an economic downturn as a justification
for anti‑competitive conduct. Other authorities
in the EU have been similarly clear not to allow
anti‑ competitive practices to be justified on the
basis of economic turmoil (eg. Greece, Poland,
Spain, and others).

5

http://www.concorrencia.pt/vEN/News_Events/Comunicados/Pages/
PressRelease_202003.aspx

6

https://www.cnmc.es/sites/default/files/editor_contenidos/Notas%20
de%20prensa/2020/20200312_NP_medidas_excepcionales_eng.pdf

7

https://ec.europa.eu/commission/presscorner/detail/en/IP_05_361
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B. Do crises lead to exemptions from
(EU) competition law?
As indicated, even during a crisis, competition
law remains applicable. However, governments
might seek to counter the crisis by making
unprecedented provisions for companies
seeking to cooperate. The severity of the ongoing
COVID‑19 crisis and its impact on the functioning
of markets is very difficult to gauge at this time.
While collaboration between competitors will very
likely be scrutinized by the European Commission
and competition authorities in EU member states
and elsewhere, it is conceivable that governments
may establish exceptions, or authorities may take
a lenient approach when considering fines.
For instance, at EU level, the European
Competition Network (which bring together the
European Commission, the EFTA Surveillance
Authority, and the competition authorities of the
EU/EEA member states), has issued a statement
on 23 March 2020 to clarify that EU competition
law remains applicable, but that the COVID‑19
crisis “may trigger the need for companies
to cooperate in order to ensure the supply
and fair distribution of scarce products
to all consumers.” The statement provides
a limited reassurance that the authorities will
not actively intervene against necessary and
temporary measures put in place in order to avoid
a shortage of supply. It should be noted however
that this may not provide protection against
intervention in response to complaints from
competitors or customers.
Indeed, companies have been calling on
governments to respond to permit competitors to
collaborate in the public interest. For instance, in
the case of Norway, the Norwegian Government
has granted the country’s air, land and sea
transportation sector a conditional three‑month
exception from antitrust enforcement. Subject
to conditions, the exemption allows companies
temporarily to coordinate to maintain
“the transportation of passengers and goods in
Norway in order to secure the population access
to necessary goods and services.”8

8

https://www.regjeringen.no/no/aktuelt/flyselskapene-gis-klarsignaltil-a-samarbeide/id2693957/

In the UK, large grocery retailers have reached
rationing agreements to counter rapidly depleting
stocks due to panic buying. In response to calls
from retailers, the UK government announced on
19 March 2020 that competition laws would be
“relaxed” to allow “supermarkets work together
to feed the nation”. The UK CMA is not seeking to
pursue companies for cooperating (or rationing
products) where this is necessary to protect the
functioning of the supply‑chain (hence, protecting
consumers). The CMA has warned however that
it will tackle collusion that is not essential to deal
with the COVID‑19 crisis.
Similarly, the German Minister of Economics,
Peter Altmaier, has announced on 20 March 2020
that the German Government wants to loosen up
competition law in Germany. During the crisis,
Altmaier wants to facilitate cooperation between
grocery retail chains so they can supply the
population with food safely: “If the food industry
and grocery retailers cooperate to ensure the
supply of food to citizens in the crisis, then we
will take up questions of competition law with the
competition authorities and reach a solution.”9
In the past, there have been other examples
of authorities exempting companies for the
application of competition law. For instance, the
UK temporarily exempted fuel suppliers from
competition laws to allow them to coordinate their
activities in an effort to ensure that emergency and
other critical service providers would still have fuel
at times of shortage of supply.
We note, however, that to date a comparable
exemption from the application of EU competition
law has never taken place. While the COVID‑19
crisis is arguably unprecedented in the history of
the EU and of EU competition law, we do not view
such a development as currently foreseeable. For
the moment, therefore, companies should assume
that EU competition will continue to apply.

9

https://www.tagesschau.de/wirtschaft/altmaier-kartellrechtcorona-101.html

Antitrust, Competition and Economic Regulation Quarterly Newsletter Spring 2020

169

C. How companies can and cannot
cooperate to deal with this crisis

•

Industry‑wide standard setting, especially if
clear efficiency gains are demonstrable

The European Commission has in the past
accepted that efficiency gains can derive from
companies cooperating to protect public health
(eg. in Pasteur Mérieux‑Merck).10 However,
various forms of cooperation between competitors
will be considered a prohibited restriction of
competition under Article 101 TFEU:

•

Joint research and R&D is possible under
EU competition law but subject to limitations
and conditions. For instance, the EU R&D Block
Exemption Regulation12 allows for cooperation
when it leads to more and more effective R&D
activities, creating new or improved products
and enabling faster market introduction

•

Certain cooperation on purchasing,
commercialisation, production and R&D
is envisaged even in normal times by
the European Commission’s Horizontal
Cooperation Guidelines13 – and this continues
to apply

•

The exchange of competitively sensitive
information between competitors; in
particular, sharing information on prices,
output volumes, customers

•

The allocation of markets or agreements
on prices or volumes

But other forms of cooperation might be
acceptable under current circumstances in order
to deal with the current pandemic crisis. For
example, the following types of cooperation may
be lawful under EU competition law provided such
cooperation is legitimate and procompetitive and
does not go beyond what is necessary:
•

Collaboration on logistics or the
improvement of distribution channels
in times of crises to ensure continuity of
supplies of critical goods and/or services
(without exchanging competitively
sensitive information – see above). Indeed,
companies may consider – under strict
conditions – combining forces under
the Specialisation Block Exemption
Regulation11

•

Exchange of non‑competitively sensitive
information (for example exchanges of
aggregated information allowing for better
forecasts of over‑ and undersupply).

•

Joint advocacy actions between competitors
vis‑à‑vis governmental bodies/officials to
take action countering the crisis is possible
– as described above for the UK groceries
retail sector

10 Commission Decision of 6 October 19994, Case IV/34.776 – Pasteur
Mérieux‑Merck, paragraphs 82‑91.
11 Commission Regulation (EU) No 1218/2010 of 14 December 2010.
12 Commission Regulation (EU) No 1217/2010 of 14 December 2010.
13 Guidelines on the applicability of Article 101 of the Treaty on the
Functioning of the European Union to horizontal co‑operation
agreements, OJ C 11, 14.1.2011, p.1.
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D. Government‑induced cooperation –
is it a trap?
A particular situation may arise when companies
are forced (by law) or encouraged by
governments to cooperate. Is it then lawful for
competitors to collaborate in a way that would
restrict competition? Under EU competition law,
the answer is that government intervention is a
defence for collusion resulting in the restriction of
competition only where such conduct is formally
required by law, and where the behaviour does not
go further than what is strictly required by law. If
the government’s intervention leaves any room for
competition, companies are expected to compete
in that space.
At EU Member State level, the analysis is
similar. For instance, in the midst of the Bovine
Spongiform Encephalopathy (BSE) crisis, Belgian
laboratories testing for BSE allocated volumes
between themselves and exchanged competitively
sensitive information. The Belgian Competition
Authority (BCA) found no infringement of Article
101 TFEU and the Belgian law equivalent. To face
the BSE crisis, the Belgian State had (i) ordered
laboratories to cooperate and had (ii) unilaterally
set prices and volumes for testing among
laboratories. This left no room for laboratories to
compete and the BCA found that, in the absence of
a competitive market, restrictions of competition
cannot arise.

Governments in the EU have started to intervene
in the economy (eg. through explicit measures or
obligations, such as limiting prices, agreeing on
volumes, or by stimulating companies to cooperate
in finding technical or commercial solutions
for the challenges posed by the COVID‑19
crisis). When this is the case, it will be of great
importance for companies to assess the impact of
government intervention on their business, and
to identify the competition law risks arising from
such intervention.

E. Key takeaways for companies
going forward
1.

Companies must carefully consider the way
in which they deal with the COVID‑19 crisis,
especially if their preferred solutions involve
close collaboration with competitors.

2. The concrete antitrust risk remains difficult to
assess, but precedent suggests that companies
should err on the safe side.
3. Companies should assess the risks with
their external antitrust counsel and should
view information exchanges via business
associations or other platforms with caution.
4. In case of doubt, companies should consider
pro‑active outreach to competition authorities
(however, it is currently unclear to what extent
and how soon they will be willing to engage).14

14 Joint statement by the European Competition Network (ECN)
on application of competition law during the Corona crisis of
23 March 2020.
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COVID‑19: State aid available now!
European Commission approves first State aid measure in relation to the COVID‑19
outbreak and announces a flexible application of State aid rules to stabilize the economy.
Probably everyone would agree that the COVID‑19
outbreak qualifies as an exceptional occurrence,
or as an extraordinary, unforeseeable event. From
a European law perspective, this qualification has
a direct impact on many businesses. Due to the
severe economic impact of the pandemic, EU State
aid law will play an important role in the European
response to the crisis. Already now we can predict
that the situation will be comparable with the
financial crisis in 2007/2008 where the flexible
application of State aid rules was a political
instrument of high importance.
It is in this context that the European Commission
on 12 March approved the first national aid
scheme notified by Denmark to compensate
organisers for the damage suffered due to the
cancellation of large events with more than 1,000
participants. Denmark set aside DKK 91 million
(€12 million) intended to help operators with
the losses suffered as a consequence of the
cancellations or postponement of events,
e.g. for tickets that were already sold.
The Commission had to approve this aid since,
in principle, all State aid measures are illegal
unless they have been notified to and authorised
by the Commission. The notable exceptions are
support measures that are de minimis or fall
under a block exemption regulation or under an
approved State aid scheme. Additional national
schemes will be notified to the Commission in
the next days as governments in the Member
States are working with full speed on responding
to the crisis. For instance, Germany announced a
“protective shield” for the economy on 13 March
that falls partially under existing and approved
State aid schemes, and of new schemes that
will be notified to the EC. Similarly, the French

government announced on 12 March a number of
measures aimed at supporting French companies
during the crisis, including the possibility to delay
tax obligations for all companies unconditionally
and State reimbursement of all short‑time
working costs. While the review of State aid
notifications normally can take several weeks or
months, in this first “coronavirus State aid” case
the Commission approved the aid within 24 hours.
The Commission has put a hotline in operation
that is accessible 24/7 for the Member States
to discuss State aid questions, including aid for
individual companies that are particularly affected
such as airlines.
As State aid is a fairly broad concept there will
be many more cases in the coming months. State
aid law does not only apply to direct subsidies but
also to indirect financial measures, e.g. waivers of
public debts or the non‑enforcement of obligations
(e.g., to pay taxes and other charges). In fact, such
measures account for a large portion of State aid
measures and the Commission will have to review
a variety of political responses to the pandemic.
There are different legal benchmarks that will
apply. Article 107(2)(b) of the Treaty on the
Functioning of the European Union (TFEU) will
be important for COVID‑19 schemes, such as the
Danish example, that apply to specific companies
or specific sectors for the damages directly caused
by exceptional occurrences. Since the Commission
decision concluded that the COVID‑19 outbreak
qualifies as an exceptional occurrence, it can be
expected that many Member States will rely on
this definition. This means that State interventions
to compensate for the damages that are directly
linked to the outbreak and proportionate are
deemed justified.
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However, the establishment of a direct link
is not always as easy as for cancelled events.
What about businesses that are affected by the
downturn of the economy as a whole? For major
parts of the business, rescue and restructuring
aid according to article 107(3)(c) TFEU will be
the instrument of choice as it was during the
financial crisis 2008/2009. This provision enables
Member States to help companies cope with
liquidity shortages and needing urgent rescue
aid. In addition, the Commission has already
indicated that it views the economic situation
currently faced by Italy as “a serious disturbance
to the economy” of a Member State which allows
aid under article 107(3)(b) TFEU. Commission
Vice‑President Vestager indicated that other
Member States could fall into this category, as
well. Therefore, the Commission is now preparing
under this provision a temporary framework that
will be similar to what has been used during the
financial crisis.
In recent years, State aid law has been discussed in
the public often in the context of its application to
tax schemes and profit allocation questions. Now,
it will be used again to flexibly respond to a serious
economic crisis. The Commission and the Member
States will benefit from the experiences during the
financial crisis and President Ursula von der Leyen
has announced today that the Commission will
handle State aid law with “maximum flexibility”.
In order to help the European economy, the
Commission will also support particularly affected
sectors such as tourism, transport, or hotels and
restaurants. Other Commission measures are
targeting urgent liquidity needs of SMEs and
liquidity in the banking sector.

Companies affected directly or indirectly
by the COVID‑19 outbreak should take the
following steps:
•

Monitor whether your business falls into the
scope of any aid schemes implemented by
the EU Member State. If it does, assess your
eligibility, including those of your subsidiaries
and affiliates in other jurisdictions.

•

Make sure to think of State aid law not only
for direct financial grants but also any other
support measures directly or indirectly
attributable to an EU Member State and
feel free to contact us, should you have any
questions relating to notification requirements
since missing notification requirements may
trigger an obligation to return the aid.

•

Work with your trade associations to
discuss your industry’s positioning vis‑à‑vis
governments, considering aid schemes for the
same industry in the other Member States,
and aid schemes for other industries in your
Member States to avoid unfair advantages for
competitors.

•

Stay on the right side of competition law when
teaming up with other industry players or
working in trade associations. Do not disclose
confidential information that could raise
competition law issues.

Antitrust, Competition and Economic Regulation Quarterly Newsletter Spring 2020

175

Contacts

Falk Schoening

Eric Paroche

Philipp Heuser

Céline Verney

Partner, Brussels, Berlin
T +32 2 505 09 06
falk.schoening@hoganlovells.com

Senior Associate, Brussels
T +32 2 505 09 74
philipp.heuser@hoganlovells.com

Partner, Paris
T +33 1 53 67 18 07
eric.paroche@hoganlovells.com

Senior Associate, Paris
T +33 1 53 67 16 13
celine.verney@hoganlovells.com

Alicante
Amsterdam
Baltimore
Beijing
Birmingham
Boston
Brussels
Budapest*
Colorado Springs
Denver
Dubai
Dusseldorf
Frankfurt
Hamburg
Hanoi
Ho Chi Minh City
Hong Kong
Houston
Jakarta*
Johannesburg
London
Los Angeles
Louisville
Luxembourg
Madrid
Mexico City
Miami
Milan
Minneapolis
Monterrey
Moscow
Munich
New York
Northern Virginia
Paris
Perth
Philadelphia
Riyadh*
Rome
San Francisco
Sao Paulo
Shanghai
Shanghai FTZ*
Silicon Valley
Singapore

www.hoganlovells.com

Sydney
Tokyo
Ulaanbaatar*
Warsaw
Washington, D.C.
Zagreb*
*Our associated offices
Legal Services Centre: Berlin

“Hogan Lovells” or the “firm” is an international legal practice that includes Hogan Lovells
International LLP, Hogan Lovells US LLP and their affiliated businesses.
The word “partner” is used to describe a partner or member of Hogan Lovells
International LLP, Hogan Lovells US LLP or any of their affiliated entities or any employee
or consultant with equivalent standing. Certain individuals, who are designated as
partners, but who are not members of Hogan Lovells International LLP, do not hold
qualifications equivalent to members.
For more information about Hogan Lovells, the partners and their qualifications,
see www.hoganlovells.com
Where case studies are included, results achieved do not guarantee similar outcomes
for other clients. Attorney advertising. Images of people may feature current or former
lawyers and employees at Hogan Lovells or models not connected with the firm.
© Hogan Lovells 2020. All rights reserved. 1214043_0720

