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General: UK
Approving unauthorised persons' financial promotions: FCA guidance
The Financial Conduct Authority (FCA) has published new guidance on firms' approving
financial promotions for unauthorised persons. The guidance explains some practical
implications of the FCA's existing requirements relating to financial promotions, rather than
setting out new standards.
The FCA has published this guidance following particular concerns about the promotion of
unlisted debt securities or "mini-bonds". However, the FCA states that the broad principles
outlined in its new guidance are also likely to be relevant to the approval of financial promotions
in other sectors.
In its guidance, the FCA highlights considerations under the following topics:






ensuring that a promotion is fair, clear and not misleading;
reliance on others;
promotion through social media and digital communications;
systems and controls related to the approval of financial promotions; and
the consequences of breaching FCA requirements.

The FCA stresses that its guidance is not exhaustive and is not a complete description of the
steps a firm should take when approving a financial promotion relating to a retail investment. It
is for firms to determine the extent of the analysis or review needed to confirm that a financial
promotion complies with its rules on a case-by-case basis.

FCA Handbook Notice 71
The FCA has published Handbook Notice 71, which sets out changes to the FCA Handbook made
by the FCA board on 24 October and 21 November 2019. It also sets out changes made by the
Financial Ombudsman Service board on 30 October 2019.
The Handbook Notice reflects changes made to the Handbook by the following instruments:






Mortgages (Responsible Lending) Instrument 2019 (FCA 2019/92);
Exiting the European Union: Dispute Resolution: Complaints (Amendments) Instrument
2019 (FOS 2019/5);
Training and Competence (Amendment No 8) Instrument 2019 (FCA 2019/95);
Supervision Manual (Reporting No 12) Instrument 2019 (FCA 2019/96); and
Over-the-Counter Derivatives Central Counterparties and Trade Repositories (No 3)
Instrument 2019 (FCA 2019/97).

Cyber resilience: FCA and PRA self-assessment questionnaire
To help both firms and the regulators to understand their cyber resilience capability, the FCA
and the PRA have created a self-assessment questionnaire (CQUEST). CQUEST consists of
multiple-choice questions covering aspects of cyber resilience, such as:




Does the firm have a board-approved cyber security strategy?
How does it identify and protect its critical assets?
How does it detect and respond to an incident, recover the business and learn from the
experience?
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The answers provide a snapshot of a firm's cyber resilience capability and highlight areas for
further development.

LIBOR transition: FCA Q&As on conduct risk and speech
As reported in this bulletin last week, the FCA has published a webpage on conduct risk during
LIBOR transition, including some Q&As for firms. It encourages all firms that currently rely on
LIBOR to consider them.
Read more in our briefing: UK FCA gives guidance on conduct risk during LIBOR transition.
Separately, Edwin Schooling Latter, Director of Markets and Wholesale Policy at the FCA, has
made a speech on the transition from LIBOR, in which he addresses the following topics:





key next steps in sterling swaps and loan markets;
contractual fall backs in global derivatives markets;
loss of representativeness of the LIBOR benchmark; and
how market participants should avoid LIBOR-related risks.

Robo advice: FCA Insights article
The FCA has published an Insights article, "Robo Advice – will consumers get with the
programme?". The author considers the results of research carried out by FCA economists on the
varying degrees of acceptance or rejection of robo advice by consumers.

Financial services sector competition investigation: CMA extension
The Competition and Markets Authority (CMA) has updated the timetable for its ongoing
investigation into alleged anti-competitive arrangements in the financial services sector. The
CMA indicates that the initial investigation, including a review and analysis of information
gathered, will continue until April 2020.
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Banking and Finance
BRRD II: FMLC letter to HM Treasury on Article 59
The Bank Recovery and Resolution Directive (BRRD) was amended by BRRD II, which EU
member states are required to implement by 28 December 2020. The Financial Markets Law
Committee (FMLC) has sent a letter to HM Treasury, attaching a letter it has sent to the
European Commission in which the FMLC highlights some issues of legal uncertainty in respect
of Article 59 of BRRD II (Requirement to write down or convert relevant capital instruments and
eligible liabilities).

CRR II: Draft ITS on specific reporting requirements for market risk
The European Banking Authority (EBA) is consulting on draft implementing technical standards
(ITS) on specific supervisory reporting requirements for market risk. These ITS are the first
elements of the Fundamental Review of the Trading Book (FRTB) introduced by the Regulation
amending the Capital Requirements Regulation (CRR II).
The proposals include:



a thresholds template, providing insights into the size of institutions' trading books and
the volume of their business subject to market risk; and
a summary template, reflecting the own funds requirements under the "Alternative
Standardised Approach" for market risk (MKR-ASA).

The EBA states that reporting requirements on the new market risk framework will be gradually
expanded over time.
The draft ITS are accompanied by three annexes:




Annex I: templates;
Annex II: Instructions; and
Annex III: Data point model and validation rules.

The consultation closes on 7 January 2020 and the EBA intends to submit the final draft ITS to
the European Commission in the second quarter of 2020. It will also develop the data-point
model (DPM), XBRL taxonomy and validation rules based on the final draft ITS and publish
them alongside the ITS or shortly after. The first reference date for reporting in accordance with
the ITS is expected to be on 31 March 2021, and the implementation period for the proposed
reporting requirements is approximately one year.

CRR II / BRRD II: draft ITS on disclosure and reporting of MREL and TLAC
The EBA is consulting on draft ITS for disclosure reporting of the minimum requirement for own
funds and eligible liabilities (MREL) and the total loss absorbency requirement (TLAC), made
under Articles 434a and 430(7) of CRR II, and Articles 45i(5) and (6) of the Bank Recovery and
Resolution Directive (BRRD) II.
These draft ITS follow an integrated approach and, in the case of disclosures, are aligned with
the Basel Pillar 3 standards. The integrated approach aims to optimise efficiency by institutions
when complying with their disclosure and reporting obligations, to facilitate the use of
information by authorities and market participants, and to promote market discipline. For this
purpose:
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MREL and TLAC are integrated for both the reporting and the disclosure templates;
reporting and disclosure requirements are enshrined in a single set of ITS;
disclosure of quantitative information is integrated with supervisory reporting data, and
a mapping between both is provided; and
TLAC disclosure templates have been aligned with the Basel Pillar 3 standards.

In addition to the draft ITS, the EBA is consulting on two recommended reporting templates
covering the forecast of MREL and TLAC positions and funding structures, and a mapping file
between disclosure and reporting.
The draft ITS are accompanied by a number of annexes listed on the EBA's consultation
webpage.
The consultation closes on 22 February 2020. The EBA expects to submit final draft ITS to the
European Commission in June 2020.

EBA roadmaps
The EBA has published a document setting out a number of roadmaps outlining its approach and
timelines for delivering the mandates that arise under CRD V, CRR II, BRRD II and the SRM II
Regulation. Most of the mandates aim at completing and updating the Single Rulebook as well at
monitoring regulatory practices within the Single Market to ensure the effective and consistent
implementation of such rules.
In particular, the EBA roadmaps cover:






Pillar 2;
governance and remuneration;
large exposures;
resolution; and
reporting and disclosure.

SSM: ECB targeted review of internal models
The European Central Bank (ECB) has published a letter sent to the boards of banks it supervises
giving a third update on the progress of the ECB's targeted review of internal models (TRIM).
The letter complements the updates sent by the ECB to banks on 11 June 2018 and 3 April 2019.
The purpose of the TRIM is to assess whether the internal models currently used by significant
institutions in the single supervisory mechanism (SSM) comply with regulatory requirements
and whether their results are reliable and comparable.
The update includes:





background information on TRIM’s objectives and timeline;
a high-level summary of the main achievements of TRIM;
a more detailed overview of the main insights that have emerged so far from the
horizontal analyses conducted within TRIM; and
an overview of the ECB's planned next steps.
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Basel III implementation: European Commission impact assessment
The European Commission has published an inception impact assessment (which is published in
place of a roadmap where more detail is appropriate) relating to its proposals to amend the CRR
and CRD IV Directive to implement the final Basel III reforms in the EU.
The deadline for comments on the inception impact assessment is 18 December 2019.

Sectoral countercyclical capital buffers: BCBS guiding principles
The Basel Committee on Banking Supervision (BCBS) has published guiding principles for the
operationalisation of a sectoral countercyclical capital buffer (SCCyB). The SCCyB is a tool that
can be used to complement the Basel III countercyclical capital buffer (CCyB). While a bank's
additional capital requirements following the activation of the CCyB depend on total riskweighted assets, the SCCyB would allow national authorities to temporarily impose additional
capital requirements that directly address the build-up of risks in a specific sector.
The guiding principles are intended to support the implementation of a SCCyB on a consistent
basis across jurisdictions. The guiding principles are defined by tailoring the broad-based CCyB
principles on a sectoral basis.
The guiding principles are not included in the Basel standards and are only applicable for those
jurisdictions that choose to implement them on a voluntary basis.

Basel framework implementation: BCBS statement on proportionality
The BCBS and the Basel Consultative Group (BCG) have published a joint statement on the use
of proportionality in the implementation of the Basel framework.
The BCBS states that it supports the use of proportionality in the implementation of the
framework. Proportionality can take many forms, includng, but not limited to:




implementing the most appropriate approaches among those available in the Basel
framework for internationally active banks in BCBS member jurisdictions. There is no
expectation, even for internationally active banks, that banks must use internally
modelled approaches; and
implementing standards for banks in non-BCBS member jurisdictions that are broadly
consistent with the principles of the applicable Basel standards.

The BCBS states that a proportionate regulatory framework should reflect the relative differences
in risk and complexity across banks and the markets in which they operate. As the Basel
framework comprises minimum standards, jurisdictions are free to apply more conservative
requirements. When implementing a proportionate framework, jurisdictions should also
consider supervisory capacity and resources, particularly when implementing more complex
standards.

Banking union: Council of EU progress report
The Council of the EU has published a progress report on work strengthening the banking union.
It summarises the work undertaken during the Finnish Presidency of the EU and follows on from
the last progress report on the banking union published in June 2019.
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FSB updates list of G-SIBs for 2019
The Financial Stability Board (FSB) has updated its list of banks identified as global systemically
important banks (G-SIBs) using data from the end of 2018 and an assessment methodology
designed by the Basel Committee on Banking Supervision (BCBS). One bank, Toronto Dominion,
has been added to the list, increasing the number of G-SIBs from 29 to 30.
The BCBS has published updated denominators used to calculate banks' scores and the values of
the underlying twelve indicators for each bank in the assessment sample. The BCBS also
published the thresholds used to allocate the G-SIBs to buckets, as well as updated links to
public disclosures of all banks in the sample.
The list of G-SIBs will be reviewed again in November 2020.
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Payment Services
Eurosystem's retail payments strategy: ECB speech
The ECB has published a speech by Benoît Cœuré, ECB executive board member, on the
objectives of pan-European market initiatives for retail payments.
Mr Cœuré recounts that, earlier this month, the ECB's Governing Council decided to relaunch its
retail payments strategy. The aim of the ECB strategy, among other things, is to actively foster
pan-European market initiatives for retail payments at the location of the purchase or
interaction – so-called point-of-interaction, or POI, payments.
The ECB welcomes the strategic initiative of certain European banks to create a pan-European
retail payment solution, to be based on the SEPA credit transfer instant scheme. It calls for a
strong commitment from the proponents of the new initiative and a clear roadmap to meet the
envisaged objectives. Mr Cœuré also considers some public initiatives that may be needed to
support industry-led solutions, for example, potential legislation obliging payment service
providers to adopt instant payments within a certain period if a critical mass has not been
reached by the end of 2020.
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Securities and Markets
Marketing of speculative mini-bonds to retail investors: FCA ban
The FCA has announced the use of its temporary product intervention measures to prohibit the
marketing of speculative mini-bonds to retail investors from 1 January to 31 December 2020. In
particular, the ban applies to "speculative illiquid securities". These are described by the FCA as
unlisted debentures and preference shares where the issuer uses the funds raised to lend to a
third party, invest in other companies or purchase or develop property.
The ban is subject to a number of exceptions. The detail of these, and new rules applying to the
approval of permitted promotions, appear in a new section to the FCA's Conduct of Business
sourcebook, COBS 4.14.
The rules will not apply to promotions approved by authorised firms before 1 January 2020,
which can still be communicated by an unauthorised person on or after 1 January 2020.
The FCA intends to issue a consultation with a view to making these changes permanent in the
first half of 2020.
The FCA has also published new guidance on approving financial promotions for unauthorised
persons.

Proxy Advisors (Shareholders' Rights) Regulations implementation (DEPP and
EG): FCA PS19/28
Following its consultation in CP19/21, the FCA has published a policy statement, PS19/28, on
changes to its Decision Making and Penalties Manual (DEPP) and Enforcement Guide (EG) to
reflect implementation of the Proxy Advisors (Shareholders' Rights) Regulations (SI 2019/926).
These Regulations give effect to the parts of the Shareholder Rights Directive that apply to proxy
advisors.
In PS19/28, the FCA summarises the feedback received to its consultation and the FCA's
response, and makes changes to DEPP and EG to reflect the FCA's new powers to discipline and
investigate proxy advisors.
PS19/28 will be of interest to anyone who may fall within the scope of the Regulations, or who
uses the services of proxy advisors. This will include proxy advisors, listed companies, their
shareholders and intermediaries.
The changes to the FCA Handbook came into force on 25 November 2019.

MAR: FCA Primary Market Bulletin No 25
The FCA has published Primary Market Bulletin No 25, in which it consults on a best practice
note for government departments, industry regulators and public bodies, on identifying,
controlling and disclosing inside information (GC19/5). The FCA also gives information on firms'
obligations around "cold-shouldering" (that is, avoiding doing business with a certain individual)
and the relevant provisions of its FCA Handbook, MAR 4.3.
The FCA's consultation closes on 15 January 2020.
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CSDR: settlement fail penalties framework updated
The European Central Securities Depositories Association has updated its settlement fail
penalties framework under the Regulation on improving securities settlement and regulating
central securities depositaries (CSDR). Changes from the previous version are highlighted in the
document.
The framework may be used by central securities depositories in developing harmonised
settlement fail penalties mechanisms.

LIBOR cessation: FSB letter to ISDA on pre-cessation triggers
The FSB has published a letter from the co-chairs of its Official Sector Steering Group to
encourage the International Swaps and Derivatives Association (ISDA) to add a "pre-cessation"
trigger alongside the cessation trigger as standard language in the definitions for new derivatives
and in a single protocol, without embedded optionality, for outstanding derivative contracts
referencing key Interbank Offered Rates (IBORs). This would help to reduce systemic risk and
market fragmentation by ensuring that as much of the swaps market as possible falls back to
alternative rates in a coordinated fashion.
In March 2019, the co-chairs wrote to ISDA encouraging consultation on a pre-cessation trigger
that would take effect in the event that the FCA found LIBOR no longer to be capable of being
representative, for example because of the departure of panel banks at the end of 2021. ISDA
consulted, and found that a majority of market participants would not want to continue
referencing LIBOR in existing or new derivatives contracts following a statement from the FCA
that it is no longer representative of the underlying market, although there were varied views on
how ISDA’s documents should deal with this pre-cessation trigger.
The co-chairs consider it important for ISDA to find a way to accommodate the majority view
and include pre-cessation triggers in as straight-forward a manner as possible. Therefore, they
ask ISDA to take forward this option and, if necessary, to consult further.

Haircuts on non-centrally cleared SFTs: FSB updates regulatory framework
The FSB has updated its regulatory framework for haircuts on non-centrally-cleared securities
financing transactions (SFTs). The framework aims to address financial stability risks associated
with SFTs and includes numerical haircut floors to apply to non-bank-to-non-bank SFTs.
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Insurance
Solvency II: PRA statement on Solvency Capital Requirement
The PRA has published a statement to remind firms that changes made to the Solvency II
Delegated Regulation ((EU) 2015/35) by Commission Delegated Regulation (EU) 2019/98 come
into effect on 1 January 2020. These changes may impact firms' calculation of the Solvency
Capital Requirement (SCR).
The changes relate to the:






Standard Formula component loss-absorbing capacity of deferred tax (LACDT);
segmentation of non-life insurance and reinsurance obligations;
standard deviations for the non-life premium and reserve risk sub-module;
segmentation of Not Similar to Life Techniques (NSLT) health insurance and reinsurance
obligations; and
standard deviations for the NSLT health premium and reserve risk sub-module.

Among the changes made to LACDT, there will be a requirement that any increases in deferred
tax assets (DTA) after a stress event shall not be included within the calculation of the tax
adjustment to the SCR unless firms are able to demonstrate to the PRA's satisfaction that it is
probable that future taxable profit will be available against which that increase can be utilised.
The change to LACDT regulations will be relevant to firms that use the Standard Formula for the
whole of the SCR and firms that use a Partial Internal Model for the SCR, where LACDT is not
included within the scope of that model.
The PRA advises any firm that wishes to include increases in DTA in their LACDT calculation
(including where the firm expects to have net deferred tax liabilities (DTL) post-stress, but the
DTA component of the net DTL has increased) should speak to their usual supervisory contact at
the PRA about how to demonstrate that the inclusion is appropriate.

IDD: Commission Delegated Regulation on adapting base euro amounts for PII
and financial capacity of intermediaries
Commission Delegated Regulation (EU) 2019/1935 amending the Insurance Distribution
Directive (IDD) with regard to RTS adapting the base euro amounts for professional indemnity
insurance (PII) and for financial capacity of insurance and reinsurance intermediaries has been
published in the Official Journal of the EU. The Delegated Regulation adapts the base amounts
in euros referred to in Article 10(4) and (6) of the IDD by the percentage change in the European
index of consumer prices to reflect a 4.03% increase of the index.
The Delegated Regulation enters into force on 12 December 2019 and will apply from 12 June
2020.

IAIS supervisory material and ICP 22: feedback on consultation
The International Association of Insurance Supervisors (IAIS) has published documents that set
out the main comments received on its consultations on revisions to the IAIS supervisory
material and on ICP 22 (the insurance core principle on anti-money laundering and combating
the financing of terrorism), together with its feedback to those comments.
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The IAIS adopted the finalised holistic framework on 14 November 2019, which incorporates an
enhanced set of supervisory material including a revised ICP 22. In publishing feedback, the IAIS
aims to provide background to the final version of the supervisory material and ICP 22 that it has
adopted.
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