Case round up
Lien Tran and Paul Tonkin summarise recent case law
Ottercroft Ltd v Scandia Care Ltd and another
[2016] EWCA CIV 867

Pineport Ltd v Grangeglen Ltd [2016]
[EWHC] 1318

Court upholds rights of light injunction against
“high-handed” developer

Relief from forfeiture granted 14 months after
landlord exercised right to forfeit

Scandia had given undertakings not to develop their
property so as to cause interference with their neighbour
Ottercroft’s rights to light. In breach of these undertakings,
Scandia built a metal staircase which caused a relatively
minor loss of light (valued at less than £1,000) to
Ottercroft’s restaurant.

The High Court granted relief from forfeiture to a tenant
14 months after a landlord exercised his right to forfeit
by peaceable re-entry. Whilst delay may ultimately be a
decisive factor against granting relief, the court has a
wide discretion in reaching that decision. In this instance,
the court considered it wrong to base its decision on delay
in isolation, without having regard to all of the circumstances.

The trial judge found that, although the infringement
was relatively minor, Scandia had acted in a ‘high-handed’
and unneighbourly manner by deliberately misleading
Ottercroft. Despite being fully aware that their actions
would affect Ottercroft’s rights, Scandia proceeded to
build the staircase in deliberate breach of their undertakings.
Taking into account all the circumstances, the judge
ordered a mandatory injunction requiring Scandia to
alter, remove or replace the staircase so that it no
longer infringed Ottercroft’s rights.
Scandia appealed, arguing that the judge had failed to
carry out a fair and objective balancing exercise in deciding
to award an injunction rather than a payment of damages.
They claimed that the award of an injunction was
oppressive given the minor nature of the infringement.
The Court of Appeal dismissed the appeal. The trial judge
had a broad discretion and should not be overturned by
an appeal court unless he had clearly made the wrong
decision. Although the criteria set out in the leading
case of Shelfer v City of London11 “open the door” for a
judge to exercise his discretion to award damages
instead of an injunction, they do not compel him to do
so. The Supreme Court in Coventry v Lawrence12 stated
that an injunction may be necessary to do justice and
warn others, especially if the defendant has acted in a
high-handed manner. In this case, the Court of Appeal
made clear that there had been no error in the judge’s
exercise of discretion.
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The case concerned a lease of industrial premises
granted for 125 years at a premium of £90,000 and
which had a value of £275,000. In April 2014, the
landlord forfeited the lease for non-payment of service
charge amounting to £24,000. At the time of forfeiture,
the tenant company’s sole director was suffering from
depression. Over a year later, in June 2015, the tenant
applied for relief from forfeiture.
Where a lease is forfeited for non-payment by court
proceedings, a tenant needs to apply for relief from
forfeiture within six months. However, where forfeiture
is by peaceable re-entry, the High Court can still grant
relief after the six month period, which is used as a guide
rather than a strict time limit.
The court took into account the high premium paid for
the lease and the fact that the arrears amounted to less
than 1% of its value, meaning the landlord would gain a
disproportionate windfall if relief was not granted. The
court also found that granting relief would not
prejudice the landlord, who had not taken any steps to
market or re-let the property. The tenant’s ill-health
meant that he did not appreciate the risk and associated
consequences of forfeiture and he had not sought legal
advice at the time of forfeiture. The tenant had also
taken steps to satisfy the arrears and the landlord’s
costs, including by a family member selling his home.
As such, the court considered that the tenant’s application
was made with “reasonable promptitude”, which was an
“elastic concept which is capable of taking into account
human factors”, albeit that this was clearly an extreme and
unusual case. The tenant was granted relief and the lease
was reinstated subject to a condition that the arrears,
interest and the landlord’s costs were paid.
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McDonald v McDonald [2016] UKSC 28

Article 8 ECHR will not affect possession orders
against private tenants
The Supreme Court has clarified that Article 8 of the
European Convention on Human Rights (ECHR), an
individual’s right to respect for private family life and
their home, has no bearing on the court’s decision to
grant a possession order against a private sector tenant.
Fiona McDonald occupied her home under an Assured
Shorthold Tenancy (AST) granted by her parents, who
owned the property subject to a mortgage. The mortgage
lender appointed a receiver when the parents fell into
arrears. Ms McDonald failed to pay the rent under the
terms of the AST, causing the receiver to issue
possession proceedings against her.
The court made a mandatory possession order under
section 21 of the Housing Act 1988 which was upheld by
the Court of Appeal.
By the time the case reached the Supreme Court, there
were two main issues for consideration:
1. Was the court, as a public authority, required by the
Human Rights Act 1998 to act in a way compatible
with the ECHR, such that it had to consider the
proportionality of the possession order and the
interference with Ms McDonald’s rights under
Article 8? Ms McDonald argued that it was and the
fact that she suffered with a personality disorder was
a relevant consideration that should have been taken
into account.
2. If so, could section 21 of the 1988 Act be construed in
a way which was compatible with the ECHR?
On the first point, the Supreme Court ruled against Ms
McDonald. Treating the courts as a public authority for
this purpose would effectively mean that the ECHR was
directly enforceable between private citizens in contract
disputes. The 1988 Act already reflects parliament’s
efforts to balance the competing interests of private
landlords in the residential sector and their tenants.
The Supreme Court went on to say that if it had agreed
with Ms McDonald, it would have had to make a
declaration of incompatibility on the second issue.
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Vanquish Properties (UK) Limited Partnership v
Brook Street (UK) Limited [2016] EWHC 1508 (Ch)

Break notice invalid where landlord incorrectly named
The case concerned premises on Fenchurch Street, which
were originally let by the City Corporation to Brook Street.
The lease contained a landlord’s right to end the lease on
27 September 2016 on six months’ notice. The premises
were to be redeveloped and the City Corporation granted
an overriding lease to the developer, Vanquish, meaning
that they would become Brook Street’s direct landlord.
The overriding lease described the lessee as “Vanquish
Properties (UK) Limited Partnership”. As soon as the
overriding lease was granted, the solicitors acting for
Vanquish purported to serve the break notice on Brook
Street. In the notice, they stated that they were
instructed by and were serving notice on behalf of
“Vanquish Properties (UK) Limited Partnership, the
landlord of the property.”
Despite what the overriding lease purported to say, it
was legally impossible for Vanquish Properties (UK)
Limited Partnership to be the tenant under the overriding
lease (and, by extension, Brook Street’s landlord). A limited
partnership is shorthand for a collection of individual
partners. It is not a legal entity in its own right and cannot
hold a lease. As such, Brook Street’s landlord was not
Vanquish Properties (UK) Limited Partnership, rather
it was Vanquish Properties GP Limited, which was the
general partner of the Limited Partnership and was (as
a limited company) capable of holding the lease.
The tenant challenged the validity of the break notice.
It argued that the entity on whose behalf the break notice
was purported to have been served was not an entity at
all. It was not its landlord and in those circumstances the
break notice could not be valid. The court agreed. The
landlord could only be Vanquish Properties GP Limited
and the notice did not say that it was being served on
behalf of that entity. Vanquish’s argument that the
defect in the notice could be cured because a
“reasonable recipient” would have understood what was
intended was also rejected – the court found on the
contrary that a reasonable recipient would have been
confused on receipt of the notice. Vanquish had
accordingly lost the right to break the lease.
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Britel Fund Trustees v B&Q PLC [2016] unreported

Early break clause and rent-free period significantly impacts rent assessment
In these unopposed lease renewal proceedings, the parties
had agreed on all the terms of the lease apart from rent
and interim rent. Under section 34 of the Landlord and
Tenant Act 1954, the court must assess the rent for the
renewal lease based on what the property might
reasonably be expected to be let for in the open market
by a willing lessor to a willing lessee. The property
was a retail warehouse, occupied by the tenant for its
DIY business.

substantial fit out costs where the lease could be ended
two years later. The experts agreed that the only type of
tenant who would be willing to take the premises subject
to the break would be a discount retailer. Whilst a DIY
retailer would have paid £600,000 per year for the
premises without the break option, the court found that a
discount retailer taking the lease with the break option
would only be prepared to pay £373,000 and that this was
the appropriate rent for the new lease.

The parties had agreed a mutual rolling break clause in the
renewal lease, which was exercisable at any time after 30
June 2018 on six months’ notice. Both parties’ valuation
experts arrived at their rental valuations for the premises
by assessing the open market rent which a DIY retailer
would pay for the premises for the full term of the lease
and then applying a discount in respect of the break
provision. However, both experts later accepted that the
break clause was such that no DIY retailer would accept
the lease as they would not be willing to incur the

The court also held that a three-month fitting out period
should be taken into account when assessing the rent.
Section 34(1)(a) of the Landlord and Tenant Act 1954
states that the tenant’s current occupation should be
disregarded in the rent valuation. Therefore any tenant
taking a new lease would need to out the premises. The
court found that this rent-free period should be rentalised
over the whole lease term (in this case, 10 years), further
discounting the rental level.
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Riverside Park Ltd v NHS Property Services Ltd
[2016] EWHC 1313

Edwards v Kumarasamy
[2016] UKSC 40

Break notice invalid where demountable
partitioning prevented vacant possession

Landlord not held liable for disrepair outside
the building

The tenant had carried out works in the property,
including installing demountable partitioning. The
tenant later served a break notice to terminate the
lease. Under the lease, the break notice would only be
valid if the tenant gave up vacant possession on the
break date. The tenant failed to remove the
demountable partitioning by the break date. The
landlord argued that this amounted to a failure to give
vacant possession. The break had therefore not been
validly exercised and the lease would continue. The
tenant argued that the partitioning was a fixture which
now formed part of the premises and so did not have to
be removed to give vacant possession. Alternatively, the
presence of the partitioning did not impede the
landlord’s ability to re-let and so should not be treated
as preventing vacant possession.

A landlord appealed to the Supreme Court following the
Court of Appeal’s decision that he was liable for an
injury suffered by his tenant outside the rented
property. The tenant claimed damages for personal
injury after he tripped on the uneven path outside his
block of flats.

The court found, with the benefit of expert evidence,
that the partitioning was a chattel (moveable asset) rather
than a fixture. It was not attached into the structure of
the premises and could be removed with relative ease.
The partitioning had been installed for the benefit of
the tenant and to its preferred layout. That layout was
unlikely to suit a new tenant and therefore the presence
of the partitioning did impede the landlord’s ability to
re-let. Vacant possession had not been given and
therefore the break was ineffective.

Section 11(1)(a) of the Landlord and Tenant Act 1985
implies a landlord’s covenant to keep the structure and
exterior of a dwelling house in repair, including any
part of the building in which the landlord has an
interest. The Court of Appeal held that the implied
covenant applied to the path, as it could be described
as the exterior of the front hall and therefore part of
the building in which the landlord had an interest.
Even though the tenant had not informed the landlord
of any disrepair, the landlord was still liable for the
tenant’s injury.
The Supreme Court overturned the decision and allowed
the landlord’s appeal. As the path on which the tenant
tripped led from the building’s entrance to the car park,
it was not part of the actual exterior of the property.
The paving was outside the building and could not be
properly described as part of the front hall. As such, the
implied covenant under section 11(1)(a) of the Landlord
and Tenant Act 1985 did not apply and the landlord was
not under a duty to keep the path in repair.
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Birdlip Ltd v Hunter and another
[2016] EWCA Civ 603

MWB Business Exchange Centres Ltd v Rock
Advertising Ltd [2016] EWCA Civ 553

Building scheme must be determined from the
conveyance itself rather than external evidence

Parties can vary lease by oral agreement despite
boilerplate requirement for variations to be in writing

Birdlip Limited obtained planning permission to build
two new houses on its land. Birdlip’s land was one of
several plots of land which had been sold by the same
vendor back in 1910, subject to a restrictive covenant on
each plot not to build more than one dwelling in favour
of the retained land. The adjoining owners, the
Hunters, objected to the plans. They could not directly
enforce the restrictive covenant in isolation because in
1910 their property had been sold-off before Birlip’s
land and therefore did not benefit from the covenant.
However, they argued that the restrictive covenant was
enforceable as part of a building scheme (or “scheme of
development”) for the benefit of all the other properties
in the scheme regardless of the order in which they
were sold-off.

Rock occupied office space under a licence from MWB.
After entering into a written agreement to expand its
premises at a higher licence fee, Rock failed to keep up
with the payments and fell into arrears. MWB
proceeded to exclude Rock from the property,
terminated the licence and claimed for the arrears.

The High Court held that a building scheme existed and
that the Hunters could enforce the restrictive covenant
against Birdlip. The judge observed that the estate had
many classic building scheme characteristics and that
the restrictive covenants were for the common benefit
of all the owners on the estate.
The Court of Appeal overturned the decision and
allowed Birdlip’s appeal. Although it accepted that a
building scheme could sometimes be inferred, it was
insufficient to merely show that a series of conveyances
contained similar restrictive covenants. The existence
and extent of a scheme of development should
primarily be determined from the conveyance itself or
related transaction documents. Wider sources may be
considered as additional evidence, but they will rarely
be sufficient to establish a building scheme on their
own. In this case, the evidence was insufficient to show
that a building scheme had been intended in 1910.

However, Rock argued that it had been wrongfully
excluded from the property. It claimed that the parties
had varied the licence by entering into an oral
agreement to reschedule the licence fee payments,
giving Rock a longer period in which to pay. The first
payment under the revised schedule was paid by Rock
and accepted by MWB. However, MWB argued that the
original written licence agreement contained the
express provision that “all variations to this licence
must be agreed, set out in writing and signed on behalf
of both parties before they take effect”. In addition,
there was no consideration for the oral agreement.
The trial judge held that, despite the parties having
entered into an oral agreement, the express provision in
the licence prevented it from being effective. However,
had the oral amendment taken effect, then there would
have been adequate consideration in the form of Rock’s
agreement to comply with the terms of the revised
schedule and subsequent first payment.
However, the Court of Appeal held that the oral
variation to the licence was effective. Even though the
licence had an express provision requiring all variations
to be in writing, the court considered the parties’
autonomy to be paramount. Where the parties had
previously agreed to only vary the contract in writing,
they were still free to amend those terms in the future.
The Court of Appeal agreed with the trial judge that
there was good consideration to bind the parties under
the oral agreement. Although part payment of a sum
has long been established as not being adequate
consideration, MWB gained a further commercial
benefit from keeping Rock in occupation instead of
having a vacant property. As such, MWB had not been
entitled to terminate the licence for non-payment.
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Leaseholders of Foundling Court and O’Donnell
Court v The Mayor and Burgesses of the
London Borough of Camden and others [2016]
UKUT 366 (LC)

Superior landlord has duty to consult under section
20 LTA 1985
The leaseholders of Foundling Court and O’Donnell
Court were residential tenants in a mixed use block in
London called the Brunswick Centre. The council owned
the headlease of various parts of the complex, including
the residential blocks in question.
In 2004, the freeholder of the Brunswick Centre served
notice on its immediate tenant, the council, under section
20 of the Landlord and Tenant Act 1985 informing them
that it intended to carry out major works to the property.
The freehold owner did not, however, serve similar
notices on its subtenants, the residential leaseholders.
However, the council forwarded the freeholder’s notice
to each of its own tenants.
The residents argued that the consultation
requirements under section 20 had not been properly
complied with and they were therefore not obliged to
pay for the works under their service charge. The Upper
Tribunal (Lands Chamber) held that the landlord’s duty
to consult under section 20 applied to the person who
intended to carry out the works, in this case the
freeholder, rather than the council. Where a superior
landlord of a residential property intends to carry out
qualifying works or enter into a qualifying long term
agreement, they have an obligation to consult with
subtenants as well as their immediate tenants. This
obligation is imposed on the superior landlord rather
than the intermediate landlord, in spite of the fact that
the subtenants have no direct landlord and tenant
relationship with the superior landlord. The freeholder
had failed to consult with the residential sub-tenants
and therefore it could not recover the cost of the works
by way of service charge from the council.

Real Estate Quarterly Autumn 2016

23

Roundlistic Ltd v (1) Nathan Russell Jones (2)
Aideen Mary Seymour [2016] UKUT 325 (LC)

Landlord who offered lease variation was not
estopped from relying on tenant’s breach of
restrictive covenant
Jones and Seymour were tenants of a maisonette under
a lease, which contained a restrictive covenant that
tenants were not to use the premises other than as a
single private dwelling house occupied by the current
tenant and the family. However, the tenants sub-let the
lower maisonette to a third party and notified the
landlord, Roundlistic, of their intentions. The landlord
argued that the restrictive covenant prevented the
tenants from sub-letting the property.
The First-Tier Tribunal agreed with the landlord in
that the terms of the lease prohibited the sub-letting.
However, the landlord was estopped from relying on
the lease’s wording because it had offered the tenant a
variation of the lease to prevent the sub-letting. The
tribunal also considered that the covenant was an
unfair term and therefore did not bind the parties.
The Upper Tribunal agreed that the clause did prevent
the tenants from sub-letting. However, contrary to the
First-Tier Tribunal, the Upper Tribunal found that the
landlord was not estopped from relying on this term.
Immediately prior to the grant of the sub-lease, the
landlord had clarified its position and restated that it
regarded the covenant as enforceable. Throughout its
dealings with the tenant, the landlord had made clear
that it considered the tenant to be in breach of the
covenant. Therefore no estoppel arose to prevent it
from relying upon the clause. The Upper Tribunal also
found that no relevant “contract” had been made for the
purposes of the Unfair Terms in Consumer Contracts
Regulations 1999. As the landlord had been statutorily
obliged to grant the new lease to the tenant, the
regulations did not apply. Therefore, the term could not
be rendered void for those purposes.
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